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SUPREME  COURT. 

Benjamin  Holden  and  others,  reflpoDdents  agt.  Richabd 

Clancy  and  otl^erB^  appellants.  .    -    r 

f 

Where  a  written  contract  ia  entered  into  between  the  plaintjib  and  defondante  bj 
which  the  latter  agree  to  rent  to  the  plaintiflb  a  cattle  bam  connected  with  the 
defendant'!  dietUlerj,  for  a  certain  time,  and  alio  agree  to  funiieh  to  the  plaiipitifty 
at  the  bam,  slope  from  their  dietiUery— One  hundred  and  eightj-thiee  bnehels  of 
slope  par  (2ie»s  during  the  term ;  and  the  phuntiflb  agree  to  pay  for  the  slops  and 
the  rent  ot  the  bam,  at  the  rate  of  nine  cents  per  bushel  of  the  slops  fomished, 
which  agreement  is  carried  into  ezecntion  by  the  partiee  according  to  its  terms  t 

The  oontract  is  not  one  to  manufacture  or  fomish  a  mannfKctored  article,  In  the 
sense  that  in  erery  sale  and  purchase  of  an  article  to  be  mannfisotured,  there  is 
an  implitd  wairroMhf  that  the  article,  when  delirered  shall  be  of  a  mntikmUMt 
^maHty  I  nor  does  an  article,  designated  no  otherwise  than  as  "  slops  from  their 
distiileiy,"  constitute  a  manufactured  article  within  the  meaning  of  the  rale  which 
implies  a  warranty  of  merchantable  quality. 

Consequently,  an  objection  made  by  the  plaintUh  pending  the  contract,  that  the 
defendants  were  buying  and  using  in  their  distillery  damaged  grain  or  grain 
which  had  been  scorched  and  injured  by  fire  during  the  burning  of  an  elerator  in 
which  it  was  stored,  the  slops  from  which  were  injurious  to  the  plamtiff  ^  cattle 
which  they  were  fattening,  could  hare  no  force  or  efteet  in  reference  to  a  recorery 
upon  an  implied  warranty  of  the  value  of  the  slops. 

It  is  not  reasonable  to  suppose  that  in  contracts  for  the  sale  of  this  refuse  material, 
it  is  the  expectation  of  either  party  that  the  manufacturer  is  to  be  controlled  in  his 
choice  of  material  or  machinery  to  be  used,  by  any  consideration  as  to  the  effect 
which  it  may  have  upon  the  value  of  the  refuse  material  resulting  from  the 
process. 

And  it  seems  absurd  to  suppose  there  can  be,  In  the  absence  of  express  contract  or 
of  frwoA  or  imposition,  any  responsibility  for  the  quality  of  what  ii  sold  as  slops 
or  swilL  The  plaintifb  had  what  they  bargained  for,  "  slops  from  the  distillery,* 
and  it  would  seem  reasonable  to  apply  to  snch  a  case,  tiie  doctrine  of  cmmai 

But  if  there  were  a  warranty  of  merchantable  quality  implied  in  snch  a  sale,  tha 
\   YouXLL  1 
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plaintiffa  woald  not  be  entitled  to  recover  in  this  case,  tince  it  appeared  that  thej 
received  and  conenmed  the  slope  from  day  to  day,  with  a  fhll  knowledge  of  their 
quality,  and  without  returning  or  oflfering  to  return  them,  or  giying  the  defendants 
notice  to  take  them  away  or  not  deliver  any  more.  This  was  a  complete  waiver 
of  (he  alleged  defects. 

Fourth  Department^  January  Temiy  1871. 
MuLLiN  P.  J".,  Johnson  and  Talcott,  JJ. 
This  is  an  appeal  by  the  defendants  from  a  judgment 
rendered  against  them  on  the  report  of  a  referee. 

Hunt  &  Green^  for  appellants. 
D.  Pratt,  for  respondents. 

By  the  court,  Talcott,  J. — The  facts  in  this  case  are 
substantially  as  follows :  In  October  I8669  the  plaintiffs 
and  defendants  entered  into  a  contract  in  writing  by  which 
the  defendants  agreed  to  rent  to  the  plaintifis  a  cattle  bam, 
connected  with  the  defendants'  distillery,  till  May  1, 1867, 
and  ako  agreed  to  furnish  to  the  plaintifis  at  the  said  barn, 
slops  from  their  said  distillery  ;  one  hundred  and  eighty- 
three  bushels  of  slops  per  diem,  during  the  term ;  and  the 
plaintiffs  agreed  to  pay  for  the  slops  and  the  rent  of  the  bam, 
at  the  rate  of  nine  cents  per  bushel  of  the  slops  fumisbed, 
payable  monthly.  The  contract  was  entered  into  by  the 
plamtifis  with  a  view  of  fattenii^  cattle  for  market^  keeping 
the  cattle  in  the  barn  during  the  winter.  The  plaintifis 
after  the  making  of  the  contract  placed  a  large  number  of 
cattle,  in  the  barn,  and  kept  them  there  during  the  winter. 
The  defendants  furnished  the  amount  of  slops  from  their 
distillery  specified  in  the  contract,  and  they  were  received 
by  the  plaintiffi  daily,  and  fed  to  the  cattle^  and  paid  for 
monthly  as  speoified  in  the  contract.  TheeomplEint  in  the 
action,  after  stating  the  contract  and  the  placing  of  the 
cattle  in  the  barn,  proceeds  to  all^e  tiiat  very  aoeo  there- 
after, the  defendants,  against  the  dissent  of  the  plaintiffs, 
purchased  damaged  grain  which  was  totally  unfit  for  the 
purpose  of  manufacturing  the  slops  mentioned  in  the  con* 
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tract,  and  used  the  same  in  their  distillery,  and  from  the 
same,  manufactured  and  delivered  slops  to  the  plaintiffs, 
which  the  plaintifis  refused  to  receive,  as  in  any  way  a 
fulfillment  of  the  contract  on  the  part  of  the  defendants.  And 
that  by  reason  thereof  the  plaintiffs  have  sustained  damages. 

It  appears  that  during  the  winter,  the  defendants 
purchased  and  distilled  in  their  distillery  a  quantity  of 
^rain  which  had  been  contained  in  an  elevator  at  Oswego, 
which  had  been  burned.  That  a  portion  of  the  slops,  and 
perhaps  two  thirds,  furnished  to  the  defendants  were  the 
«lop8  from  this  damaged  grain. 

And  the  plaintiffs  adduced  testimony  showing  that  these 
«lopft  were  full  of  gravel,  ashes  and  cinders,  and  were  black, 
and  tending  to  show  that  they  were  not  fit  for  the  purpose 
of  fattening  cattle,  and  according  to  some  witnesses,  were 
worth  nothing  at  all,  whereas  good  slops  were  worth  from 
fifteen  to  twenty  cents  per  bushel. 

They  also  gave  evidence  tending  to  show  that  some  of 
their  cattle  had  gained  nothing  at  all  in  weight,  while  the 
mt^ority  of  them  had  gained  only  an  average  of  57lbs 
per  head,  whereas  they  should  have  gained  in  weight  an 
average  of  200lbs.  per  head.  It  appeared  that  the  plaintiffs 
on  several  occasions  complained  to  the  defendants,  or  their 
agents  at  the  distillery  that  the  slops  were  not  good,  and  on 
one  occasion  threatened  to  sue  the  defendants  on  that  ac« 
•count  if  the  cattle  did  not  do  well. 

Witnesses  on  the  part  of  the  defendants  who  had  used 
the  same  slops,  testified  that  the  quality  was  good  and  that 
their  cattle,  fed  on  them,  did  well. 

The  referee  finds  that  the  slops  furnished  the  plain tiS  for 
one  hundred  and  twenty-five  days  of  the  time,  ^'  was  inferior 
4ind  not  merchantable.'*  And  that  by  reason  thereof  the 
plaintift  sustained  damages  to  $1,029  37,  for  which  amount 
he  ordered  judgment. 

Van  Buren,  one  of  the  plaintiffs,  testified  that  he  ^*  knew 
the  quality  of  the  slops  all  the  time  it  was  being  fed  to  the 
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cattle.^'  And  the  referee  finds  that  the  payment  for  the 
slops  was  made  after  thej  had  been  received  and  used  by 
the  plaintiffs^  and  £hat  the  plaintifls  did  not  offer  to  return 
any  of  the  slops  to  the  defendants^  or  give  them  notice  to 
take  any  part  of  them  back. 

On  this  state  of  facts  the  plaintiffs  claim  to  sustain  this 
recovery,  upon  the  ground  that  the  contract  is  for  the  sale 
and  purchase  of  an  article  to  be  manufactured,  and  that  in 
every  such  sale  there  is  an  implied  warranty  that  the  article 
when  delivered,  shall  be  of  a  merchantable  quality.  We  do 
not  think  the  agreement  in  this  case  is  to  manufacture  or 
furnish  a  manufactured  article,  in  the  sense  of  the  rule  re- 
ferred to,  or  th^t  an  article  designated  no  otherwise  th^n  as 
^' slops  from  their  distillery,"  constitutes  a  manufactured 
article  within  the  meaning  of  the  rule  which  implies  a  war* 
ranty  of  merchantable  quality.  A  manufacture  is  defined  as 
**  the  process  of  making  anything  by  art,  or  of  reducing 
materials  ipto  a  form  fit  for  use,  by  the  hand  or  by 
machinery.''  And  it  seems  to  imply  a  proceeding  wherein 
the  object  or  intention  of  the  process  is  to  produce  the 
article  in  question.  The  residuum  or  refuse  of  various 
kinds  of  manufactories  is  more  or  less  valuable  for  certain 
purposes.  And  may  be,  and  often  is  the  subject  of  sale^ 
but  it  is  not  expected  that  the  skill  and  attention  of  the 
manufacturer  is  to  be  devoted  to  the  quality  of  the  refuse 
material.  This  is  not  the  object  of  the  process,  and  its 
quality  is  wholly  subordinate,  and  disregarded,  when  atten- 
tion to  it  would  interfere  with  the  most  profitable  mode  or 
material  to  be  used  in  the  process  which  is  the  main  object 
of  the  manufacturer. 

It  is  not  reasonable  to  suppose  that  in  contracts  for  the 
sale  of  this  refuse  material  it  is  the  expectation  of  either 
party  that  the  manufacturer  is  to  be  controlled  in  his  choice 
of  material  or  machinery  to  be  used,  by  any  consideration  as 
to  the  effect  which  it  may  have  upon  the  value  of  the  refuse 
material  resulting  from  the  process. 
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And  it  seems  absurd  to  suppose  there  can  be,  in  the  ab- 
sence of  express  contract  and  of  fraud  or  imposition^  any 
responsibility  for  the  quality  of  what  is  sold  as  slops  or 
swilL  The  plaintiffs  had  what  they  bargained  for  **  slops 
from  the  said  distillery,"  and  it  would  seem  reasonable  to 
apply  the  doctrine  of  caveat  emptor  to  such  a  sale,  if  ever. 

But  if  there  were  a  warranty  of  merchantable  quality 
implied  in  such  a  sale,  the  plaintifis  would  not  be  entitled 
to  recover  in  this  case,  since  it  appears  that  they  received 
and  consumed  the  slops  from  day  to  day,  with,  a  full  knowl- 
edge of  their  quality  and  without  returning  or  offering  to 
return  them,  or  giving  the  defendants  notice  to  take  them 
away  or  hot  to  deliver  any  more.  This  fact,  upon  well  settled 
'  principles  governing  executory  contracts  of  sale,  was  a  com- 
plete waiver  of  the  alleged  defects.  The  defendants  offered 
to  sell  the  article  at  a  certain  price.  The  plaintifis  cannot 
make  a  different  contract  for  the  defendants,  or  receive  and 
use  the  article  at  a  less  price  without  their  consent,  unless 
prevented  from  rejecting  it  by  want  of  knowledge  of,  or 
opportunity  to  ascertain  the  alleged  defects. 

It  is  notimprobable  from  the  testimony,  that  if  the  plain- 
tiffs iiad  refused  to  receive  and  consume  the  slops  in  question, 
the  defendants  might  have  obtained  the  same  or  a  better  price 
from  other  parties.  The  case,  on  this  point,  seems  to  be 
entirely  within  the  principle  of  Beed  agt.  BanddUf  (39  N.*  T.f 
368) ;  see  also  Boe  agt.  Sanborn^  (21  N.  T.,  552,  556,)  and 
JSowland  agt.  Hoe^j  (23  Wend^  357.) 

Judgment  must  be  reversed,  and  a  new  trial  must  be 
granted,  costs  to  abide  the  event. 


Q  NEW  YORK  PBAOTICE  REPORTS, 

Cooney  agt  Whitfield. 


NEW  YORK  COMMON  PLEAS. 
Michael  Cooney  agt.  Howard  Whitfield. 

It  it  not  naoetaaiy  that  tbe  facte  itated  in  an  afidayit  for  an  aUaekmm^i  nnder  ih# 
act  of  1831,  shoald  be  decisive  of  a  design  on  the  part  of  the  debtor  to  aaaign  or 
dispose  of  his  property  with  the  intent  to  defrand  his  ereditora.  It  is  snfficient 
if  tbey  kgeMy  aim  or  tend,  to  enetain  that  aVerment 

EtUl^  that  the  facts,  and  circnmstances  stated  in  this  case,  taken  together,  fnnifthed^ 
while  nncontroyerted.  snfficient  evidence  apon  the  point  of  the  defendant's ,/raiu2> 
uiaU  tadnil  mpecting  the  dispotition  of  his  property^  to  uphold  the  attaclunaat.  . 
{This,  jftrhapi,  miay  b^  conMer^  a  pretty  dose  case  on,  the  qmettion  of  afravduUnt 
intent  in  ike  disposition  of  property  to  checU  creditors. — Rep.) 

Chneral  Temij  March^  1S71. 

Before  BoBiNBON,  Loew  and  J.  F.  Daly^  J  J. 

Appbal  fram  a  judgment  that  the  action  be  dismiaBed,. 
rendered  in  the  eighth  district  court. 

This  aoit  was  brought  to  recover  SI  92  26^  being  » 
balance  due  plaintiff  for  work  done  and  money  loaned  by 
him  to  tbe  defendant. 

Thia  action  was  commenced  by  attachment  under  the  act 
of  1831 9  to  abolish  impriaoRftient  for  debt. 

On  the  return  day  of  the  attachment  the  defendant's 
counsel  mored  to  vacate  the  same  on  the  ground  that  tbe 
affidavits  upon  which  it  was  allowed  were  insufficient  to 
authorize  the  issuing  thereof. 

The  justice  granted  the  motion,  vacated  the  attachment 
and  dismissed  the  action,  with  costs  and  extra  costs. 

The  plaintiff  appealed  to  this  court. 

David  McAdam^  for  plaintiffs  appellant 
H.  D.  Lepauoh,  for  defendant^  respondent 

LoEW,  J. — I  think  the  justice  erred  in  vacating  the 
attachment. 
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The  affidavits  upon  which  he  allowed  the  same  showed 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  speci- 
fied sun);  over  all  payments  and  set  offs,  for  money  loaned 
and  work  done  ;  that  the  defendant,  had  a  short  time  before 
purchased  his  stock  of  goods  amounting  to  about  $1,000, 
mainly  on  credit ;  that  he  was  rapidly  selling  the  same  off 
at  about  cost ;  that  he  had  no  other  property ;  that  he  bor- 
rowed money  of  several  parties,  whose  names  vrere  given^ 
and  while  refusing  to  repay  it,  he  was  endeavoring  to  bor- 
row more ;  that  he  was  indebted  to  numerous  persons  who 
were  named,  and  whom  he  refused  to  pay ;  and  that  although 
he  had  inoney  constantly  coming  in,  he  retained  the  same, 
and  neglected  and  refused  to  pay  bis  men,  but  kept  putting 
them  off  from  time  to  time,  under  various  pretexts. 

It  further  appeared^  that  when  the  plahitifffequestodtbe 
defendant  to  pay  him,  the  latter  held  up  a  handful  of  bilk 
and  told  the  former  not  to  ask  him  for  OKMiey,  as  be  did  not 
owe  him  one  cent,  and  at  another  time  he  said  that  he 
would  never  pay  him,  and  speaking  about  failing,  he 
remarked;  that  he  would  not  fail  for  a  few  hundred  dollars; 
but  when  be  did  so,  he  would  fail  heavy,  as  he  intended  to 
make  something. 

It  seems  to  me  that  all  these  facts  and  circumstances 
taken  together,  furnished  while  uncontroverted,  sufficient 
evidence  upon  the  point  of  the  defendant's  fraudulent  int^t, 
respecting  the  disposition  of  his  property,  to  uphold  the 
attachment. 

It  is  not  necessary  that  the  facts  stated  in  the  affidavit 
should  be  decisive  of  a  design  on  the  part  of  the  debtor  to 
assign  or  dispose  of  his  property  with  the  intent  to  defraud 
his  creditors. 

It  is  sufficient  if  they  legally  aim  or  tend  to  sustain  that 
averment.  {Talcctt  agt.  Bosenbergy  8  Abb.y  N.  S.,  287,  and 
cases  there  died.) 

The  judgment  of  the  court  below  should  be  reversed. 

Robinson  and  J.  F.  Dalt,  JJ.,  concurred. 
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SUPREME  COURT. 
Louis  Rousso  agt.  Victor  M.  Vontrin. 

Where,  at  the  doie  of  the  evidence  on  the  trial,  the  court  directed  ayerdict  for  the 
plaintiff  and  ordered  the  action  reserved  for  forth^  consideration,  with  leave  to 
the  defendant  to  move  for  a  new  trial  on  a  case  to  be  made  and  settled  in  the 
usual  manner ;  and  without  waiting  for  the  determination  of  the  court  upon  the 
case  reserved,  and  before  any  order  directing  juj;}gment  in  the  action,  the  defend- 
ant  made  and  served  a  case,  which  was  settled  in  the  usual  form,  and  thereupon, 
moved  for  a  new  trial  on  notice  at  a  special  term,  held  by  the  same  judge  who  tried 
the  eanse,  the  plaintiff  at  the  same  time,  moved  for  judgment  on  the  verdict ;  and 
tbe  motion  for  a  new  trial  was  denied,  and  judgment  directed  for  plaintiff  on  the 
▼erdiet: 

ffeid,  that  the  pUuntiff  was  not  entitled  to  costs :— Before  argument  on  a  case,  for  a 
new  trial,  $20,  and  for  argument  of  said  case,  $40. 

The  motion  for  a  new  trial,  allowing  the  practice  to  be  correct,  was  premature ;  as 
at  the  thne  it  wae  made  the  trial  of  the  action  was  noe  finished ;  the  final  determin- 
ation  was  suspended  until  the  further  order  of  tbe  court— a  suspension  the  court 
had  authority  to  make  (Coele,  $  264). 

Until  the  fttfther  order  of  the  court,  no  judgment  could  be  entered,  as  it  was  unde* 
termined  who  should  have  jadgmeut  Tbe  hearing  of  the  case  reserved  was  part 
and  parcel  of  the  original  trial,  to  which  subdivision  five  of  section  907  of  the 
Code  has  no  application* 

St  Lawrence  County  Special  Term j  February ^  1871. 

MoTiOK  for  readjustment  of  coats. 

Issue  was  joined  in  this  action,  and  was  tried  at  the  Jef- 
ferson county  circuit,  October,  1870.  When  the  evidence 
was  closed  on  the  trial  the  court  directed  a  verdict  for  the 
plaintiff^  and  ordered  the  action  reserved  for  further  consid- 
eration, with  leave  to  the  defendant  to  move  for  a  new  trial 
on  a  case  to  be  made  and  settled  in  the  usual  manner. 

Without  waiting  for  the  determination  of  the  court  upon 
tbe  case  reserved;  and  before  any  order  directing  judgment 
in  the  action,  the  defendant  made  and  served  a  case,  and 
the  same  was  settled  in  the  usual  form,  and  thereupon. 
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moved  for  a  new  trial  on  motion,  at  a  special  term,  held  by 
the  same  judge  who  tried  the  cause,  the  plaintiff  at  the  same 
time  moved  for  judgment  on  the  verdict.  The  motion  for 
a  new  trial  was  denied,  and  judgment  directed  for  plaintiff 
on  the  verdict. 

In  the  bill  of  costs  presented  by  plaintiff  for  adjustment, 
he  claimed :  before  argument  on  a  case  for  a  new  trial, 
$20  00 ;  for  argument  of  said  case,  $40  00.  These  items 
were  properly  objected  to  by  the  defendant,  but  were 
allowed  by  the  clerk.  From  this  allowance  the  defendant 
moved  for  a  re-adjustment,  and  a  disallowance  of  said  items. 

J.  F.  Starbuck,  for  the  motion. 
M.  C.  Lee,  in  opposition. 

James,  J. — ^The  two  items  objected  to  are  claimed  as 
allowable  under  subdivision  five  of  section  307  of  the  Code. 
That  subdivision  of  the  section  gives  to  the  successful  party 
on  appeal  to  the  supreme  court,  except  those  allowed  by 
«ubdivisions  one,  three,  four  and  five  of  section  349,  andl>y 
the  second  paragraph  of  section  244,  $20  before  argument 
and  $40  for  argument ;  and  it  allows  the  same  sums  before 
argument,  and  for  argument  on  application  for  judgment 
on  special  verdict,  or  upon  a  verdict  subject  to  the  opinion 
of  the  court,  or  for  a  new  trial  on  a  OMe  made^  &c. 

The  motion  fur  a  new  trial  in  this  case  waa  premature. 
At  the  time  it  wacr  made  the  trial  ot  the  action  was  not  fin- 
ished ;  the  final  determination  was  suspended  until  the  fur- 
ther order  of  the  court,  a  suspension  the  court  had  author- 
ity to  make  (Code^  %  264).  Until  the  further  order  of  the 
court  no  judgment  could  be  entered,  as  it  was  undeterm- 
ined who  should  have  judgment  The  hearing  of  the  case 
reserved  was  part  and  parc3l  of  the  original  trial,  to  which 
subdivision  five  section  307  has  no  application. 

The  permission  given  defendant  to  make  a  case  upon 
vhich  to  move  for  a  new  trial,  was  a  proceeding  entirely 
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independent  of  the  cause  as  held  for  further,  consideration, 
and  its  exercise  by  the  defendant  was  probably  not  contem- 
plated until  after  an  order  for  judgment  had  been  directed 

*  in  the  action.  On  a  case  so  reserved,  the  judge  holding  it^ 
has  no  power  to  grant  a  new  trial,  as  upon  a  case ;  his  duty 
is  either  to  direct  a  judgment  for  the  plaintiff  on  the  verdict, 

'  to  dismiss  the  complaint,  nonsuit  the  plaintiff,  or  direct 
judgment  for  the  defendant. 

In  ordinary  practice  a  party  does  not  move  for  a  new 
trial  on  a  case  until  defeated  on  the  trial.  Until  then  he 
cannot  know  that  he  desires  a  new  trial.  The  court  may 
possess  the  power  to  grant  tf  party  special  leave  to  make  a 
case,  and  move  thereon  for  a  new  trial,  before  judgment 
ordered  {see  41  N.  F.,  228).  But  it  would  seem  quite 
unnecessary  to  attempt  to  make  the  permission  available 
before  the  trial  is  finished. 

Under  the  Code,  the  usual  mode  of  reviewing  the  verdict 
of  a  jury  upon  the  evidence,  is  by  motion  for  a  new  trial 
on  a  case.  It  is  not  the  mode  for  a  reviewing  questions  of 
la^.  It  is  a  proceeding  distinct  from  an  appeal,  or  from  a 
motion  for  a  new  trial  for  error  of  law,  although  it  may  be 
pursued  with  either.  A  motion  for  a  new  trial  for  error  of 
law,  can  only  be  raised  by  exceptions ;  this  order  is  limited 
to  a  motion  for  a  new  trial  on  a  case ;  and  as  there  was  no^ 
verdict,  rendered  by  the  jury,  upon  their  consideration  of 
the  evidence,  it  having  been  directed  by  the  court,  there 
was  nothing  before  the  court  which  could  be  reached  by  a 
motion  tor  a  new  trial  on  a  case  ;  if  it  was  wrong  to  direct 
the  v^dict,  it  was  error  of  law,  and  could  only  be  reached 
by  exception. 

The  court  gave  the  defendant  leave  to  make  and  have 
aettled  a  case,  and  to  move  thereon  for  a  new  trial ;  whether 
or  not  it  was  the  proper  practice,  the  defendant  availed 
himself  of  it,  has  had  his  day  in  court,  without  objection^ 
and  been  defeated.  Being  no  part  of  the  case  reserved  for 
consideration,  but  a  separate   and  distinct  proceeding,  it 
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must  be  treated^  as  to  costs,  as  though  it  were  an  ordinary 
motion  for  a  new  trial  on  a  case. 

In  this  view  the  question  presented  is  precisely  that 
passed  upon  in  Scudder  agt  Oari  (28  How.j  155);  by  the 
general  term  of  the  superior  court  of  New  York)  and  in 
SHU  agt.  jRawley  and  Selover  agt.  Wisner  (37  Hoto.j  176  and 
179),  at  a  special  term  of  this  court. 

Motion  denied. 
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SUPREME   COURT, 

In  the  Matter  of  the  Application  op  the  Commissioners 
OF  THE  Central  Park,  for  and  in  behalf  of  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
relative  to  the  opening  of  certain  new  avenues,  roads  and 
public  squares  or  places  as  laid  out  by  the  Commissioners 
of  the  Central  Park;  in  the  City  of  New  York. 

The  proceediogB  in  reference  to  improvementa,  under  which  the  asaessmenta  and 
awards  are  made  and  imposed  in  regard  to  the  Central  Park  are  regulated  entirel  j 
by  atatote. 

It  was  clearly  the  intention  of  the  legislatnre  to  make  the  con/irmatioTi  of  the  report  of  the 
commissioners  of  estimate  and  assessment,  final  and  conclnsive  in  reference  to  their 
proceedings,  as  between  the  commonalty  of  New  Tork  and  -all  persons  whomso- 
ever,  in  reference  to  the  land  taken  and  the  estimate  and  assessment  made  and 
imposed. 

All  persons  are  thns  advised,  that  being  given  the  opportunity  to  be  heard,  they 
most  appear  and  by  objection,  either  to  the  commissioners  of  estimate  nnd  assess- 
ment, or  submitted  to  this  court,  protect  whatever  rights  are  invaded  or  jeopardised. 

The  applicant  in  this  case,  in  moving  to  set  aside  the  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment,  does  not  seem  to  have  presented 
any  objection  either  to  the  commissioners  or  to  the  court. 

Although  the  award  was  made  to  the  applicant  in  the  first  instance,  he  could  not  be 
Justified  in  relying  npon  the  entry  and  the  abatraot  of  the  report,  as  the  object  of  the 
publication  of  notice  would  be  defeated,  if  the  abstract  could  not  be  altered ;  and  it 
was  the  duty  of  the  applicant  to  see,  if  he  meant  to  rely  upon  it  as  originally  pre* 
pared,  that  it  was  not  at  the  instance  of  any  subsequent  claimant  having  even  an 
apparent  title,  altered  to  his  prejudice. 

The  alteration  or  correction  may  be  made  according  to  the  statute,  at  any  time  before 
the  report  is  presented  to  the  court,  after  publication ;  and  in  this  ease  the  altera- 
tion appears  to  have  been  made  at  the  proper  time. 

Although  the  report,  having  been  confirmed,  is  final  and  conclusive  in  regard  to  the 
estimates  and  awards,  it  is  not  conclusive  upon  the  rights  of  claimants  intertue. 
The  remedy  in  such  case  is  by  action  against  the  person  to  whom  the  award  was 
given,  after  payment  thereof  to  him,  by  the  person  to  whom  of  right  the  money 
paid  belonged. 

Special  Term,  December j  1 870. 

This  was  a  motion  made  to  set  aside  the  order  confirming 
the  report  of  the  commissioners  of  estimate  and  assessment 
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appointed  for  the  opening  of  the  Morningside  Park;  so  far  as 
it  related  to  the  five  lots  hereinafter  mentioned,  and  which 
were  taken  for  said  park,  and  also  for  an  order  directing  the 
said  commissioners  to  make  the  awards  for  the  said  lots  to 
Patrick  Callaghan  or  unknown  owners.  The  report  of  the 
commissioners  was  confirmed  July  28thy  1 870,  and  contained 
awards  to  Phineas  H.  Kingsland  and  Wesley  Smith  as  the 
owners  of  five  leases  of  the  lots  executed  to  them  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York^ 
for  the  term  of  a  thousand  years,  in  pursuance  of  sales  for 
unpaid  taxes  and  assessments*  and  a  nominal  award  of  one 
dollar  to  Patrick  Callaghan  the  owner  of  the  fee. 

It  appeared  that  the  award  had  first  been  made  by  the 
commissioners  to  Mr.  Callaghan,  and  afterwards  changed  to 
unknown  owners,  and  subsequently,  when  Mr.  Kingsland 
and  Mr.  Smith  presented  their  claims  before  them,  they 
changed  the  award  and  made  their  report  as  above  stated. 

The  report  as  first  made,  was  examined  by  Mr.  Callaghan 
and  finding  the  award  given  to  him,  he  went  away  to 
Californiaf-  and  he  alleged  that  he  had  no  notice  that  the 
awards  had  been  changed. 

It  also  appeared  that  a  Mrs.  Currie  had  in  August,  1870, 
commenced  an  action  of  ejectment  claiming  that  she  was  the 
owner  in  fee  of  three  of  the  lots,  in  which  action  the  mayor, 
aldermen,  &c.,  Mr.  Kingsland  and  Patrick  Callaghan  were 
made  defendants. 

T.  J.  Glover,  counsel  for  Mr.  Callaghan. 
Henry  Parsons,  counsel  for  Mr.  Smith. 
Abraham  R.  Lawrence,  Jr.,  counsel  for  Mr.  Kingsland. 
David  J.  Dean,  for  the  mayor ^  aldermen^  (H. 

Brady,  J. — The  proceedings  in  reference  to  improve- 
ments under  which  the  assessments  and  awards  were  made 
and  imposed  in  regard  to  the  Morningside  Park,  are  regulated 
entirely  by  statute. 
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It  is  provided  that  when  the  report  of  the  commissioners 
is  presented  to  this  court  for  confirmation,  after  hearing  any 
matter  which  may  be  alleged  against  it;  it  is  either  to  be 
confirmed  or  sent  back  to  the  commissioners  for  revisal  or 
correction,  or  to  new  commissioners  to  be  appointed  by  this 
court  to  reconsider  the  subject  matter  thereof. 

And  the  commissioners  to  whom  the  report  shall  be  so 
referred,  shall  return  the  same  corrected  and  revised,  or  a 
new  report  to  be  made  by  them  in  the  premises  to  this  court, 
without  unnecessary  delay,  and  tbe  same  on  being  returned 
«hallbe  confirmed  or  again  referred  back  as  right  and  justice 
ahall  require.  And  so  from  time  to  time,  until  a  report  shall 
be  made  or  returned  in  the  premises  which  this  court  shall 
confirm ;  but  such  report  when  so  confirmed  shall  be  final 
and  eonelusive,  and  the  mayor,  aldermen  and  commonalty 
shall  becomi9  and  be  seized  in  fee  of  all  the  lands,  tenements, 
and  hereditaments  in  the  report  mentioned,  {Section  178, 4Ki 
0/1813,  Valentine's  Laws,  1198.) 

By  the  provisions  of  the  act  of  1862,  Laws,  966,  Vdkntine^s 
Latos^  1232/it  is  the  duty  of  the  commissioners  to  deposit 
with  the  street  commissioner  an  abstract  of  their  estimate 
^nd  assessments  at  least  forty  days  before  their  report  shall 
be  presented  for  confirmation.  It  is  also  their  duty  to  pub^ 
lish  a  notice  for  thirty  days  in  two  of  the  daily  newspapers 
published  in  this  city,  stating  the  intention  to  present 
their  report  for  confirmation  to  this  court,  at « time  and 
place  to  be  specified  in  the  notice,  in  order  that  all  persons 
interested  iti  such  proceedings,  or  in  any  of  the  lands  afi^ted 
thereby  having  objeelions  thereto,  shall  file  the  same  in 
writing  with  the  said  commissioners  within  thirty  days 
after  the  first  publication  of  such  notice,  and  further,  that 
they  will  hear  such  objections  within  the  ten  week  days 
next  after  the  expiration  of  the  the  thirty  days  during  wkich 
publication  is  to  be  made. 

After  considering  the  objections,  if  any,  and  making  any 
correction  of  their  estimate  or  assessments  which  they  shall 
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find  to  be  just  and  proper,  they  shall  present  their  report  to 
the  court  at  the  time  and  place  specified  in  the  notice  already 
referred  to. 

It  thus  appears  that  the  proceedings  are  regulated  by 
statute,  as  already  suggested,  and  the  power  of  this  court 
•defined. 

The  report  may  be  sent  back  as  often  as  this  court  may 
deem  proper,  before  it  is  confirmed  or  new  commissioners 
appointed — as  often  as  may  be  deemed  just — ^in  order  that 
the  rights  of  all  parties  may  be  protected  and  a  proper 
report  obtained. 

It  is  for  the  commissioners  to  make,  however,  the  altera- 
tions or  corrections  in  accordance  with  the  principles  laid 
down  by  this  court  for  their  guidance. 

The  court  cannot  make  them  directly,  but  if  there  beany 
doubt  about  this  proposition,  there  is  none  in  my  judgment 
that  the  power  if  possessed,  must  be  exercised  before  the 
report  is  confirmed. 

When  it  is  confirmed,  the  (commissioners  no  longer 
exist.  ,The  advertisement  of  the  intended  presentation 
of  the  report  of  the  commissioners  and  the  right  to  present 
objections  during  a  period  of  thirty  days,  which  the 
commissioners  must  consider  and  act  upon,  are  designed 
fiot  only  to  give  all  persons  interested  in  the  lands  affected, 
the  opportunity  to  guard  their  interests  by  calling  the  atten- 
tion of  the  court  to  the  act  or  omission  complained  of,  but 
to  advise  this  court  whether  in  the  performance  of  their 
duties,  the  commissioners  have  acted  illegally  or  oppressively, 
or  have  made  a  mistake,  error  or  miscalculation  to  be  shown 
by  the  objections  presented* 

These  provisions  are  full  and  ample  for  the  object  in  view, 
«nd  from  their  comprehensive  and  conservative  character,  in 
the  absence  of  any  expression  to  the  contrary,  indicates  very 
clearly  that  it  was  the  intention  of  the  legislature  to  moke 
the  confirmation  of  the  report  of  the  commissioners  as  they 
have  declared  it  shall  be,  final  and  conclusive  in  reference  to 
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their  proceedings  as  between  the  commonalty  of  New  York^ 
and  all  persons  whomsoever  in  reference  to  the  land  taken 
and  the  estimate  and  assessment  made  and  imposed.  All 
persons  are  thus  advised  that  being  given  the  opportunity 
to  be  heardy  they  must  appear,  and  by  objection  either  to 
the  commissioners  or  submitted  to  this  court,  protect  what- 
ever rights  are  invaded  or  jeopardized. 

The  applicant  does  not  seem  to  have  presented  any  ob- 
jection either  to  the  commissioners  or  to  the  court* 

It  may  be  said  that  the  award  having  been  made  to  him 
in  the  first  instance,  he  was  justified  in  relying  upon  that 
entry,  and  the  abstract  of  the  report;  but  such  a  course  of 
conduct  was  erroneous.  The  object  of  notice  ot  publication 
would  be  defeated  if  the  abstract  could  not  be  altered,  and 
it  was  the  duty  of  the  applicant  to  see,  if  he  meant  to  rely 
upon  it  as  originally  prepared,  that  it  was  not  at  the  instance 
of  any  subsequent  claimant  having  even  an  apparent  title, 
altered  to  his  prejudice. 

The  alteration  or  correction  may  be  made  according  to 
the  statute,  (suproj)  at  any  time  before  the  report  is  presented 
to  the  court  after  publication,  and  in  this  case,  the  alteration 
appears  to  have  been  made  at  the  proper  time. 

There  is  no  evidence  of  its  having  been  made  subsequent 
to  its  presentation,  although,  however,  the  report  having 
been  confirmed,  is  final  and  conclusive  as  already  stated,  in 
regard  to  the  estimates  and  awards,  it  is  not  conclusive  upon 
the  rights  of  claimants  intersese.  The  act  of  1813,  (supraj) 
provides  that  an  action  may  be  brought  against  the  person 
to  whom  the  award  was  given,  after  payment  thereof  to  him 
by  the  person  to  whom  of  right  the  money  paid  belonged, 
notwithstanding  such  report.  This  application  must  be 
denied,  therefore,  upon  the  ground  that  the  confirmation  of 
the  report  was  final,  conclusive,  and  the  end  of  the  proceed- 
ing. That  the  commissioners  are  functus  officio^  and  that 
this  court  has  not  the  power  to  alter  the  report  or  send  it 
back  to  the  commissioners  for  correction. 
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The  applicant  is  not,  however,  without  remedy*  He  can 
by  action  accomplish  the  object  of  this  application,  and  by 
the  interposition  of  the  equity  power  of  this  court;  success- 
fully protect  his  rights,  if  it  be  as  alleged  that  the  lease 
executed  by  the  city  authcMties  on  the  sale  for  taxes  was  a 
nullity. 

In  the  view  thus  presented  of  the  question  involved,  it  is 
not  necessary  to  consider  whether  the  commissioners  were 
right  in  recognizing  the  lease  presented  and  changing  their 
award,  but  nevertheless,  I  think  it  was  sufficient  to  justify 
them.  {Masterson  agt.  Hoyt^  53  Barb.,  520.)  Although, 
when  there  are  adverse  claimants;  it  is  the  proper  and  the 
better  course  to  award  to  unknown  owners. 

Ordered  in  accordance  with  the  conclusions  stated. 

Vol.  XLL  2 
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James  Park,  Jr.,  and  others,  agt.  The  Morris  Axe  and 

Tool  Company. 


The  plamtifft  .were  mauufactaren  of  ateel,  and  the  defendants  were  manofaoturert 
of  axes.  Plaintiffs  wrote  to  defendants  a  letter,  in  which  they  offer  to  sell  them 
ten  tons  of  best  cast  steel,  which  they  wonld  warrant  eqnal  in  quality  to  any 
brand  of  English  past  steel.  Defendants  ordered  the  amount  sent  to  them,  which 
they  made  into  axes,  which  proved  to  be  of  inferior  qoaliey,  by  reason  of  the 
inferior  quality  of  the  steel. 

Btld,  that  the  referee  was  justified  in  finding  a  warranty  that  the  steel  would  make 
as  good  axes  as  the  best  Euglish  steel. 

The  name  of  the  defendant's  company  was  *'  Axe  and  Tool  Company."  This  waa 
notice  to  the  plaintiffs  of  the  use  to  which  the  steel  was  to  be  applied,  and  the  war- 
ranty must  be  held  to  be  that  the  steel  would  make  either  axes  or  tools  of  as  good 
quality  as  the  best  English. 

In  this  class  of  warranties  the  meature  ofdamagtt  is  the  difference  between  the  value 
of  the  defective  article,  made  from  the  defective  material  furnished,  and  the  value 
of  the  article,  if  made  from  the  material  as  represented. 

In  other  words,  the  measure  of  damages  in  this  case,  wouH  be  the  difference  in 
value  between  the  axes  made  from  the  defective  steel,  and  their  value  if  the  steel 
bad  been  equal  to  the  best  of  English  steel. 

General  Term^  Fourth  Department  January^  1871. 

Before  Mullin,  P.  J.^  Johnson  and  Talcott,  Justices. 

The  plaintiffs  brought  suit  to  recover  upon  two  promis- 
sory notes  given  by  defendants  for  the  purchase  price^  in 
part,  of  ten  tons  of  axe  cast  steel.  The  defendants  set  up 
a  counter-claim  of  $3;000  damages,  for  breach  of  warranty 
of  the  quality  of  the  steel. 

The  defendants  recovered  judgment  against  plaintiffs  to 
the  extent  of  $3,000,  less  the  notes,  and  plaintiffs  appealed 
to  the  general  term. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 
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BissELL,  Post  and  Poor,  attorneys  for  plaintiffs. 
Hunt  and  Green,  attorneys  for  defendants. 

By  the  courts  Mullin,  P.  J. — The  plaintiffs  were  manufac- 
turers of  steel  at  Pittsburgh,  in  the  state  of  Pennsylvania,  and 
had  an  oi&ce  in  the  city  of  New  York.  The  defendants  were 
manufacturers  of  axes  at  Baldwinsville,.  in  this  state.  On  the 
25th  April,  1S68,  the  plaintifik  wrote  to  defendants  a  letter, 
in  which  they  offer  to  sell  them  ten  tons  of  best  axe  cast 
^teel,  which  they  would  warrant  equal  in  quality  to  any 
brand  of  English  cast  steel. 

On  the  31st  July,  1868,  the  defendants'  reply  to  the 
ibregoing  letter,  in  which  they  say,  they  are  going  to  try  and 
use  plaintifia'  steel — that  which  they  had  used,  worked  very 
well,  and  ordering  ten  tons  of  certain  sizes  to  be  sent,  two 
and  a  half  tons  per  month,  the  first  installment  to  be  sent 
"  by  the  15th  August. 

On  the  dd  August  plaintifft'  acknowledged  the  receipt  of 
defendants*  letter,  and  in  a  postscript  to  their  letter  say,  we 
will  warrant  ours  to  be  equal  in  quality  to  Jessup's  or  any 
other  standard  brand. 

Ten  tons  of  steel  were  sent  forward  to  defendants  and 
made  into  axes,  which  proved  to  be  of  inferior  quality,  by 
reason,  as  the  defendants  allege,  and  as  the  referee  finds,  of 
the  inferior  quality  of  the  steel. 

The  referee  has  allowed  as  damages,  the  difference  in  value 
between  the  axes  made  from  plaintiffs'  steel,  and  axes  made 
from  the  best  quality  of  English  steel. 

The  plaintiffs  insist  that  this  rule  of  damages  is  errone- 
ous, and  that  the  defendants  were  entitled  to  the  difference 
between  the  price  paid  and  the  market  price  of  the  best 
English  steel.  The  principal  question  on  this  appeal  is,  is 
the  measure  of  damages  adopted  by  the  referee  the  correct 
one?  If  not,  the  judgment  must  be  reversed  and  new  trial 
granted. 

Parsons  in  his  work  on  Contracts  (1  Fo?.,  469),  says,  if  a 
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thing  be  ordered  of  the  manufacturer  for  a  special  purpose^ 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose. 

The  plaintiffs  were  manufacturers,  and  the  defendants 
ordered  the  steel  for  the  purpose  of  being  made  into  axes. 
The  case  is  thus  brought  within  the  principle  asserted  by 
ParsonSy  and  the  referee  was  justified  in  finding  a  warranty 
that  the  steel  would,  make  as  good  axes  as  the  best  English 
steeL 

The  name  of  the  defendants'  company  was  ^*  Axe  and 
Tool  Company."  This  was  notice  to  the  plaintiffi  of  the 
use  to  which  the  steel  was  to  be  applied,  and  the  warranty 
must  be  held  to  be  that  the  steel  would  make  either  axes 
or  tools  of  as  good  quality  as  the  best  English. 

The  case  of  Jones  agt.  Bright  (5  Bing.f  533),  is  almost 
identical  in  its  facts  with  the  one  before  us.  There  the 
defendant  was  a  manufacturer  and  vender  of  copper,  and  the 
plaintiff  applied  to  him  for  copper  for  sheathing  a  vessel,  the 
defendant  replied  he  would  serve  him  well.  The  copper 
was  received  by  plaintifl^  put  on  his  vessel,  but  proved  to  be 
defective  by  reason  of  some  latent  defect,  and  it  was  held 
there  was  an  implied  warranty  that  the  article  was  fit  for  the 
purpose  for  which  it  was  sold. 

In  this  class  of  warranties  the  measure  of  damages  is  the 
difference  between  the  value  of  the  defective  article  made 
from  the  defective  material  furnished,  and  the  value  of  the 
article  if  made  from  the  material  as  represented.  {Passen^ 
ger  agt.  Thombum,  34  N.  F.,  634 ;  Milbum  agt.  BeHonif 
Z9N.  3r.,  53). 

In  other  words  the  measure  of  damages  in  this  case,  would 
be  the  difference  in  value  between  the  axes  made  from  the 
defective  steel  and  their  value  if  the  steel  had  been  equal  to 
the  best  English  steel.  This  is  the  rule  applied  by  the 
referee. 

It  is  insisted  by  the  plaintiffs'  counsel  that  the  defendants 
persisted  in  making  axes  from  plaintifls'  steel  after  it  was 
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ascetained  that  the  steel  was  of  bad  quality,  and  that  they 
ought  not  to  be  allowed  damages  after  such  notice. 

I  agree  with  the  counsel  in  his  proposition,  but  it  does  not 
jtppear  by  the  evidence  that  the  defendants  did  persist  in 
making  axes  after  they  knew  of  the  bad  quality  of  the  steel. 
The  only  evidence  I  find  on  the  subject  is  that  one  of  the 
witnesses,  who  says  he  tried  one  of  the  axes  in  January  or 
February,  1669,  and  found  it  defective.  They  commenced 
making  from  plaintiffs  steel  m  December,  1868,  and  made 
up  the  whole  quantity  in  four  months. 

Defects  in  a  single  axe,  or  even  100  axes,  would  not,  it 
would  seem  from  the  evidence,  be  conclusive  evidence  that 
the  steel  was  of  bad  quality,  as  it  appears  that  large  numbers 
made  from  the  best  English  steel  proved  de^tive  and  were 
returned. 

'  There  is  no  date  before  us,  nor  was  there  any  before  the 
referee  that  enabled  him  to  find  that  the  defendants  manu- 
factured axes  after  notice  that  the  steel  was  unfit  for  the 
purpose. 

None  of  the  objections  taken  by  plaintiffs'  counsel  to  the 
Admission  of  evidence  were  well  founded ;  the  judgment  must 
be  affirmed. 
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H£NBT  DailT;  Jr.,  plaintiff,  agt.  Jan£  Augusta  Eingox^ 

defendant. 

Where  ao  action  it  oommenoed  and  at  iMne,  to  farecloit  a  third  fnattgagt  on  prein> 
1868,  the  mortgagor  cannot,  on  motion,  8ta7  the  mortKagee's  proceeding8,  on  the- 
ground  that  a  Jndgment  of  foreclosnre  on  the  first  mortgage  (which  laet  action  oT 
fi>re«lo«are  waa  commenced  aimqltaneonaljr  with  the  other  action),  made  it 
neceasary  for  the  mortgagee  in  the  third  mortgage  to  seek  his  remedj  against  th» 
8nrp]Q8  moneys  on  the  first  mortgage.  The  third  mortgagee  had  a  right  to  haT» 
the  issue  in  tha  action  tried. 

.Kings  County  Special  Termj  Marchj  1S71. 

This  was  an  action  to  foreclose  a  mortgage  made  by  the 
defendant,  to  secure  the  sum  of  $7,500,  which  plaiutifl  had 
loaned  her.  Prior  to  this  mortgage,  there  were  two  other 
mortgages,  and  an  action,  to  jforeclose  the  first  one,  wa» 
brought  simultaneously  with  this  action,  but  before  this 
action  on  the  third  mortgage  came  on  for  trial,  a  judgment 
of  foreclosure  and  sale  had  been  obtained  on  the  first  mort* 
gage  by  the  owner.  The  owner  of  the  judgment  on  the 
first  mortgage  had  advertised  the  premises  for  sale  under  his- 
decree.  On  the  day  the  present  action  was  called  for  trial,, 
the  defendant's  attorneys  procured  an  order  from  his  Honor,. 
Justice  GiLBERO',  requiring  the  plaintiff  to  show  cause,  on  a 
day  therein  named,  before  a  justice  at  a  special  term,  why  a 
stay  of  proceedings  should  not  be  granted  the  defendant  in 
this  action,  until  the  sale  of  the  premises  in  question,  under 
the  decree  entered  on  the  first  mortgage,  and  why  the  plain- 
tiff* should  not  be  precluded  from  trying  this  action,  and 
why  plaintiff  should  not  be  confined  in  his  remedy  to  his.ap- 
plication  against  any  surplus  moneys  which  might  arise  front 
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the  sale  of  the  premises  under  the  decree  of  foreclosure 
entered  in  the  action  to  foreclose  the  first  ^mortgage. 

This  order  to  show  cause^  embraced  a  stay  of  plaintiff's 
proceedings  pending  the  hearing  and  decision  of  the  motion, 
The  motion  came  on  for  argunient  before  bis  Honor,  Justice 
Gilbert,  sitting  at  special  term. 

Dennis  McMahon,  eout^el  for  the'  defendant  and  m .. 
favor  of  the  motion. 

L  This  is  a  motion  made  by  defendant,  mortgagor,  to 
restrain  the  further  prosecution  of  a  foreclosure  suit  oom- 
nqenced  by  the  plaintiff,  the  mortgagee  on  a  third  mort- 
gage, until  the  sale  on  a  previous  suit  against  the  same  prop- 
erty, to  which  the  plaintiff  is  a  party,  for  the  purpose  of  • 
21  voiding  unnecessary  trouble  and  expense. 

II.  As  a  complete  determination  of    the  rights  of  the. 
parties  can  be  had  in  the  suit  on  the  firdt  mortgage,  the 
present  ouse  comes  within  the  reason  of  the  rule  which 
prevents  a  second  suit  being  had  between  the  same  parties, 
for  the  same  subject  matter,  af)d  the  plaintiff's  proceedings 
miiy  be  stayed.     See  3(2.  Abb.  P.  i2.,  (377,)  where  the  court 
enjoined  a  party  to  a  suit  pending  therein  from  sueing  the 
adverse  party  in  a  foreign  court,  upon  the  same  subject 
matter  involved  in  the  said  suit,  where  the  parties  all  resided 
in  this  state,  the  cause  of  action  arose  there,  and  the  said 
suit  could  determine  the  whole  proceedings.     See  also  Sd  . 
How.y  65,  where  a  statutory  foreclosure  was  enjoined  until : 
the  termination  of  a  previous  foreclosure  suit. 

III.  Courts  of  equity  have  the  power  to  interfere  on 
principles  of  convenience,  to  prevent  litigation  which  is  con^ ' 
sidered  to  be  either  unnecessary,  and  therefore  vexatious,  or . 
else  ill  adapted  to  secure  justice.     {Lord  Chancellor  in  16 
Beav.j  279,  289;  Mutual  Life  Lis.  Co.  agt.  Bowen^  47  Barb.^ 
618.) 

IV.  The  plaintiff  will  not  be  prejudiced  by  delay  inaa- 
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much  as,  if  he  is  on  the  present  trial  sought  to  be  stayed, 
he  will  be  obliged  to  give  notice  of  sale  which  will  bring  it 
to  about,  the  time  the  sale  on  the  first  mortgage  was  ad« 
journed  to. 

y.  The  relief  prayed  for  will  relieve  the  already  harrassed 
defendant;  Jane  Augusta  Kingon,  from  a  great  deal  of 
unnecessary  trouble  and  expense,  without  impairing  the 
rights  of  the  plaintiff.     (19  N.  F.,  440.) 

VL  There  has  to  be  a  reference,  about  the  disposal  of 
the  surplus  moneys  on  the  sale  of  the  premises  under  the 
decree  on  the  first  mortgage,  even  if  Mr.  Daily  is  permitted 
to  proceed  in  this  case,  inasmuch  as  there  is  a  second 
mortgage,  which  is  a  prior  lien  to  Daily's  mortgage.  On 
that  reference,  Mr.  Daily's  rights  could  be  settled  cheaply 
aid.  expeditiously,  and  in  the  MuUmL  Life  Ins.  Co.  agt 
JSaweHy  (47  Barb.f  618,)  this  court  decided,  that  it  not  only 
has  the  power,  but  it  is  its  duty  to  provide  for  the 
equitable  distribution  or  disposition  of  the  surplus  moneys. 

VII.  In  the  action  on  the  first  mortgage,  Mr.  Daily  was 
a  party.  By  the  practice  of  the  court,  k  would  have 
been  improper  for  him  to  have  interposed  an  answer  setting 
up  the  mortgage, ,  which  he  now  seeks  to  foreclose,  con- 
sequently,  the  decree  in  the  action  on  the  first  mortgrge 
is  a  bar  forever  to  him,  except  so  far  as  claiming  his 
money  under  the  foreclosure.  (  Befyamin  agt.  The  Elmira 
B.  B.  Co.j  49  Barb.^  441.)  Now,  if  he  could  not  set  up 
his  mortgage  by  answer,  can  he  do  indirectly  by  maintain- 
ing his  foreclosure  suit,  that  which  he  could  not  do  directly. 
We  submit  not. 

Vni.  An  order  staying  proceedings,  is  the  proper  remedy, 
whereas  in  the  present  instance,  both  suits  are  in  the  same 
court.     (4  How.y  350  ;  3  Code,  B.  P.,  S6  ;  11  iTotc.,  365.) 

H.  Daily,  plaintiff  in  person^  opposed  the  motion* 

1.  The  defendant  in  this  action  has  interposed  an  answer 
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to  plaintiff's  complaint,  raising  a  triable  issue.  The  plain- 
tiff has  an  absolute  right  to  have  that  issue  tried.  The 
defendant,  still  retaining  her  answer,  cannot  invoke  the 
aid  of  this  court  for  an  order^  restraining  the  plaintiff 
from  trying  an  issue  which  she  herself  has  raised. 

2.  When  a  defendant  puts  in  an  answer,  raising  an  issue 
of  fact,  or  of  law,  the  plaintiff  has  an  absolute  right  to 
have  that  issue  tried,  or  disposed  of  in  the  course  prescribed 
by  law.  And  any  order  of  this  court  restraining  the  plan- 
tiff  from  exercising  that  right,  or  suspending  this  privilege, 
k  a  direct  violation  of  the  law  regulating  proceedings  in 
actions  of  this  nature. 

3.  It  is  claimed  that  the  plaintiff  in  this  action,  can  try 
the  issue  here,  on  a  reference  as  to  the  surplus  moneys 
which  must  be  bad  after  sale  under  the  decree  on  the  first 
mortgage.  The  defendant's  counsel  insists  that  a  full  deter* 
mination  can  be  had  on  such  a  reference,  and  that  the  referee 
appointed  to  ascertain  the  priority  of  the  several  liens,  caa 
determine  also  the  issue  raised  by  defendant  by  her  answer. 
This  cannot  be  done. 

-  A  referee  appointed  under  the  76th  rule  of  this  court  in 
proceedings  to  obtain  surplus  moneys,  has  no  power  to  try 
the  issue  between  the  parties,  but  only  to  ascertain  the 
nwnershipf  priority  and  amount  due  on  the  lien.  A  referee  in 
proceedings  as  to  surplus  moneys,  can  only  go  to  this  extent. 
{Husted  agt.  Dakin^  17  Abb.  Pr.  JB.,  137,  dtc. ;  King  agt. 
West,  10  How., '63ii.) 

n.  It  may  be  claimed  that  the  owner  of  a  senior  mort- 
gage can  be  compelled  by  a  junior  mortgagee,  to  sell  the 
premises  so  as  to  realize  surplus  mgneys  for  application  on 
the  junior  mortgage.  But  this  cannot  be  done.  The  owner 
of  a  senior  mortgage  with  judgment  of  foreclosure  and  sale 
entered  thereon,  hns  sole  control  over  his  lien  as  against  prior 
incumbrances  made  defendant  in  his  action.  He  cannot, 
against  his  will,  be  compelled  to  sell  to  .satisfy  the  liens  of 
subsequent  mortgagees  on  the  ground  that  they  were  defend- 
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ants  in  his  action.     {Mechanics  and  Traders  InstUtUion  agt- 
BobertSy  1  Abb.  iJ.,  381,  (S;c.) 

4.  Among  other  grounds^  she  defendant  asks  the  order  of 
this  court  enjoining  and  restraining  the  plaintiff  from  trying^ 
the  very  issue  she  herself  has  raised,  that  the  trial  will  make 
an  extra  expense  for  her,  and  that  it  is  unnecessary.  The 
defendant's  answer  makes  it  necessary  to  have  a  trial,' and 
she  having  created  that  necessity,  cannot  be  heard  to  say 
that  she  shall  not  pay  the  expense  of  her  own  act  if  she  is- 
unsuccessful. 

III.  The  plaintiff's  right  to  foreclose  his  mortgage  by 
action,  is  a  statutory  right,  and  it  cannot  be  suspended  or 
prevented  by  the  order  of  this  court.  The  motion  should 
be  denied^  with  costs. 

The  motion  was  argued  before  Mr.  Justice  Gilbebt,  on 
the  6th  day  of  March,  1871,  and  on  the  9th  of  March,  the 
justice  denied  the  motion,  and  in  his  decision,  held^  that  the 
plaintiff  had  a  right  to  have  the  issue  tried,  and  that  a  referee 
appointed  in  proceedings  to  obtain  surplus  moneys,  could 
not  try  any  issue  raised  by  the  pleadings.  And  that  all  such 
referee  had  power  to  do,  was  to  ascertain  the  ownership^ 
priority  and  amount  due  on  the  lien.  An  order  was  accord- 
ingly entered,  denying  defendant's  motion,  with  $10  costs.^ 
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Edward  H.  Gilulan^  surviving  partner,  Ac.  agt.  Jauss 

K.  Spbatt. 

Where  summaiy  proceedinff*  are  inttitated  bj  the  landlord  against  the  tenant,  for 
holding  over  after  the  expiration  of  his  term,  and  a  trial  is  had  and  the  whole 
ease  submitted  to  the  justice  for  his  decision,  and  thereafter  the  justice,  on  motion 
of  the  landlord  diteontinwu  the  whole  proceedings ;  such  decision  of  discontiniiane» 
is  no  bar  to  an  action  brought  subsequently  by  the  landlord  against  the  tenant  for 
rent  and  damagti  for  the  use  and  occupation  of  the  premises. 

The  principles  inToWed  as  to  the  elTeet  of  nonsuits,  discontinuances  or  withdrawals 
of  actions,  pending  before  justices  of  the  peace,  in  cases  tried  and  submitted  to  them 
upon  the  merits,  within  the  time  prescribed  by  statute  for  decision,  have  no  ap- 
plication to  such  a  case  as  this.    Ptr  BosmfiON,  J, 

General  Term^  March^  1871. 
Before  Loew,  Larrbuorb,  and  Robikson,  JJ. 
Appeal  frooi  a  judgnoent  rendered '  against  plaintiff  at 
special  term. 

By  the  courtj  Larremore,  J. — This  action  was  brought 
to  recover  the  sum  of  $900,  being  rent  of  premises  No.  100; 
Liberty  street,  for  the  months  of  April;  May  and  June, 
1868. 

By  an  indenture  of  lease  between  the  parties,  dated 
March  6,  1867,  the  premises  in  question  were  demised  to 
the  defendant  by  the  plaintiff  for  the  term  of  one  year  from 
May  1,  1867;  at  the  yearly  rent  of  $3,600,  payable  monthly 
on  the  first  day  of  each  succeeding  month.  The  lease, 
among  others,  contained  the  following  covenant,  that  in 
case  the  building  was  required  to  be  removed  in  con« 
sequence  of  the  extension  of  Church  street,  then^om  the 
time  said  hiilding  was  ordered  to  be  removed  by  the  cUtf 
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authorities,  said  lease  should  become  null  and  voidy  and  rent 
jpaid  to  that  date.  On  the  30th  day  of  December,  18G7, 
proceedings  were  taken  and  an  order  duly  made  and  entered 
by  the  supreme  court  at  general  term,  confirming  the  report 
•of  commissioners  of  estimate  and  assessment  appointed  for 
ithat  purpose,  whereby  it  was  ordered,  that  said  premises 
would  be  required  to  be  taken  for  the  extension  of  Church 
street.  On  the  2d  day  of  May,  1868,  summary  proceedings 
were  instituted  by  the  plaintiflT,  before  Justice  Quinn,  to 
remove  the  defendant  from  said  premises,  for  holding  over 
after  the  expiration  of  the  term  without  permission  of  the 
plaintiff.  Issue  was  joined  .therein,  and  a  trial  had  thereon, 
on  the  7th  and  9th  days  ot  May,  1868,  when  the  whole  case 
was  submitted  to  said  justice,  who  on  the  19th  day  of  May, 
1868,  on  motion  of  the  landlord  in  said  proceedings,  (the 
eaid  plaintiff,)  and  without  notice  to  the  other  party,  dis- 
continued the  same. 

The  learned  judge,  before  whom  this  action  was  tried, 
found  as  questions  of  fact,  in  addition  to  the  summary  pro- 
ceedings above  stated,  the  making,  delivery  and  acceptance 
of  said  lease,  the  occupation  of  the  premises  therein  described 
by  the  defendant,  from  May  1,  1867,  to  May  1,  1868, 
the  continuance  of  such  occupancy  by  him  through  the 
months  of  May  and  June,  and  until  after  the  1st  of  July, 
1868,  and  that  the  value  of  the  use  of  said  premises  from 
May  1,  1868,  to  July  1,  1868,  was  $600,  which  added  to 
the  rent  for  the  month  of  April  lS6d,  is  S900,  and  that 
the  interest  on  said  several  sums  up  to  the  day  of 
trial  was  $68  95,  making  in  all  $953  95,  no  portion  of 
which  bad  been  paid  by  the  defendant  to  the  plaintiff.  He 
aIso  found  as  conclusions  of  law,  that  the  action  of  said 
Justice  QuiNN,  in  said  summary  proceedings,  was  an  ad- 
judication, and  judgment  in  favor  of  the  tenant  therein, 
i{the  defendant  in  this  action,)  and  was  final  and  conclusive 
•between  the  parties  as  to  the  subject* matter  of  said  action, 
and  was  a  bar  to  the  plaintiff's  alleged  right  to  recover  rent 
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or  damages  for  the  use  and  occupation  of  said  premises, 
and  thereupon  dismissed  the  complaint,  with  costs.  From 
the  judgment  entered  on  this  decision,  the  plaintiff  appeals. 

It  was  held  by  the  general  term  of  this  court,  in  Decem- 
ber, 1869,  in  DetmoJd  agt.  Drake^  et  al.^  (a  case  similar  to 
the  one  at  bar,)  that  until  the  opening  of  the  street,  the 
land  appropriated  therefor  by  the  public  authorities,  cannot 
be  employed  by  them  for  any  other  purpose  than  that  con- 
templated and  established  by  the  report  of  the  commis- 
sioners. In  the  meantime,  from  the  date  of  the  confirma-  < 
tion  of  said  report  until  such  opening  is  actually  commenced, 
the  owner  of  the  building,  (unless  required  to  remove  it,) 
can  retain  possession  of  it,  and  is  entitled  to  all  the  benefits 
of  such  possession. 

The  parties  hereto  evidently  contemplated  such  a  con- 
tingency in  relation  to  the  premises  in  question,  and  pro- 
vided in  the  lease  thereof,  that  the  same  should  become  null 
and  void,  from  the  time  the  building  was  ordered  to  be  re- 
moved by  the  city  authorities. 

There  is  no  evidence  before  us  that  any  order  for  such  a  > 
removal  was  ever  given,  and  it  is  fair  to  conclude  that  the; 
defendant  was  not  disturbed  in  his  possession  during  thej^ 
continuance  of  said  lease.     Besides,  it  appears  affirmatively  f 
from  the  findings  of  the  jury  at  the  trial,  that  the  defend- 
ant continued  in  the  occupation  of  the  premises  until  after 
July  1,  1868,  and  that  the  value  of  the  unpaid  rent  there- 
for, up  to  that  time,  was  $900.     It  is  not  pretended  that 
any  claim  for  said  rent  has  been  made  by  any  one,  except 
the  plaintiff,  and  I  think,  his  right  thereto  unquestioned, 
unless  the  summary  proceedings  hereinbefore  mentioned, 
constitute  a  bar  to  its  recovery. 

The  proceedings  referred  to  were  taken  May  2, 1868,  and 
after  said  lease  had  expired  by  its  own  limitation,  to  dis- 
possess the  defendant  herein  as  the  tenant  of  said  premises, 
fiyr  holding  over  after  the  expiration  of  the  term  without  per- 
mission of  the  landlord.     The  defendant,  by  his  counter- 
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affidavit,  denied  that   he  thus  held  over,  and  also  denied 
that  plaintiff  was  his  landlord,  on  the  ground  that  the  title 
to  said  premises  was,  by  said  order  of  the  supreme  court  of  * 
December  30,  1867,  vested  in  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York. 

The  question  of  rent  was  not  raised,  or  at  issue,  upon  the 
trial  and  consequently  could  not  have  been  submitted  to 
the  justice  for  adj  udication,  The  justicfe  did  not  decide  the 
case  as  submitted,  hut  on  application  of  the  relator  discon- 
tinued the  proceedings. 

We  are  asked  to  hold  such  action  on  his  part  to  be  a 
final  and  conclusiVjB  judgment  in  favor  of  the  defendant. 
But  what  is  the  nature  and  effect  of  such  an  adjudication! 

Is  it  thereby  only  established  that  defendant  did  not  hold 
over  after  expiration  of  his  term,  and  without  permission'/ 
,Or  are  all  the  averments  in  defendant's  counter-affidavit,  of 
Avhich  proof  was  offered  on  the  trial,  to  be  deemed  res  ad- 
judicata?  This  would  compel  us  to  hold  that  the  plaintiff 
was  not  entitled  to  the  possession  of  said  premises  after  the 
order  confirming  the  report  of  the  commissioners  of  estim- 
ate and  assessment  was  made,  when,  as  we  have  already 
«een  in  the  case  of  Detmold  agt.  Drake,  a  directly  opposite 
Theory  was  maintained  by  the  general  term  of  this  Court, 

The  cases  cited  to  sustain  the  position  of  the  respondent 
(Uess  agt.  Beekmatiy  11  Johns.^  457 ;  Elwell  agt.  McQueen^ 
10  Wend.,  621;  Peters  agt.  Diossy,  3  E.  D.  Smithy  116; 
White  agt.  Coatsworthy  2  Seld.,  137;  Demarest  agt.  Darg^ 
32  N.  y.,  284),  all  proceed  upon  the  theory  that  the  judicial 
mind  had  acted  upon,  the  merits  of  the  case  as  submitted, 
and  giving  expression  to  such  action  by  a  judgment  or  final 
determination.  The  defendant  in  Hessdigt.  Beehman  "suf- 
fered jiidSymen^  to  be  entered  against  himself  for  costs."  In 
Elwell  ^f^t.  McQueen  the  court  say,  ^*  although  he  (the  jus- 
tice) may  call  his  judgment  a  nonsuit,  and  enter  it  accord- 
ingly, if  the  record  or  mir.utes  of  the  trial  show  it  was  ren- 
•dered  after  the  cause  was  submitted  to  him,  and  after  he 
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took  time  to  deliberate,  and  not  at  the  trial,  it  will  be  con- 
sidered a  judgment  for  the  defendant,  and  will  be  a  bar  to 
.  -any  subsequent  action." 

It  might  be  claimed  that  as  the  justice  had  no  authority 
to  discontinue  said  summary  proceedings,  that  the  same  are 
still  under  advisement  by  him,  and  his  decision  thereon 
might  be  enforced.  Whether  this  view  be  correct  or  not, 
it  is  evident  that  said  justice,  by  allowing  such  discontinue 
•ance,  plainly  indicated  that  he  had  not  passed  upon  the 
merits  of  the  case,  but  intended  to  leave  the  parties  in  the 
same  position  as  if  no  such  proceeding  had  been  instituted. 
To  construe  such  action  on  his  part  as  a  final  determination 
is  to  compel  him,  by  implication,  to  do  that  which  he  never 
intended,  but  expressly  disavowed.  Nor  are  we  to  presuire 
^that  the  justice  would  have  decided  contrary  to  law,  and  as 
the  whole  case  turned  upon  the  question  of  ownership,  as 
•decided  by  this  court  m  the  case  of  Detmold  agt.  Drdke^ 
above  referred  to,  it  is  fair  to  assume  that  if  the  justice  had 
£nally  determined  tlie  matter,  such  determination  would 
have  been  in  accordance  with  the  law  as  thus  established. 
No  review,  could  have  been  had  on  a  discontinuance  of  said 
proceedings,  and  if  said  action  be  regarded  as  final,  the 
party  concluded  thereby  is  without  remedy. 

In  the  case  before  us,  the  question  of  rent  was  not  raised 
or  litigated,  and  as  it  appears  that  no  final  adjudication  was 
intended,  it  would  be  a  severe  application  of  the  rule,  where 
the  occupation  of  the  premises  and  ,the  value  thereof,  are 
•conceded,  to  deny  a  recovery  on  the  ground  of  a  former 
adjudication Jn  which  the  same  merits  were  not  involved, 
and  especially  when  it  appears  that  the  greater  portion  of 
said  rent  was  for  a  period  of  time  after  the  expiration  of 
cbe  lease,  and  was  claimed  solely  on  the  ground  of  the  use 
mid  occupation  by  the  defendant  of  the  premises  in  question. 

The  judgment  appealed  from  should  be  reversed,  and  & 
Jiew  triiil  i^raiited. 


32         NEW  YORK  PRACTICE  REPORXa 

Gillilan  agt  Spratt. 

LoEW,  J. — I  concur  that  neither  the  summary  proceed* 
ings  to  recover  possession  of  the  demised  premises,  by  rea- 
son of  the  expiration  of  the  defendant's  term^  nor  the  action 
of  the  justice  in  discontinuing  the  same^  should  be  held  a 
bar  to  plaintiff's  right  of  recovery  in  this  action,  which  was 
for  rent  and  damages  for  use  and  occupation,  and  I  there- 
fore agree  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

Robinson,  J. — I  am  of  the  opinion  that  the  learned  judge^ 
before  whom  this  cause  was  tried,  erred  in  regarding  the 
summary  proceedings  between  the  landlord  and  tenant,  had 
before  Justice  Quinn,  of  any  force  or  effect  upon  the  rights 
of  the  parties,  as  presented  upon  the  pleadings  and  evidence. 

In  those  proceedings,  instituted  by  the  present  plaintiff, 
for  the  purpose  of  dispossessing  the  defendant  as  his  tenant, 
for  holding  over  after  expiration  of  the  term,  without  his 
permission,  the  defendant  denied  the  tennncy,  or  that  he  so 
held  over  after  expiration  of  his  term,  and  while  admitting 
the  original  letting,  set  up  that  the  plaintiff's  title  liad  ceased 
and  become  vested  in  the  corporation  of  the  city  of  New 
York. 

The  issue  thus  joined,  came  on  for  trial  before  the  justice, 
and  after  the  testimony  was  closed,  the  case  was  submitted 
to  him  for  adjudication  and  decision,  on  the  9ch  of  May, 
1869,  but  before  he  had  rendered  any  decision,  and  on  the 
19th  day  of  May  1869^  on  motion  of  the  landlord,  (the  plain- 
tiff in  this  action,)  and  without  notice  to  the  other  party 
(defendant,)  the  justice  discontinued  the  proceedings. 

Upon  these  facts  the  judge,  who  tried  this  cause,  held 
that  such  action  of  the  justice  was  in  law  an  adjudication, 
and  a  judgment  in  favor  of  the  defendant,  which  was  final 
and  conclusive  between  the  parties,  as  to  the  subject  matter, 
and  a  bar  to  plaintiff's  right  of  recovery  of  rent  accruing 
under  the  lease  for  the  last  month,  or  damages  for  the  sub- 
sequent use  and  occupation  of  the  premises,  and  has  thus 
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decided  that,  by  such  proceediogs,  the  landlord's  title  was 
determined;  and  that  the  property  and  right  of  possession 
thereof;  belonged  in  fact;  to  the  corporation  of  the  city  of 
New  York. 

In  the  accompaning  opinion^  the  decision  is  predicated 
upon  certain  dicta  of  the  courts  as  to  the  effect  of  nonsuits, 
discontinuances  or  withdrawals  of  actions^  pending  before 
justices  of  the  peace;  ih  cases  tried  and  subnnitted  to  them 
upon  the  merits,  within  the  time  prescribed  by  statute  for 
decision.  The  cases  of  Hess  agt.  Beehmauj  (11  Johns* 
457;)  ElweU  agt,  McQueetiy  (10  Wend.,  521 ;)  Peters  agt. 
Diossy,  (3  E.  D.  Smithy  115;)  Demaresthgt.  Darg^  (32  N. 
T.y  284 ;)  and  White  agt.  Coatswarth,  (2  Seld.,  137 ;)  are 
referred  to.  in  this  view  of  the  casC;  and  in  support  of  the 
judgment. 

The  principle  to  be  deduced  from  these  cases  (so  far  as  it 
affects  the  question  of  re^  adjudicata^)  seems  to  have  originated 
in  Hess  agt.  Beehman^  and  to  have  been  founded  on  a  strict 
construction  of  the  provisions  of  the  statute  relating  to 
courts  held  by  justices  of  the  peace,  (1  B.  S.,  388,  ^  3;) 
which  required  the  justice;  after  having  heard  the  proofs  and 
allegations  of  the  parties,  within  four  days  thereafter  to  give 
judgment  thereon  agreeable  to  law  and  equity,  with  costs  of 
suit.  In  that  case,  the  cause  had  been  so  tried  and  sub- 
mitted; but  within  four  days,  the  plaintiff*  witMrew  his  suit 
and  suffered  judgment  to  be  entered  against  him  *^  with 
costS;"  and  the  court  held;  on  a  new  action  for  the  same 
cause,  that  ^*  the  statute  was  imperative ;  that  after  hearing 
and  examining  the  proofs  and  allegations  of  the  parties,  the 
justice  within  four  dayS;  shaU  give  judgment  thereon^;  that 
*<  the  parties;  are  not  in  court  for  any  purpose;  but  to  receive 
judgment;''  and  that  the  maxim  "n^mo  Us  debet  vexaripro 
eadem  causa^^  was  applicable.  The  judgment  was  held  a 
bar  to  a  new  action  for  the  same  cause,  and  the  court  say, 
'Hhe  merits  were  fairly  entered  into  and  investigated 
and  submitted  to  the  justice.  It  best  comports  with  the 
Vou  XLL  3 
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Bpirit  and  policy  of  the  statute,  to  bold  the  plaintiff  con- 
cluded/* 

The  authority  of  this  case,  as  a  rule,  governing  proceed- 
ings in  courts  of  justices  of  the  peace  has  been  followed  or 

4 

recognized  in  the  other  cases  above  cited,  and  its  manifest 
spirit  and  intent  is  to  discourage  renewed  litigation  in  such 
petty  courts  and  to  save  parties  from  being  harrassed  about 
such  small  matters  as  were  there  cognizable,  where  the  costs 
to  be  awarded,  were  so  trivial,  and  inadequate  an  indemnity, 
for  the  trouble  and  expense  of  a  second  defense. 

The  consequences  of  such  an  adjudication,  as  to  the  with- 
drawal or  discontinuance  of  such  a  suit  within  the  four  days 
allowed  for  decision,  are  inconsiderable,  while  its  application 
is  confined  to  the  particular  claim  in  suit,  and  merely  results 
in  preventing  a  second  action  from  being  brought  for  the, 
same  cause,  but  its  inconvenience,  if  not  injustice,  will  be- 
come apparent  when  in  litigations  between  the  parties  on 
other  claims,  such  a  fiction  of  the  law  is  to  -be  assumed 
(contrary  to  the  truth,)  as  an  actual  decision  by  the  justice 
upon  the  merits,  and  the  principle  of  r^^  adjiidicata  deduced 
from  it,  held  as  decisive  in  other  controversies  that  may 
arise  between  them,  upon  all  questions  of  fact  and  of  law, 
involved  in  the  original  action.  The  proceedings  in  question 
were  merely  discontinued;  and  were  sucii  that  the  justice- 
could  not  render  therein  any  formal  judgment  of  ^'discon- 
tinuance." He,  in  fact,  made  no  decision  or  final  determines 
tian  from  which  an  appeal  could  have  been  taken  by  either 
party ;  yet,  if  his  mere  allowance  of  a  withdrawal  of  the 
proceeding  is  to  be  held  a  judgment  in  law  adverse  to  the 
landlord,  it  cannot  be  limited  as  an  adjudication  upon  any 
particular  issue,  but  must  be  regarded  as  determining  all 
such  as  were  necessary  to  uphold  the  judgment  or  were 
within  the  issues  joined  or  tendered.  Its  application  to  the 
facts  and  circumstances  of  the  present  case,  demonstrates 
the  extent  to  which  such  a  departure  from  the  rule  of -the 
common  law  may  work  injustice.     Here  the  landlord,  in 
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attempting,  in  sumnaary  proceedings,  to  remove  his  tenant 
for  holding  over  the  term  without  his  consent,  is  met  by  an 
answer,  that  his  title  has  become  vested  in  the  corporation 
of  the  city  of  New  York,  and  .although  no  eviction,  dis- 
turbances or  attornment  to  the  new  owner,  is  alleged,  or  was 
-claimed  on  the  trial,  and  the  matters  so  set  up  by  way  of 
answer  to  his  claim,  constituted  no  defense;  yet,  the  pro- 
<^eedings  instituted  by  the  corporation  of  the  city  of  New 
York,  under  the  act  of  1813,  relating  to  the  opening  of 
streets  in  said  city,  and  the  order  of  the  supreme  court 
•confirming  the  report  of  the  commissioners  of  estimate  and 
assessment  therein,  by  which  the  property  in  question  was 
taken,  and  damages  awarded  the  plaintiff  therefor,  being 
«imp1y  shown  and  the  justice,  after  nine  days  delay  and 
failure  to  render  any  decision,  having,  on  motion  of  the 
plaintiff,  and  without  notice  to  the  defendant,  discontinued 
«aid  proceeding,  such  non^action  or  discontinuance  is  to  be 
held  as  having  operated  as  an  adjudication,  rendered  by  the 
justice,  upon  the  factffso  at  issue,  adverse  to  the  plaintiff's 
title  and  right  of  recovery  against  his  tenant  for  rent,  for 
use  and  occupation. 

Such  a  defense  has  been  held  by  this  court  in  Deimold 
agt.  Drake  and  another  as  unavailable  to  the  tenant  until 
the  corporation  has  taken  possession,  and  the  same  doctrine 
is  maintained  by  the  superior  court,  in  Strang  agt.  N.  Y. 
Rubber  Co.y  (1  Sweeny^  78,)  but  the  construction  given  to 
this  result  or  discontinuance  of  the  summary  proceedings, 
as  determinative  of  the  question  at  issue,  renders  it,  however 
erroneous,  conclusive  as  to  all  matters  ot  fact  or  of  law 
that  were,  or  ought  to  have  been  proved  or  presented, 
by  way  of  answer,  to  the  defense,  thus  assumed  to  have 
been  successful  (2  Smith  Lead.  Cas^  hy  Hare  and  TTaL, 
6  Am,  Ed.f  809,  810.)  I  am  of  the  opinion  that  such  ap- 
plication of  the  decision  in  Bess  agt.  Beekmanj' t^nd  those 
recognizing  it,  cannot  be  held  decisive  or  as  affecting  this 
case. 
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1^.  At  common  law,  the  discontinuance  of  any  suit 
or  proceeding^  is  no  bar  to  a  new  action  for  the  same 
cause.  {Cochroft  agt.  Smithy  11  Abh.^  62 ;  Earl  agt.  Cowp- 
heU^  14  How.j  330 ;  Hull  agt.  Blake^  13  Mass.y  155.) 

Upon  such  discontinuance,  the  only  remaining  right  of 
the  defendant  is  to  be  paid  his  costs,  and;  if  the  plaintiff 
neglects  to  do  so,  then  the  defendant  may  go  on  with  the 
suit;  and  proceed  to  judgment  for  their  recovery.  {James 
agt  Delevan^  7  Wend^j  511 ;  Huntington  agt.  Forksonj  7 
HiUy  197;  fficks  agt.  Brennany  10  Abb.j  304 ;  AveriU  agt. 
Patterson,  10  2^.  T.,  502.) 

A  justice  of  the  peace,  however,  was  authorized,  by  the 
twenty-five  dollar  act,  (1  22.  S.f  393,)  in  case  the  plaintiff 
was  nonsuited,  or  discontinued  or  withdrew  his  action  with- 
out defendant's  consent,  to  award  judgment  for  costs,  against 
him^  and  so  also  by  the  $50  act  of  1824,  ch.  238,  ^  14,  and 
by  2  R.  S.f  246,  ^  119.      But  the  justice  loses  jurisdictiont 
and  the  action  becomes  discontinued^  if  he  adjourns  the  cause 
or  defers  action  in  any  other  manner,  than  such  as  is  specially 
pointed   out   by   the  statute   regulating   his    proceedings. 
( Kimball  agt.  Mack^  10  Wendy  497 ;  Thompson  agt.  Sayre, 
1  Den.,175  ;  Wilcox  agt.  Clement^  4  Dew.,  160 ;  Weeks  agt. 
Lyon^  16  Barb.,  538;  Aberhall  agt.  Boach,  11   How.,  95; 
Wright  agt.  McClapc,  3  E.  D.  Smith,  316.)     So  to,  if  he 
fiils  to  render  judgment  '*  forthwith,"  on  the  day  of  trial  in 
case  of  nonsuit,  discontinuance,  withdrawal  and  confession, 
and  on  the  rendering  of  the  verdict  of  a  jury,  {Sibley  agt. 
Howard,  3  Den.,  72 ;  Beattic  agt.  Qua,  15  Barb,,  132,)  and 
in  all  other  cases  within  four  days  after  the  case  is  submitted 
to  him  for  final  decision.     {Watson  e^gt.  Davis,  19  TTend., 
371 ;  loung  agt.  RummeU,  5  Hill;  60,  S.  C.,7  Hill,  503 : 
BisseU  agt.  BisseU,  1 1  Barb.,  96  ;  Wiseman  agt.  Panama  R. 
R.  Co.,  1  Hilt.  300  ;  Bloomer  agt.  MerriU,  1  Daly,  485,)  or 
where  he  has  held  the  case  open  for  twenty-four  hours,  to 
enable  a  party  to  procure  his  witnesses,  {Green  agt.  Angel, 
13  Johns.,    46^,)  so  by  failure  of  the  plaintiff,  to  appeal 
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before  a  verdict  rendered  by  a  jury ;  or  on  being  called  on 
the  coming  in  of  the  jury,  a  verdict  could  not  be  received 
and  a  nonsuit  must  be  rendered.  {Piatt  agt,  Storer^  6  Johns.y 
946  ;  Shave  agt.  Raynor^  3  Den.j  78 ;  Douglass  agt.  Blacks 
manf  14  Barb.j  381.)  In  this  court^  the  principles  of  Hess 
agt.  SeekmaUy  have  been  held  not  to  apply  where  the  tit^e 
reserved  by  the  justice  for  his  decision  was  upon  amotion 
for  nonsuit,  (Seaman  agt.  Ward^  1  HiU.^  52^)  and  its  ap- 
plication to  actions  in  the  marine  court  of  this  city,  has 
been  repudiated  by  the  supreme  court,  in  Dexter  agt.  Clarkf 
26  Barb. J  271.) 

The  justice  before  whom  the  summary  proceedings  ia 
question  were  instituted  was,  by  the  act  of  1857,  chap.^ 
t)44,  %  4:1  J  allowed  in  actions  pending  before  him,  eight 
days  after  the  trial  of  the  action  to  rende^  his  decision; 
but  neither  that  act  nor  any  of  the  provisions  relating^to 
actions  before  justices  of  the  peace,  have  any  reference  to 
the  special  proceedings,  instituted  by  landlords  to  recover 
possession  of  lands. 

In  the  statute  relating  thereto,  (2  B.  S.j  512,  c^c,  as 
<imendedhy  the  acts  o/1849,  chap.  193,  of  1851,  chap.^  460, 
and  of  1857,  chap.  084,  3  B.  S.^  5th  ed.,  835,)  the  magistrate 
before  whom  it  is  pending,  {by  2  B.  &,  515,  ^  41,)  is 
authorized  ^^upon  request  of  either  party,  to  adjourn  the 
hearing  of  such  application  for  the  purpose  of  enabling 
such  party  to  procure  his  witnesses,  whenever  it  shall  ap- 
pear to  be  necessary,  such  adjournment  shall  in  no  case 
exceed  ten  days."  And  he  also  is  allowed,  under  certain 
circumstances,  to  stay  the  issue  of  the  warrant  of  removal 
for  ten  days,  (3  B.  S,,  6th  ed.  831,  %  44.) 

Previous  to  the  enactment  of  the  41st  section,  above 
quoted,  it  had  been  decided,  in  Nichols  agt.  WilliamSi  (8 
Caw,y  13,)  that  under  the  statute  giving  summary  means 
ta  landlords  to  oust  tenants  wrongfully  holding  over.  (Laws 
of  1820,  chap.  194,  substantiuly  re-enacted  in  2  B.  S.^  513, 
•c^c.,)  the  judge   or  justice  before  whom  the   proceeding 
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was  pending^  had  no  power  to  adjourn  it,  and  this  4l8t 
section  was  intended  "Xo  supply  such  omission.'*  {Rev^ 
NoteSy  3  JS.  8.y  2d.  ed.  766,)  and  to  relax  the  stringency 
of  the  rule  referred  to,  to  such  extent  as  the  legislature- 
deemed  necessary. 

No  time,  however  is,  in  express  terms,  prescribed  or 
allowed  by  statute  to  the  magistrate,  beyond  the  day  of 
trial,  within  which  he  shall  render  his  decision.  None  of 
the  various  magistrates,  (2  R.  S.y  51 3,  ^  28.)  before  whonk 
the  proceeding  can  be  had,  (except  justices  of  the  peace,  by 
the  act  of  1849,  chap.  193,  <^  6,)  are  required  to  make  entry^ 
of  their  decision  and,  although  the  statute  contemplated 
some  time  to  ensue  between  the  decision  and  the  issuing  of 
the  warrant,  unless  the  very  day  of  the  trial  be  regarded 
as  the  day  for  such  decision  there  is  no  certain  mode  for 
calculating  the  period  of  ten  days,  allowed  for  a  stay  of  the 
warrant  by  the  act  of  1857,  chup.  684,  ^  4,  {Watson  agt^ 
Davis,  19  Wend.,  37.)  The  magistrate  is  not^authorized 
as  in  the  justice's  court  act,  to  render  judgment  of  *' non- 
suit, discontinuanceorwithdrawalof plaintiflTsaction."  (2 R^ 
S.,  246,  ^  19,  sub.f  1.)  Although  for  defect  in  the  landlord'^ 
application  or  proofs,  he  may  undoubtedly  dismiss  the 
proceedings.  If,  upon  the  merits,  his  decision  is  favora- 
ble to  the  landlord,  he  is  required  to  issue  his  warrant  of 
removal.  The  proceedings  before  him  are  made  by  statute 
^^  summary,"  and  present  the  sole  question  whether  or  not 
the  tenant  shall  ^^  forthwith"  remove  from  the  premises.  (1^ 
jR.  8.9  513,  ^  30.)  The  provisions  authorizing  an  adjourn- 
ment or  postponement,  for  periods  not  exceeding  ten  day» 
in  each  of  the  cases  referred  to,  are  specific,  and  under  the 
ordinary  rules  of  construction,  the  maxim,  ^^expressio  unias- 
estexelusio  dlterius,^  is  applicable  and  having  regard  to  the 
character  of  the  proceeding,  a  further  of  other  postpone- 
ment or  adjournment  would  seem  to  have  been  contrary  ta 
the  contemplation  of  the  legislature. 

Courts  of  special  and  limited  jurisdiction  take  nothing  by 
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implication  (Loomis  agt.  Bower's,  22  How.,  d61)»  and  in 
analogy  to  the  strict  construction  held  as  to  the  powers  of 
this  nnagistrate,  while  acting  in  the  determiuation  of  actionb 
pending  before  him^  and  applicable  to  all  officers  of  specisS 
and  limited  jurisdiction,  and  upon  the  considerations  above 
.presented,  the  indefinite  postponement  of  the  proceeding  in 
question,  for  purpose  of  deliberation  and  decision,  wais 
equally  unauthorized,  and  the  delay  to  make  a  decision  for 
nine  days,  was  as  unjustifiable  as  if  he  had  so  delayed  it  for 
nine  weeks,  months,  or  years;  and,  in  my  opinion,  after 
such  submission,  the  postponement  ousted  him  of  all  juris- 
diction.    But  were  this  otherwise  : 

2d.  There  was  in  this  proceeding,  no  such  Procrustean 
rule,  as  in  Hess  agt.  BeeTcmarij  impounding  the  parties  for 
^'  four  days,''  or  any  other  specified  period,  nor  can  the 
allowance,  by  the  magistrate,  of  its  discontinuance,  on  mof 
tion  of  the  plaintiff,  on  the  tenth  day  after  submission  be, 
by  any  reasonable  fiction  of  law,  held  to  be  a  decision  in 
favor  of  the  tenant,  that  a  warrant  ought  not  to  have  issued, 
for  the  reason  stated  in  the  tenant's  affidavit,  or  as  deter- 
mining on  the  merits  the  questions  presented  on  that  hear- 
mg. 

There  is  no  principle  of  statute  or  common  law  (except 
so  far  as  it  has  found  countenance  in  the  before-mentioned 
strict  construction  of  the  justice's  court  act)  which  prevents 
the  plaintifiT  or  prosecutor,  in  any  civil  suit  or  proceeding 
instituted  by  him,  from  withdrawing  or  discontinuing  it, 
prior  to  any  decision  rendered  against  him. 

Whether  such  action  or  proceeding  be  at  law  or  in  equity 
in  bankruptcy,  insolvency,  in  proceedings  for  the  opening 
of  streets,  or  other  statutory  proceedings,  or  in  arbitration, 
&c«,  until  some  adverse  right  has  been  legally  decided  and 
established  against  him,  he  has  always  been  held  as  possess- 
ing a  ^^hcus  pceniteniicSy^  and  entitled  to  abandon  or  with- 
draw the  prosecution  of  his  claim,  whether  it  was  suhjudice^ 
as  question  of  fact,  before  a  jury,  or  under  advisement  be- 
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fore  a  magistrate  or  other  tribunal^  deliberating  upon  the 
laWy  or  in  exercise  of  the  functions  of  a  jury  as  to  the  facts, 
subject  only  to  the  paymenti  to  his  adversary,  of  any  such 
costs  as  the  law  imposes. 

The  peculiar  rights  of  a  defendant  who  has  set  up  a 
counter-claim,  to  insist  upon  a  continuance  of  the  action, 
forms  no  exception.  The  rule  of  the  supreme  court,  No. 
47,  adopted  1845  (now  No.  32),  prohibiting  the  plaintiff 
from  submitting  to  a  nonsuit,  after  the  jury  has  gone  from 
the  bar  to  consider  their  verdict,  is  but  one  of  practice,  and 
certainly  would  not,  under  the  rule  of  construction  con- 
tended for,  give  a  like  effect  to  any  discontinuance  allowed, 
while  the  jury  were  deliberating  and  in  contravention  of 
the  rule,  as  to  a  verdict. 

The  principles  announced  in  Hess  agt.  Beehmant  made 
applicable  to  proceedings  in  justice's  courts,  ought  not  to 
be  extended  and,  in  the  present  case,  they  were  misapplied. 

The  proceedinj^  before  Justice  Quinn  could,  in  no  sense, 
be  held  or  regarded  as  decisive  of  the  rights  of  the  plaintiff, 
as  landlord  of  the  defendant,  or  his  claims  as  stated  in  the 
complaint.  The  matters  set  up  in  the  answer  showing^  no 
eviction  or  attornment,  presented  no  substantial  defense, 
and  the  judgment  should  be  reversed  and  a  new  trial  or- 
dered with  costs  to  abide 'the  event. 
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SUPREME  COURT. 

John  G.  McMubbat  agt.  Cabolins  A.  McMurbay  and 

others. 

The  neglect  to  serve  on  infant  d^fuuUmUt  in  m  mortgage  foreelorare  oeae,  eopiet  of 
an  amtnded  »mplaiint,  ii  a  great  irregularity.  But  where  too  mach  time  has 
elapsed  and  too  many  innocent  parties  are  interested,  the  jndgment  will  not  be 
distorbed  on  that  groand. 

The  want  of  appointment  of  a  guardicsn  ad  Hiem  for  InDsnt  defendants  in  raeh  a  case, 
renders  the  judgment  of  foreclosnre  mrontout;  and  it  may  be  set  aside,  on  motion, 
as  a  matter  of  right 

Bat  where  the  infant  defendants  eonld  seTorally  have  moved  to  set  aside  the  Judg- 
ment as  soon  as  they  came  of  age,  bnt  delayed  respeetiTely  about  nine,  seven 
and  fonr  years,  held,  that  innocent  parties  ought  not  to  suffer  by  the  delay.  Mo- 
tion denied,  without  prejudice  to  the  right  of  the  moving  parties  to  bring  an 
action  of  ejectment,  or  by  an  action  to  redeem,  in  order  to  test  their  claim  to  set 
aside  the  judgment  of  foreclosure  as  being  absolutely  totd. 

Troy  Special  Temiy  October y  1870. 

Motion  to  set  aside  a  judgment  in  foreclosure  with  all 
proceedings  subsequent  to  service  of  the  summons. 

Banker  &  Rising  andf  Beach  &  Smith^  of  counsel  for 
Charles  D.  McMurrajfy  Frances  E.  McMurray  and 
Mary  A.  McMurray^  for  the  motion. 

Mr.  Hyatt,  of  counsel  for  plaintiff }  Mb.  Townsend,  of 
counsel  for  Lucius  Wright  et  al,;  Tract  &  Peck, 
of  counsel  for  Wm.  AUendorf  et  ah;  McClellax  & 
Lansing,  of  counsel  for  Jacob  Shaver  et  al.;  Mr. 
Ball,  of  counsel  for  Martha  E.  BaU  et  al.;  Mr. 
QuACKENBUSH,  of  counscl  foT  Mary  E.  Williams; 
Mr,  Lawton,  of  counsel  for  Anthony  Lawton;  opposed. 

Learned,  J. — Tlie  papers  in  this  motion  ate  voluminous; 
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but  the  facts  on  which  the  decision  must  turn  are  few  and 
simple. 

About  Dec.  ly  1860,  the  plaintiff  commenced,  the  action 
above  entitled,  for  the  purpose  of  foreclosing  a  mortgage 
given  by  Robert  D.  McMurray,  tiien  deceased,  on  land  in 
Troy.  The  land  was  1 80  feet  wide,  front  and  rear.  At 
the  time  of  the  commencement  of  the  action,  Charles  D» 
McMurray,  Frances  E.  McMurray  and  Mary  A.  McMurray 
were  seized  in  fee,  in  remainder,  each,  of  an  undivided 
fourth  of  three  undivided  fifth  parts  of  the  equity  of  redemp- 
tion in  a  part  of  the  mortguged  premises,  being  128  feet, 
front  and  rear ;  on  which  Mrs.  Caroline  A.  McMurray  bad 
a  life  estate  for  her  own  life. 

Frances  £•  was  born  July  5,  1 840 ;  Ch^arles  D.  was  borD 
October  31,  1842,  and  Mary  A.  was  born  March  14,  1845  ; 
and  at  the  time  of  the  commencement  of  this  action  they 
were,  therefore,  all  infants.  The  summons  and  complaint 
were  served  as  follows:  on  Frances  E.  July  27,  1860,  and 
on  Charles  D.,  July '27,  1860^  Mary  A.  not  being  then  a 
party  to  the  action.  Subsequently,  in  December,  1860,  the 
summons  and  complaint  were  amended  by  adding  Mary  A«. 
and  others  as  parties  and  by  inserting  in  the  complaint  new 
allegations  as  to  the  contents  of  the  will  of  the  mortgagor, 
and  the  amended  summons  with  notice  of  object  of  suit  waa 
served  on  Mary  A.,  January  31,  1861.  No  service  of  the 
amended  summons  or  complaint  was  made  on  Frances  E» 
or  Charles  D. 

No  guardian  od  litem  was  ever  appointed  for  any  of  these 
infants,  and  they  did  not  appear  or  answer  in  the  action  bj 
guardian  or  otherwise. 

On  the  30th  day  of  March,  1861,  an  order  of  reference 
to  compute  the  amount  was  granted,  which  did  not  require 
the  taking  of  proof  of  facts  or  the  examination  of  plaintiff 
as  to  the  payments,  and  thereupon,  on  the  same  day,  the 
dsual  judgment  of  foreclosure  and  sale  was  taken  and  the 
roll  filed.     The  property  was  sold  under  the  same,  about 
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April  22f  1861 ;  Frances  E.,  Charles  D.  and  Mary  A.  being 
stiil  infants. 

The  referee's  report  of  sale  cannot  be  found.  By  his  deed 
it  appears  that  the  mortgaged  property  was  purchased  by 
the  plaintiff  on  the  sale,  for  $14,000. 

The  judgment  was  for  $10,966  37  due  on  the  mortgage, 
with  $30  L  51  for  taxes,  and  $167  15  costs,  all  of  which, 
with  interest  and  expenses,  amounted  on  the  day  of  sale  to 
$11,475  38. 

Subsequently,  the  plaintiff  having  thus  obtained  the  title, 
sold  the  premises,  and  by  successives  conveyance  they  have 
come  to  be  held  m  severalty  by  a  number  of  persons,  not 
parties  to  ihe  action,  but  served  with  notice  of  this  motion. 
The  mortgaged  premises  are  now  divided  into  eight  city  lots. 
The  128  feet  in  which  Frances  £.,  Charles  D.  and  Mary  A* 
had  an  interest,  take  up  five  of  these  lots  and  a  part  of 
another.  All  of  these  eight  lots  have  been  built  upon  at 
an  expense  in  the  aggregate  of  over  $30,000.  This  building 
was  commenced  in  the  spring  of  1863,  and  continued  about 
a  year,  and  partly  from  these  improvements,  and  partly  from 
the  prosperity  of  the  city,  the  lots  have  greatly  increased  in 
value  since  the  sale  under  the  foreclosure. 

It  is  not  claimed  that  the  present  owners  of  these  lota 
had  any  actual  knowledge  of  the  alleged  defect  in  their  title, 
and  on  the  other  hand,  it  is  averred  that  the  moving 
parties,  Charles  D.,  Frances,  E.  and  Mary  A.  must  have  seen 
and  known  of  the  improvements  as  they  were  put  upon  these 
lots. 

Caroline  A.  McMurray  died  March  10,  1869,  and  the 
moving  parties,  up  to  that  time,  were  under  the  belief  that 
they  could  not  assert  any  rights  which  they  had  in  the  prop* 
erty  until  after  her  death. 

One  other  fact  may  be  mentioned  which  is  not,  perhaps, 
very  material.  Before  the  foreclosure  suit  was  commenced, 
the  plaintiff,  John  G.  McMurray,  bought  from  the  executrix 
vi  the  mortgagor,  (she  having  a  power  to  sell,)  the  52  feet 
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part  of  the  mortgaged  premises^  in  which  the  moving  parties 
have  DO  interest.  He  did  not  put  the  deed  on  record  until 
I87O9  and  has  proceeded  in  the  foreclosure  without  regard  to 
this  purchase.  The  whole  of  the  mortgaged  property  was 
sold  by  the  referee  and  purchased  by  the  plaintiff. 

There  is  some  conflict  of  testimony  whether  the  lots  did 
or  did  not  sell  for  their  full  value;  and  some  question 
whether,  as  would  seem  from  the  deed^  they  were  sold  in 
one  parcel  or  in  several.  But  these  are  matters  which  cannot 
^ome  up  on  this  motion.  Yet,  I  may  say,  in  passing,  that 
from  this  unrecorded  purchase  of  the  53  ieet ;  from  the  want 
of  the  proper  order  of  reference  to  take  proof  of  the  facts  and 
to  examine  the  plaintiff  as  to  the  payments ;  from  the  selling 
of  the  property  in  one  parcel  i  from  the  payment  of  the  sur- 
plus of  $2,524  62  to  the  executrix  of  the  mortgagor  and 
not  to  his  devisees,  (some  of  whom  are  these  moving  par-* 
ties ;)  from  the  repayment  of  that  surplus  by  the  executrix 
to  the  plaintiff,  I  am  led  to  think  that  the  interests  of  these 
moving  parties  actually  sufiered  by  the  want  of  a  guardian 
ad  litem. 

The  questions  to  be  settled  here  are  : 

1.  Is  the  wajit  of  a  guardian  ad  litem  a  mereirregularity^ 
or  does  it  render  the  judgment  erroneous  or  void  T 

2.  Is  the  remedy  asked  in  this  motion  the  proper  relief? 

3.  Is  the  motion  made  in  time  T 

There  is  a  defect  in  the  judgment  not  referred  to  in  the 
motion,  but  apparent  on  examination  of  the  roll.  The 
amended  summons  and  complaint  were  not  served  on  Fran- 
ces E.y  or  Charles  D.  Now  it  is  said  in  the  case  of  the  Pe<h 
pie  agt.  Woods  (2  Sand/.^  653),  that  a  judgment  thus 
obtained  is  irregular  and  must  be  set  aside.  It  by  no  means 
follows,  says  Judge  Sandford,  because  the  defendant  did 
not  defend  the  original  complaint,  that  he  was  not  desirous 
to  answer  the  complaint  amended.  The  Code  provides 
(^  146),  that  if  the  complaint  be  amended  a  copy  must  be 
served  on  the  defendant,  and  the  right  to  answer  is  a  sub- 
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stantial  right.  {Law  agt.  Gray  and  others^  14  Ahb.^  444.) 
The  neglect  to  serve  on  these  two  defendants  was,  at  the 
least,  a  great  irregularity.  But  too  much  time  has  elapsed 
and  too  many  irmocent  parties  are  interested  for  the  judgment 
to  be  disturbed  on  that  ground. 

I  proceed  to  examine  the  question  as  to  the  effect  of  the 
want  of  a  guardian  ad  litem.  And  here  it  should  be  obser* 
ved  that  the  position  of  an  infant  defendant  is  different  from 
that  of  an  infant  plaintiff.  There  are  several  cases  in  which  an 
adult  defendant  has  sought  to  set  aside  proceedings  on 
account  of  neglect  in  the  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem.  Such  are  the  cases  of 
Butter  agt.  Ruthofer  (9  Brow.j  638) ;  FeUaw  agt.  Niver  (18 
Wend.,  663)  i  Parks  agt.  Parks  (19  -466.,  161) ;  cited  by 
the  counsel  opposing  this  motion.  But  these  cases  do  not 
touch  the  point  involved  here.  They  are  cases  in  which  the 
defendant,  by  pleading  to  the  merits,  had  waived  the  defect 
in  the  plaintiff's  proceedings.  This  is  pointed  out  in  Jair- 
toeatJicr  agt.  Satierly  (7  Bdbt.^  546). 

The  infant  plaintiff  comes  voluntarily  into  court.  If  he 
comes  irregularly  the  defendant  should  object  promptly. 
By  pleading  in  bar  under  the  old  practice,  or  answering  gen- 
erally, under  the  present,  the  defendant  omits  to  object  and 
waives  the  defect. 

But  an  infant  defendant  is  differently  situated.  He  is  brought 
into  court  without  his  consent,  and  the  plaintiff  claims  some 
relief  against  him«  He  must  defend  his  rights  or  by  his 
silence  admit  the  plaintiff's  claim*  He  cannot  appoint  an  attor- 
ney to  appear  for  him.  Indeed,  he  may  be  an  infant,  in  the 
ordinary  meaning  of  the  word,  and  incapable  of  acting. 
Therefore,  it  is  that  the  law  has  provided  him  a  protector, 
and  therefore  the  plaintiff,  if  he  would  have  relief  against 
the  infant,  must  see,  at  his  peril,  that  this  protector  is 
appointed. 

The  Code  (§  115),  says  that  when  an  infant  is  a  party  he 
must  appear  by  guardian.      This  is  no  new  provision  5  and 
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the  old  authorities  will  therefore  shed  light  oq  the  effect  of 
^disregarding  it. 

la  Mackey  agt.  Gray  (2  Johns.f  192),  it  was  held  to  be 
-error  tor  an  infant  to  appear  by  attorney ;  and  the  same 
•doctrine  is  held  in  Alderman  agt.  TirreU  (S  Johns*.  418). 

In  Bliss  eLgt.  Rice  (9  Johns.,,  160),  it  was  held  to  be  error 
for  an  infant  to  appear  in  person  and  not  by  guardian. 

In  Hillyer  agt.  Lareelere  (9  Johns.,  160),  a  judgment  by 
default  against  an  infant  in  an  action  of  dower  was  set 
aside  because  no  guardian  ad  litem  had  been  appointed. 

In  De  Witt  tkgt.Post  (IL  Johns. ^  460),  a  verdict  had  been 
rendered  against  an  infant  defendant,  who  had  appeared  by 
.attorney.  On  writ  ot  error  the  judgment  was  recalled  for 
this  error  in  fact. 

For  an  infant  to  appear  by  attorney  and  not  by  guardian, 
was  again  held  to  be  error  in  fact,  in  Arnold  agt.  Sandford 
(14  Johns.,  417) ;  and  in  Camp  agt.  Bennett  (16  Wend.^  48). 

In  Comstoch  dgt.  Carr  (6  Wend.,  526),  an  infant  defendant 
appeared  by  attorney  and  obtained  judgment  of  non  pros. 
The  judgment  was  set  aside.  To  the  same  general  effect  is 
Gosling  agt.  Ack^  (2  HiU^  391). 

It  will  thus  be  seen  that  by  a  uniform  series  of  decisions 
under  the  former  practice,  judgments  against  infants  were 
;set  aside,  reversed  or  recalled  for  error  in  fact,  on  the  ground 
that  no  guardian  ad  litem  bad  been  appointed.  The  remedy 
in  the  supreme  court  was  by  writ  of  error  in  fact.  That 
has  been  abolished  by  the  Code  ;  but  we  shall  find  the  same 
general  principles  enforced  in  other  ways. 

The  first  case  i^  that  of  Kellog  agt.  Khek  (2  Code^  IJep., 
.28),  where  a  judgment  against  an  infant  was. set  aside  for  the 
want  of  a  guardian  od  litem;  the  infant's  counsel  arguing 
that,  as  the  writ  of  error  was  abolished  and  as  an  appeal  did 
not  lie  from  a  judgment  by  default,  a  motion  to  set  aside 
the  judgment  was  proper.  With  which  opinion  the  court 
«eem  to  have  concurred. 

In  the  case  of  Boyle  agt.  McAvoy  (29  How.f  278),  the 
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plaintifi*  had  a  verdict  against  the  defendant,  who  had 
appeared  by  attorney,  but  who,  at  the  time  of  the  trial 
was  four  months  under  twenty-one  years.  Judge  Johnson 
says  of  the  appearance  of  an  infant  by  attorney,  that  it  was 
An  error  of  fact  for  which  a  judgment  would  be  reversed 
or  set  aside.  It  was  never  curable  by  the  statute  of  jeo- 
fails and  cannot  be  obviated  in  this  way  (referring  to 
the  motion  then  made  by  the  plaintiff),  against  the  defend- 
ant's objection  although  he  is  now  of  age.  He  may,  if  he 
chooses,  waive  the  irregularity,  but  the  court  cannot 
compel  him  to  abide  by  his  answer  and  the  trial  under  it, 
if  he  elects  not  be  bound.  The  statute  and  the  rules  of 
practice  which  require  an  infant  to  appear  by  guardian  ad 
htenij  had  a  substantial  object  in  view,  the  protection  of 
such  persons  against  what  the  law  adjudges  to  be  their  own 
incompetency  to  choose  attorneys  or  to  conduct  their  own 
litigation  with  suitable  prudence  and  discr^^tion. 

Our  own  statute  ot  jeofails  does  not  include  this  defect. 
By  2  Bev.  Stat.^  marg.  p.  424  (^  7,  sub.  7),  judgments  in 
favor  of  an  infant  were  not  to  be  reversed  because  he 
appeared  by  attorney.  We  may  infer  from  the  silence 
as  to  judgments  against  him^  that  they  were  not  thus 
protected. 

The  f;ase  of  Harvey  agt.  Large  (61  Barb.y  222),  holds 
that  a  judgment  in  a  justice's  court  against  an  infant, 
where  no  guardian  od  litem  is  appointed,  would  be  void. 

In  Fairweather  agt.  SatterJy  (7  JRo^^.,  546),  a  verdict 
had  been  rendered  and  judgment  entered  against  an  infant 
defendant  who  had  appeared  by  attorney  and  answered. 
Judge  Jones  reviews  the  cases  and  says :  ^^  I  am  con- 
firmed in  the  view  which  I  took  at  the  argument,  that 
an  infant  c^innot  waive  the  objection  that  his  rights  have 
not  been  protected  in  the  manner  prescribed  by  law ;" 
and  the  judgment  was  set  aside. 

It  was  strongly  urged  in  opposition  to  this  present 
motion,  that  this  defect    was    a  mere    irregularity.     The 
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question  as  to  what  defects  are  merely  irregularities  was 
discussed  in  Clapp  agt.  Graves  (26  N.  Z.,  418),  in 
which  the  court  quote  with  approval^  the  language  of 
Justice  Coleridge,  in  Holmes  agt.  RusseU  (9  DotvLy  487). 
'^It  is  difficult,  sometimes,  to  distinguish  between  an  irregu- 
larity and  a  nullity;  but  I  think  the  safest  rule  to  determine 
what  is  an  irregularity  and  what  is  a  nullity,  is  to  see 
whether  the  party  can  waive  the  objection.  If  he  can 
waive  it^  it  amounts  to  an  irregularity;  if  be  cannot,  it  is 
a  nullity/' 

If  this  test  be  applied  to  the  present  case  we  are  to 
ask,  could  these  infants  have  waived  this  defect  ?  I 
suppose  they  could  not.  So  long  as  they  were  infantSt 
(and  they  were  infants  until  after  the  judgment),  they 
could  waive  nothing.  It  is  even  the  well-known  doctrine 
that  the  guardian  ad  litem  cannot,  by  his  answer,  admit 
the  allegations  of  the  complaint.  The  cases  of  JFatr- 
weather  agt.  Satterlyj  and  of  BoyU  agt.  McAvoy^  both 
recognise  this  principle  fully,  that  the  infant  defendant^ 
while  an  infant,  cannot  waive  the  defect  that  he  did  not 
appear  by  guardian. 

There  is  one  case  which  needs  some  examination,  that  of 
Croghan  agt.  Livingston  (17  N,  Y.,  218).  The  decision  in 
that  case  was  that  the  omission  by  the  guardian  ad  litem  to 
file  his  bond  is  a  mere  irregularity,  and  that  the  bond 
might  be  filed  nunc  pro  tunc.  This  is  all  that  the  case 
decides.  In  the  course  of  the  opinion  Judge  Pratt  says  : 
'^I  apprehend  that  a  case  cannot  be  found  holding  that  a 
judgment  or  decree,  when  they  appeared  by  attorney  would 
be  void;''  and  further:  *' a  failure,  therefore,  to  provide 
this  agent  (a  guardian  ad  litem)y  would  not,  it  would  seem, 
affect  the  jurisdiction  of  the  court,  but  was  matter  of  prror ;" 
citing  Austin  agt.  Charlestoum  Female  Seminary  (8  Metc.j 
196).  In  this  last  mentioned  case  it  was  held,  that  the 
omission  to  appoint  a  guardian  ad  litem  of  an  infant  defend- 
ant, in  a  partition  suit,  did  not  make  the  judgment  void,  but 
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voidable  by  writ  of  error ;  that  it  could  be  avoided  only  by 
the  infant  or  privies  in  blood,  not  by  privies  in  estate ;  and 
that  a  party  to  an  erroneous  judgment,  who  is  not  enti- 
tled to  a  writ  of  error,  may  avoid  it  by  motion,  or  by  pfea 
in  a  court  of  competent  jurisdiction.  The  case  of  Sogers 
SLgt.  McLean  (31  How.f  279),  is  substantially  to  the  same 
effect  with  Croghan  agt.  Livingston^  affirming  the  right  of 
the  court  to  amend  the  proceedings  on  which  a  guardian 
ad  litem  had  been  appointed.  Neither  of  these  cases 
involved,  in  any  way,  the  effect  of  the  want  of  a  guardian, 
for  in  both  a  guardian  had  been  appointed. 

From  this  review  of  the  cases  there  can  be  no  doubt  that 
it  is  not  a  mere  irregularity  to  take  a  judgment  against  an 
infant  defendant,  without  the  appointment  of  a  guardian 
ad  litem  for  him.  It  Is  in  the  accurate  language  of  the  old 
practice,  error  in  fact.  The  infant  in  some  cases,  could 
have  the  judgment  reversed ;  and  in  the  case  of  a  judgment 
in  this  court,  it  would  be  ^^  recalled  "  by  writ  in  the  nature 
of  a  writ  coram  nohisj  to  be  issued,  not  of  course,  but  on 
application  to  the  court.  See  Ferris  agt.  Douglas  (20  Wend^f 
626).  And  nothing  that  the  infant  could  do  during  infancy, 
waived  his  right  to  this  relief. 

As  has  been  before  remarked,  the  writ  of  error  is  abol- 
ished. There  seems  to  be  no  other  mode  of  obtaining  this 
relief  than  by  motion  to  set  aside  the  judgment.  It  is  to 
be  regretted  that  the  old  ^practice  (or  something  similar)  is 
not  in  force  in  this  particular.  For  this  relief  is  a  matter 
of  strict  law  and  should  properly  be  sought  by  strict  forms 
and  proceedings.  White  the  papers  on  a  motion  like  the 
present,  inevitably  bring  up  equitable  considerations.  The 
proceeding,  in  such  a  case,  is  not  one  which  should  be 
addressed  to  the  varying  discretion  of  the  court.  Such 
considerations  as  those  of  the  increased  value  of  the  prop- 
erty, the  knowledge  of  the  moving  parties  that  innocent 
persons  were  building,  and  the  like,  ought  not  to  affect  a 
question  which  should  be  one  of  strict  law.  And  if  such 
Vou  XLI.  4 
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matters  were  to  be  considered,  it  would  be  necessary  to 

remember^  that  although  the  occupantsof  these  lands  bought 

iryiocftntly^  still  they  are  chargeable  with  notice  of  their 

own  title.     They  were  bound  to  know  that  these  moving 

parties  had  a  fee  in  remainder  and  they  were  bound  to  see 

that  such  remainder  had  been  barred.      Indeed  a  hasty 

examination  of  the  judgment  roll  would  have  shown  the 

fact  oi  infancy  and  the  want  of  a  guardian.    But  I  think 

that  this  motion  must  be  decided  on  the  same  principles  as 

would  have  applied  to  the  decision  of  the  old  writ  of  error, 

and  not  on  the  so-called  equitable  doctrines  which  prevail 
in  motions  addressed  to  the  discretion  of  the.  court.    And  1 

am  fully  satisfied  that  if  this  motion  is  made  within  proper 

time,  the  judgment  ought  to  be  set  aside  as  a  matter  of 

right. 

It  remains  then  to  consider  whether  the  moving  parties 
have  made  their  motion  within  the  proper  time.  I  have 
already  said  that  the  defect  complained  of  is  not  an  irregu- 
larity,  so  that  the  provision  of  the  Revised  Statutes  limiting 
the  time  to  one  year  does  not  apply  (2  li.  S.^  marg.page  359, 
^  3).  Nor  does  section  174  of  the  Code  touch  this  case. 
And  for  the  reason  that  this  is  not  a  mere  irregularity,  the 
parties  are  not  bound  to  move  at  the  earliest  possible  oppor- 
tunity.    Still  there  should  be  some  limicution. 

The  moving  parties  severally  came  of  age  July  5,  1861, 
October  31,  1863,  and  March  14,  1S66.  They  seem  to 
have  thought  that  they  could  not  proceed  to  enforce  their 
rights  until  the  death  of  Caroline  A.  McMurray  on  the  10th 
of  March,  1869.  But  this  was  a  mistake.  .  They  could  sev* 
erally  have  moved  as  soon  as  they  came  of  age,  aod  they 
have,  therefore,  delayed  respectively  about  nine,  seven  and 
four  years.  Innocent  parties  ought  not  to  sufler  from  this 
mistake. 

I  regret  that  there  is  not,  as  there  should  be,  some  stat* 
utory  limitation  to  the  right  to  make  such  a  motion.  It 
would  be  intolerable  that  it  should  be  allowed  atany  unlim-  • 
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ited  time  after  the  judgment^  even  on  showing  the  fullest 
excuse  for  delay.  For  in  the  course  of  time  rights  of  new 
parties  arise  which  ought  not  to  be  disturbed.  And  it  is 
Tery  objectionable  that  the  time  within  which  such  a  mo* 
tion  may  be  made  should  depend  on  judicial  discretion. 
The  feelings  of  judges  vary.  This  variance  may  be  endured 
in  matters  addressed  to  discretion ;  but  it  is  very  bad  in 
matters  of  strict  right. 

In  the  present  case,  I  do  not  think  that  the  ignorance  of, 
their  rights,  stated  by  these  moving  parties,  is  such  a  com- 
plete excuse  for  delay,  that  they  may  make  their  motion 
whenever  they  learn  what  their  rights  are.  .  They  are 
•bound  to  know  their  legal  rights;  according  to  the  old 
•maxim  that  ignorance  of  the  law  excuses  no  one. 

Under  the  old  practice,  a  writ  of  error  (including  the  writ 
in  the  nature  of  a  writ  coram  nohis)^  must  have  been  brought 
within  two  years.  If  the  party  against  whom  the  judgment 
was  recovered  were  an  infant,  he  might  bring  the  writ 
within  two  years  after  coming  of  age.  That  time  was  lib- 
eral, and  although  I  am  not  aware  tbat,  by  any  existing  pro« 
visions,  that  limitation  is  legally  applicable  to  this  motiont 
still  I  do  not  think  I  shall  be  much  astray  if  I  follow  the 
wisdom  of  former  legislation.  If  these  moving  parties  bad 
sought  their  relief  before  the  Code,  they  would  have  been 
strictly  limited  te  the  two  years  after  they  severally  came 
of  age.  This  limitation  would  have  been  entirely  irrespec- 
tive on  the  one  hand  of  their  knowledge  or  ignorance^  and 
•on  the  other  6i  the  acts  of  parties  claiming  under  the  judg* 
ment.  (Although  by  this  remark  I  do  not  say  how  the 
reversal  of  a  judgment  would  affect  a  sale  under  it,  Holden 
agk  Sacketty  12  Ahb.j  473.) 

I  shall  hold,  therefore,  both  by  analogy  to  the  old  writ 
of  error,  and  also  as  my  conclusion  on  the  circumstances  of 
this  case,  that  the  moving  parties  have  not  made  their 
dotion  within  such  time  as  entitles  them  to  the  relief  asked ; 
«nd  I  shall  deny  the  motion.    They  claim  that  the  judgment 
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is  void.  If  tbey  are  correct  in  thie^  they  may  perhaps 
enforce  their  rights  by  ejectment  or  by  an  action  to  redeem. 
The  denial  of  this  motion  therefore  will  be  without  preju* 
dice  to  any  action  of  ejectment,  or  to  redeem  the  mortgage, 
or  of  any  other  action  which  these  parties  might  otherwise 
lawfully  bring. 

Ten  dollars  costs  of  opposing  the  motion  to  be  allowed 
to  each  of  the  several  attorneys  or  firms  who  appeared. 
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SUPREME  COURT. 

I 

The  Rochester  Water-works  Company  agt.  John  Wood. 

The  oonstitatioDj  {art  ly  $  7,)  provides  that  when  private  property  shall  be  taken 
for  pnblio  use,  the  campenscaixm,  therefor,  when  not  made  bjr  the  state,  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  commissioners,  appointed  by  a 
court  of  record  as  shall  be  prescribed  by  law. 

The  provision  in  the  charter  of  the  Rochester  Water- works  (company,  (Xowf  ISflS; 
$$  8-11,)  which  anthorizes  the  court  to  increase  or  reduce  the  amount  of  damaget 
reported  by  the  three  commissioners,  for  the  taking  of  land  for  the  use  of  aaid 
company,  is  uncotuiUuiional  cmd  void. 

When  the  constitution  requires  damages  to  be  assessed,  either  by  a  jury  of  12  men, 
or  by  three  commissioners,  it  does  not  require  argument  to  demonstrate  that  it 
cannot  be  done  by  one,  nor  by  three  or  more  judges  of  this  or  any  other  court. 

Tt  is  competent  to  provide  for  an  appeal  to  the  eowrtf  in  order  to  protect  the  parties 
against  an  imperfect  appraisal ;  and  upon  that  appeal  the  court  can  confirm  or  set 
aside  the  assessment,  and  correct  irregularities  committed  by  the  commissioners 
or  parties  in  the  course  of  the  proceedings ;  and  this  is  the  extent  of  the  power 
possessed  by  the  court. 

The  general  term,  on  appeal,  has  the  power  and  it  is  its  duty  to  make  such  an  order 
as  the  special  term  should  have  made  in  such  a  case. 

In  this  case,  the  special  term  having  reduced  the  amount  of  damages  reported  by 
the  commissioners,  the  general  term  vacated  that  order,  and  remitted  the  case 
to  the  special  term  for  the  appointment  of  new  commissioners  to  make  the  ap- 
praisal. 

Fourth  Department^  January  Term^  1871. 
'  MuLLiN  P.  e7.,  Johnson  aud  Talcott,  J  J. 

Appeal  from  an  order  of  special  term  reducing  amount 
of  appraisal  of  damages  for  land  taken  by  the  Rochester 
Water-works  Company. 

MuLLiN,  P.  J. — The  charter  of  the  Water-works  Com- 
pany, {chap.  J>66  of  the  Laws  (/ISSS,  ^  8,  9,  10^  and  11,) 
provides  that  it  may  acquire  title  to  real  estate,  for  the  pur- 
pose of  its  incorporation,  and  if  it  cannot  agree  with  the 
owners  of  the  land  required,  it  may  apply  to  the  supreme 
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court  at  any  term  thereof,  held  in  the  seventh  judicial  dis- 
trict, for  the  appointment  of  three  commissioners  by  whom 
the  compensation  to  be  paid  for  the  damages  suffered  or  to^ 
be  suffered  by  reason  of  taking  land  and  water,  and  con- 
structing any  of  the  works  of  said  company,  shall  be  ascer* 
tained  and  determined ;  notice  of  the  time  and  place  of 
hearing  before  the  commissioners  is  to  be  given  to  the 
owners  of  land,  &c.,  and  the  commissioners  are  to  hear  the* 
parties,  and  to  report  in  writing  the  amount  of  damages 
ascertained  and  assessed  by  them. 

The  company,  or  any  owner  may  appeal  from  the 
determination  of  said  commissioners  to  the  court,  and  upoa 
the  report  and  such  further  evidence  as  may  be  produced* 
be'fore  it,  the  court  may  affirm  the  proceedings  of  the  com- 
missioners in  whole  or  in  part,  or  may  increase  or  diminish 
the  amount  of  compensation,  and  if  the  proceedings  have 
been  irregular,  it  may  set  them  aeide,  and  order  new  pro- 
ceedings arid  appraisment,  and  it  may  make  such  orders 
in  reference  to  the  proceedings  of  the  commissioners,  and 
for  notices  to  the  parties  as  the  nature  of  the  case  may 
require. 

Under  these  provisions,  the  company  procured  three  com- 
missioners to  be  appointed  to  appraise  the  damages  sustained 
by  the  defendant.  Wood,  by  reason  of  the  taking  of  a  part 
of  his  lands  for  the  purpose  of  laying  therein  its  pipes,  to 
conduct  water  from  the  Keservoir  of  the  company  to  the 
city. 

The  commissioners  after  hearing  the  parties,  assessed 
defendant's  damages  at  the  sum  of  $900. 

From  this  appraisal,  the  company  appealed  to  this  court^ 
and  OQ  the  hearing  at  the  special  term,  additional  evidence 
was  given  upon  the  question  of  damages,  and  the  court 
reduced  them  to  $250,  and  confirmed  the  appraisal  for  that 
sum. 

From  that  order,  the  defendant,  Wood  appeals. 

The  counsel  for  the  company,  concedes  that  the  provisions 
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of  the  charter  authorizing  the  court  to  increase  or  reduce 
the  amount  of  damages  reported  by  the  commissioners^  is 
unconstitutional  and  void. 

The  conststution  provides^  art.  1^  ^  7,  that  wBen  private 
property  shall  be  taken  for  any  public  use,  the  compensa* 
tion  therefor,  when  not  made  by  the  state,  shall  be  ascer* 
tained  by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record,  as  shall  be  prescribed  by 
law. 

It  does  not  require  argument  to  demonstrate  the  proposi- 
tion, that  when  the  constitution  requires  damages  to  be 
assessed  either  by  a  jury  ot  twelve  men,  or  by  three  com 
missionersy  that  it  cannot  be  done  by  one,  nor  by  three  or 
more  judges  of  this  or  any  other  court. 

The  legislature  is  entrusted  with  the  discretion,  to  provide 
for  appraisement  by  a  jury,  or  by  three  commissioners^  and 
it  cnn  provide  for  no  other  mode  of  assessment. 

It  was  competent  to  provide  for  an  appeal  to  the  court, 
in  order  to  protect  the  parties  against  an  unjust  appraisal, 
and  upon  that  appeal,  the  court  could  confirm  or  set  aside 
the  assessment,  and  correct  irregularities  committed,  by  the 
commissioners  or  parties,  in  the  course  of  the  proceedings. 
And  this  was  the  extent  of  the  power  possessed  by  the  court. 

It  is  unnecessary  to  enter  into  an  examination  of  the 
evidence.  It  is  manifest  that  the  damages  are  very  large  in 
lieu  of  the  quantity  of  land  taken,  and  of  the  use  to  which 
it  is  to  be  put.  The  court  should  have  set  aside  the  ap- 
praisal, and  appointed  new  commissioners. 

This  court  has  the  power,  and  it  is  its  duty  to  make  such 
an  order  as  the  special  term  should  have  made. 

The  order  of  the  special  term  is  therefore,  vacated,  and  it 
is  ordered  that  the  appraisal  of  the  damages  by  the  com* 
missioners  be,  and  the  same  are,  hereby  set  aside,  and  tho 
proceedings  are  remitted  to  the  special  term,  for  the  ap- 
pointment of  new  commssioners.  $10  costs  of  the  appeal 
allowed  to  appellant. 
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SUPREME  COURT. 

Leokasd  B.  Lindslet  and  Isaac  B.  Cottrell  agt.  The 

European  Petroleum  Compant. 


Wh«M  an  aniweradmiM  the  making  and  delivery  of  a  promisBory  note  and  sets* op 
an  affirmative  defense,  the  affirmative  is  with  the  defendant  who  is  entitled  to 
open  and  dose  the  case,  and  the  refusal  of  the  coart  to  allow  him  so  to  do,  if 
error,  for  which  Judgment  will  be  reversed  and  a  new  trial  ordered. 


First  District^  Oeneral  Term,  January^  1871. 

Before  iNaRAHAM,  P.  J.y  Barnard  and  Brady,  J  J. 

This  was  an  action  brought  to  recover  the  amount  of 
thirteen  promissory  notes,  made  by  the  European  Petroleum 
Company  to  the  order  of  L.  E.  Lahens  and  indorsed  by  said 
Lahens  to  the  plaintiffs. 

The  answer  of  the  defendants  was  as  follows:  *^The 
defendants  came  into  court  and  answering  the  complaint  of 
plaintifis,  admit  the  making,  indorsement;  transfer  and  deliv- 
ery of  the  said  notes,  and  deny  the  other  allegations  therein! 
contained/'  and  thisn  proceeded  to  set  forth  an  affirmative 
defense. 

Upon  the  trial  before  a  referee,  the  defendants'  counsel 
proposed  to  open  the  case,  and  insisted  on  his  right  so  to 
do,  on  the  ground  that  the  burden  of  the  proof  was  on  the 
defendants,  and  that  the  affirmative  was  with  them.  The 
plaintiffs'  counsel  objected  and  claimed  that  he  was  entitled 
to  open  and  close  the  case. 

The  referee  decided  that  the  plaintiff  was  entitled  to  open 
and  close  the  case,  to  which  decision  defendants'  counsel 
excepted.      The  counsel  for  plaintiffs,   thereupon  opened 
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I  ' 

the  case,  produced  the  promissory  notes  mentioned  in  the 
complaint  and  rested.  The  referee  having  decided  in  favor 
of  plaintififs,  the  defendants  appealed  to  the  general  term 
upon  the  foregoing  and  other  exceptions. 

ft 

Fhederic  R.  Coudert,  covkusd  for  appellant^ 

Argued  as  follows  on  the  point  above  suggested. 
The  referee  erred  in  his  ruling  to  the  effect,  that  the  plain- 
tifis  were  entitled  to  open  and  close. 

I.  The  defendants  specifically  admitted  all  the  facts  in  the 
complaint  contained,  that  were  necessary  to  the  recovery  of 
plaintifisy  viz. :  ^^Themaking,  indorsement,  transfer,  delivery 
•andnon-payment*'  of  the  notes  in  suit.  The  subsequent  denial 
was  manifestly  intended  to  dispute  the  lawfulness  of  the 
claim  and  nothing  more.  If  the  affirmative  defense  in  the 
itnswer  was  established  on  the  trial,  then  the  plaintiffs  were 
not  the  lawful  owners  of  the  notes  in  suit,  and  the  defend- 
ants were  not  justly  indebted  on  the  notes.  If  no  affirma- 
tive defense  was  proven,  then  the  plaintiffs  were  entitled  to 
judgment  without  any  proof  whatever. 

II.  It  being  clear  that  the  affirmative  was  with  the  defend- 
ants, we  submit  that  the  error  of  the  learned  referee  in  deny- 
ing them  their  right  to  open  and  close,  is  a  subject  of  review 
by  the  appellate  court,  and  that  the  defendants  on  this 
ground  alone,  are  entitled  to  a  new  trial.  {Huntington  agt. 
Conketfi  approved  in  31  N.  F.,  614;  33  Barb.j  218 ;  citing 
Davis  agt.  Mason^  4  Pecky  158 ;  Brooks  agt.  Barrett^  7  Peck, 
98 ;  8  Metcalfj  64;  7  Cush.,  563;  Eolum  agt.  Hanson^  II 
Cush.y  4A: ;  Hoxie  agt.  Crreenj  37  Hoto.y  97.) 

III.  Nor  is  it  for  the  defendant  to  show  that  the  error  of 
the  referee  prejudiced  him.  It  is  for  the  plaintiff  to  prove 
ithe  negative  of  that  proposition.  {Oreene  agt.  Whiter  87  If. 
X,  384.) 

Qeorqe  C.  Genet,  attorney^  and 
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James  C.  Carter,  counsel  far  respondent^ 

Argued  that  the  denial  of  **aU  other  aUegoHons^*  was 
sufficient  to  entitle  plaintiffs  to  the  affirmativei  and  more- 
over,  that  it  was  a  question  within  the  discretion  of  the  ref* 
eree^  and  his  ruling  thereon  would  not  be  reviewed. 

After  argument,  the  court  declined  to  look  into  the  other 
exceptions  in  the  case,  and  held  that  the  referee  erred  in 
not  allowing  defendants  to  open  and  close  the  case^  and 
reversed  the  judgment  accordingly. 
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N.  Y.  SUPERIOR  COURT. 

Joseph  F«  Martin,  plaintiff  and  respondent^  agt.  Wiluak 
A.  Fabnsworth,  defendant  and  appellant. 

In  November,  1862,  the  defendant's  bark,  Antietam,  being  ashore  near  the  Delaware- 
Breakwater  he  sent  a  telegram  to  his  agents  in  New  York,  as  follows :  *''  Lewes^. 
Del,  Nov.  13, 1862.    To  Metcalf  and  Duncan :  Send  me  small  tug-boat,  steam* 
pnmp,  engineer,  my  diving  apparatus  and  diver,  or  telegraph  £ben  Eaton,  90 
Bolton  Street,  South  Boston,  to  come.    Make   the  best  trade  yon  can.    W.  A. 
Fjlrnsworth,"  which  was  received  same  day. 

Messrs.  Metcalf  &  Duncan  chartered  the  plaintiff's  tng-boat,  May  Queen,  to  go' 
down  to  the  Delaware  Breakwater  upon  that  service.  The  terms  of  the  charter 
were  all  agreed  upon,  except  that  the  plaintift'  required  a  coast  pilot  to  go  with 
him  on  his  tug-boat.  Messrs.  M,  &  D.  asked  plaintiff  what  a  coast  pilot  would 
cost ;  he  anf  wered  that  he  did  not  know,  that  he  would  get  one  as  cheap  as  ho 
could.  Afterwards  he  selected  a  coast  pilot,  and  introduced  him  to  Messrs.  M.  & 
D.,  who  inquired  of  the  plaintiff  if  he  was  satisfied  with  him,  to  which  plaintiff 
replied  that  he  was  perfectly ;  and  Messrs.  M.  6l  D.  thereupon  agreed  o  pay  the- 
amount  of  the  pilot's  wages — $5  per  day. 

The  May  Queen  sailed  from  New  York  in  the  afternoon  of  Nov.  14,  1862.  After 
having  run  into  and  remained  in  Absecom  Harbor  (80  miles  from  New  York),  on. 
account  of  stress  of  weather,  they  oontinued  the  voyage  on  the  afternoon  of  Nov. 
17.  When  night  came  on,  the  weather  had  thickened  and  rain  had  commenced. 
The  (coast)  pilot  was  at  the  helm.  The  captain,  mate,  engineer  and  men  had 
gone  below  to  supper,  leaving  the  pilot  the  only  person  on  deck — there  being  no 
lookout.  The  pilot  saw,  on  the  starboard  bow  of  his  vessel,  a  single  light.  He  took 
his  glass  and  examined  her.  She  was  under  sail,  and  showed  but  one  light,  and 
did  not  whistle,  and  the  pilot  concluded  that  she  was  a  sailing  vessel,  as  he  had  a. 
right  to,  for  vessels  under  steam  should  show  more  than  one  light,  and  are  bound 
to  whistle  when  approaching.  He  accordingly  put  the  helm  of  the  May  Queen 
to  starboard  to  turn  her  away  from  the  approaching  vessel.  She,  however,  proved 
to  be  the  United  States  steam  gun-boat  Wamsutta;  which,  seeing  the  May  Queen 
ahead,  put  her  own  helm  to  port.  A  collision  occurred,  by  which  the  May  Queen 
was  lost. 

Seld  by  the  general  term,  that  the  court  below  should  have  concluded  from  the 
testimony  given  that  plaintiff  was  mistaken  or  forgetful  of  the  specific  terms  of 
the  contract  about  the  pilot,  and  that  in  truth  and  fact,  Duncan,  acting  as  the- 
agent  of  defendant,  only  agreed  to  pay  the  expetue  or  hire  of  the  pilot  for  the  voy* 
age,  and  upon  such  a  conclusion  the  court  should  have  dismissed  the  complaint 
upon  motion,  and  the  refusal  so  to  do  was  error. 

But  assuming  that  the  court  and  jury  were  ci>rrect  in  their  conclusion  that  defend- 
ant did  contract  with  the  plaintiff  *'  to  Atmith  a  coast  pilot  for  the  voyage^*^  and. 
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thereby  incorred  all  the  liabilities  that  woald  enaoe  from  the  use  of  those  words. 
yet  as  a  conclusion  of  law,  such  a  couciact  did  oot  make  him  responsible  for  the 
<care  and  management  and  safe  navigation  of  the  vessel  on  the  said  voyage,  bat 
that  the  said  pilot  was  received  and  placed  upon  said  vessel,  simply  as  ApUot  at 
«ea,  to  advise  and  direct  the  coarse  of  the  vessel  to  her  place  of  destination,  sub- 
ject to,  and  under  the  general  authority  and  command  of  her  nMuter,  who  was 
the  superior  officer  of  such  pilot  during  the  whole  voyage,  and  upon  whom  (the 
master)  devolved  the  responsibility  of  the  general  care  and  management  of  such 
vessel  during  her  voyage. 

The  court  below  erred  in  its  ruling,  when  it  admitted  testimony,  objected  to  by 
defendant,  of  a  usage  or  custom  in  regard  to  cocut  piloU  having  absolute  and 
supreme  control  and  management  of  a  vessel  on  a  voyage  like  this,  as  the  superior 
of  the  master  of  said  vessel. 

Such  control  and  management  and  the  government  and  discipline  of  a  vessel  like 
this,  engaged  on  such  a  voyage,  should  be  determined  as  a  question  of  law,  and 
cannot  be  considered  as  a  question  of  fact  based  upon  custom  or  usage.  This 
power  and  authority  is  clearly  and  unquestionably  conferred  upon  and  intrusted 
to  the  matter  of  tite  vessel  by  the  common,  civil  and  maritime  law,  and  he  (the 
master)  must  be  held  responsible  for  its  non-use,  or  abuse,  and  be  cannot  evade 
that  responsibility,  nor  shift  the  same  from  himself  upon  other  persons  by  virtue 
of  any  custom  or  usaj^e  to  the  contrary. 

Heard  at  tJie  October  General  Term,  1870. 

Before  Monell  and  Spencer,  J  J. 

Case  tried  before  Judge  McCunn. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a 
jury,  in  favor  of  plaintiff,  tor  $7,598  01,  in  December,  1869- 

In  November,  1862,  the  defendant's  bark  Antietam  being 
ashore  near  the  Delaware  Breakwater,  he  sent  the  follow- 
ing telegram  to  his  agents  in  New  York : 

"  Dated  Lewes,  Bel.^ 
''13,  1602. 

^' Beceived  New  Yorhj  Nov.  13,  1862. 
^^  To  Metcalf  &  Duncan  : 

'*  Send  me  small  tug-boat,  steam-pump,  engineer,  my 
•diving  apparatus  and  diver,  or  telegraph  Eben  Eaton,  90 
Bolton  St.,  South  Boston,  to  come.  Make  the  best  trade 
you  can.  "  Wv  A.  Farnsworth.^' 

Messrs,  Metcalf  &  Duncan  chartered  the  plaintiff^s  tug- 
boat May  Queen,  or  Cinderella,  to  go  down  to  the  Delaware 
Breakwater  upon  that  service.  In  regard  to  the  terms  of 
this  contract  the  evidence  was  as  follows : 

On  the  part  of  the  plaintiff,  the  plaintiff  testified  :  On  the 
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13th  of  November,  1862,  Metcalf  &  Duncan  sent  for  me,  and 
I  went  to  their  office  (in  New  York);  they  said  they  had 
received  a  telegraphic  dispatch  from  Lewes  to  send  down  a 
small  tug-boat  to  the  Antietam  ;  I  agreed  with  them  to  go 
down  to  the  Antietam.  They  were  to  pay  for  the  coal  on 
board  at  the  rate  of  $5  50  per  ton.  I  told  them  they  must 
furnish  me  a  pilot.  They  said  they  did  not  know  where 
there  was  a  pilot  at  that  particular  time ;  they  asked  me  to 
find  one  for  them.  I  found  Mr.  Cutler,  and  took  him  in  to 
Metcalf  &  Duncan  the  next  morning,  and  they  made  a  bar* 
gain  with  him  to  navigate  the  boat  for  $5  a  day,  and  he  was 
to  make  himself  generally  useful  in  endeavoring  to  save  the 
Antietam  in  the  interest  of  her  owners  when  he  got  down 
there.  The  business  of  the  May  Queen  was  towing  in  and 
about  the  harbor  of  New  York  and  to  and  from  sea ;  she 
bad  no  pilot  of  her  own,  and  the  people  on  board  were  not 
acquainted  with  the  navigation  along  the  coast  down  to  the 
Delaware ;  it  would  not  have  been  safe  to  have  sent  her 
without  a  coast  pilot ;  I  would  not  have  sent  her  without 
one.  When  she  went  upon  this  voyage  she  had  her  usual 
crew  on  board,  a  competent  master ^  a  competent  first  officer ^ 
a  competent  engineery  and  a  competent  creWj  and  she  was  well 
equipped  in  every  respect  j  I  found  Mr.  Cutler  (the  pilot)  at 
the  Hell  Gate  pilot  office ;  I  went  there  for  him ;  I  had 
known  Mr.  Cutler  as  a  coast  pilot  before  I  took  him  up  to 
Duncan  &  Metcalf,  and  introduced  him,  saying,  ^'  This  is 
Mr.  Cutler,  a  coast  pilot;''  I  then  told  them  to  make  their 
own  arrangements,  that  I  had  nothing  more  to  do  with  it ; 
William  H.  Martin,  a  son  of  mine,  was  master  of  the  boat; 
he  was  about  twenty-three  years  of  age.' 

On  the  part  of  the  defense,  Samuel  Duncan,  of  the  firm 
of  Metcalf  &  Duncan,  ship  agents,  &c,f  testified  : 

I  negotiated  a  charter  of  this  vessel  in  question  in  pursu- 
ance of  that  telegram  ;  that  was  my  authority,  and  the  only 
authority  I  had ;  I  received  the  dispatch  late  in  the  after- 
noon of  the  13th  and  looked  around  for  a  boat,  and  left 
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word  at  Martin's  office  for  him  to  come  down  to  our  office. 
He  came  down  in  the  afternoon  and  said  be  had  this  boat, 
and  would  charter  her  for  $6  00  per  hour,  if  we  would 
furnish  a  pilot  and  coal ;  I  told  him  that  was  rather  high, 
and  that  we  would  look  around,  and  be  might  come  in 
again  ;  finally  be  came  in  again,  and  we  told  him  we  could 
give  him  $4  50  an  hour,  and  pay  for  his  pilot  and  coaU  I 
asked  him  what  a  pilot  would  cost,  and  he  said  he  did  not 
knowt  that  be  would  get  one  as  cheap  as  he  possibly  could. 
Afterwards  he  brought  in  Captain  Cutler  and  introduced 
him  to  me,  and  said  he  was  a  good  pilot  and  would  go  for 
$6  a  day.  I  asked  him  if  he  was  satisfied  with  the  pilot, 
and  he  said  he  was  perfectly  satisfied*  I  told  him  that  I 
knew  notbing^about  the  pilots  along  the  coast,  and  that  he 
might  look  out  for.  his  own  pilot.  Subsequently  the  wit- 
fiess  was  interrogated  by  plaintiff's  counsel  in  regard  to  a 
letter  he  wrote  to  the  defendant  on  the  14tb  of  Novem* 
ber,  1862,  in  regard  to  the  matter,  of  which  the  following 
is  au  extract : 

^'New  Torky  Nov.  14,  1862. 
^*  W.  A.  Farnsworth,  Esq.,  Lewes  Del. 

^'Dear  Sir: — We  received  a  dispatch  from  you  late 
yesterday  evening,  saying,  *  send  me  small  tow-boat,  steam 
(>ump,  engineer,  new  diving  apparatus  and  diver,  or  telegraph 
Eben  Eaton  at  Boston  to  come ;  make  best  trade  you  can*' 

*'  Immediately  after  receiving  the  dispatch  we  commenced 
to  look  around  for  a  tug-boat  and  found  that  the  smallest 
boats  would  not  go  outside,  and  that  the  best  we  could  do 
was  to  charter  the  steamer  May  Queen  at  the  rate  of  $4  60 
per  hour,  coal  to  be  furnished  by  us,  coal  sufficient  for  the 
passage  down  will  put  on  board  here  at  $6  50  per  ton,  and 
whatever  the  steamer  may  require  afterwards  you  can  proba- 
bly furnish  from  there. 

*^  We  are  also  obliged  to  furnish  a  pilot  at  $6  per  day,  he 
agreeing  to  work  and  render  you  all  the  assistance  he  can  io 
getting  off  the  bark." 
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Q.  Was  it  true  on  the  14th  of  November^  when  you  wrote 
that  letter,  you  were  to  furnish  a  pilot  at  S5  a  day  f 

A.  Tes,  I  suppose  it  was. 

By  defendant's  counsel : 

Q.  What  do  you  mean  in  that  letter  when  you  say  ^^  we 
are  also  obliged  to  furnish  a  pilot*'  T 

A.  I  me^int  we  would  have  to  pay  $5  a  day  for  a  pilot^  in 
addition  to  the  $4  50  an  hour^  that  is  what  I  meant,  and 
nothing  more  or  less. 

Abner  Cutler  (the  pilot  in  question)  testified,  on  the  part 
of  the  defendant,  in  regard  to  the  employment  of  himself  as 
pilot  on  this  occasion : 

Mr.  Martin  came  to  the  Hell  Gate  pilot  office,  and  asked 
if  there  were  any  coast  pilots ;  the  gentleman  keeping  the 
place  pointed  me  out ;  Martin  asked  if  I  was  a  coast  pilot. 
I  said,  yes ;  he  snid  he  had  a  boat  going  south,  and  wanted 
to  know  what  I  would  charge  to  go  to  the  Breakwater ;  I 
said  $G  a  day.  He  said  that  would  do,  that  that  was  the 
-sum  to  which  he  was  limited  to  pay ;  he  invited  me  to  go 
into  Duncan's  office,  as  they  paid  the  price  of  the  coast  pUot, 
He  introduced  me  as  the  man  he  had  selected  to  go  and  pilot 
the  boat  down.  Mr.  Duncan  asked  me  if  I  was  a  coast  pilot, 
a  competent  pilot,  or  acquainted  down  there ;  I  told  him  I 
was.  He  asked  me  what  wages  I  charged ;  I  told  him  $5. 
Mr.  Martin  said,  '*  I  believe  that  is  what  we  agreed  upon." 
Mr.  Duncan  asked  Mr.  Martin  if  he  was  satisfied  with  me,  ' 
and  be  said  he  was.  We  started,  I  think,  the  14th  Novem* 
i>er,  on  a  Friday,  in  the  afternoon. 

Gtoorge  Gregory,  a  witness  on  the  part  of  the  plaintiff, 
^testified  as  follows : 

I  know  Farnsworth,  and  have  seen  Mr.  Martin,  the  plain- 
tiff. I  was  present  at  Mr.  Duncan's  office  at  the  time  of  a 
{negotiation  for  the  steam-tug  May  Queen,  in  November, 
i862*  I  beard  Mr.  Martin  and  Mr.  Duncan  trying  to  make 
41  bargain  for  the  charter  of  the  steamboat ;  I  forget  the 
tboat's  name;  Mr.  Martin  asked  six  dollars  an  hour  for  his 
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boat;  they  did  not  agree  on  that;  Mr.  Duncan  offered  him 
four  dollars  and  a  half  an  hour  for  the  boat,  which  Mr. 
Martin  accepted  ;  then  Mr.  Martin  wanted  Mr.  Duncan  to 
furnish  him  with  a  coast  pilot,  which  Mr.  Duncan  refused 
to  do ;  Mr.  Duncan  proposed  to  pay  the  hire  of  the  pilot 
and  let  Mr.  Martin  furnish  his  own  pilot ;  Mr.  Martin  went 
out,  and  was  gone  I  suppose  half  an  hour,  and  came  back 
with  a  man  and  introduced  him  as  Captain  Cutler;  Mr. 
Duncan  asked  one  of  them  if  he  was  a  good  pilot  on  the  coast; 
Mr.  Martin  said  he  was  satisfied  with  him. 

The  following  statement  of  facts  in  regard  to  the  voyage 
and  the  loss  of  the  said  steam-tug  appeared  from  the  evi- 
dence on  the  trial;  and  is  collated  from  the  testicfaony  of  all 
the  witnesses : 

The  vessel  sailed  f  rom  New  York  harbor  in  the  after* 
noon  or  evening  of  Friday,  the  14th  of  November,  1862^ 
bound  for  Delaware  Breakwater,  distant  about  one  hundred 
and  twenty  miles.  She  was  manned  by  a  cuptuin  or  master, 
first  officer  or  mate,  engineer,  fii-eman,  pilot,  and  three 
other  mariners.  The  pilot  was  the  same  one.  heretofore 
referred  to  as  the  coast  pilot  engaged  for  the  voyage.  He 
had  been  acting  as  coast  pilot  for  four  years,  and  had  been 
a  sailor  since  his  youth,  a  period  of  about  thirty-four  years, 
during  which  time  he  had  been  mate  of  a  brig  and  a  ship 
and  master  of  a  brig,  and  knew  the  courses,  and  route  of  the 
proposed  voyage,  and  the  coast  along  which  the  vessel  would 
pass.  That  night  or  early  next  morning,  there  was  a  fresh 
breeze  blowing  that  raised  considerable  sea,  and  the  master 
thought  the  weather  too  rough  to  run  the  vessel,  or  that  she 
was  not  sufficiently  strong  to  run  in  such  weather,  and  that 
it  would  endanger  her  to  stay  out,  and  he  ordered  the  pilot 
to  make  a  harbor.  The  pilot  thought  the  boat  should  stay 
out,  and  go  on  her  voyage,  and  that  she  could  stay  out  with 
safety ;  that  there  was  no  danger  from  the  wind  or  sea,  and 
she  could  go  on  to  the  Breakwater,  then  distant  about  fifty 
miles,  which  with  the  speed  she  was  then  making  she  would 
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reach  in  eight  or  nine  hours ;  but  agreeably  to  the  master's 
order  or  request,  the  pilot  went  into  Absecom  harbor^  eighty 
miles  from  New  York,  and  reached  anchorage  therein  at 
half-past  ten  o'clock,  Saturday  forenoon,  November  16, 
1868,  where  they  remained  until  about  two  o'clock  Monday 
afternoon,  November  17,  when  they  continued  the  voyage. 
When  night  came  they  were  in  sight  of  Cape  May  light^ 
west-south-west  from  the  vessel.  The  weather  had  thick- 
ened and  rain  had  commenced.  The  pilot  was  at  the  helm. 
The  captain,  mate,  and  engineer  had  gone  below  to  supper, 
leaving  the  pilot*  the  only  person  on  deck,  there  being  no 
lookout.  The  pilot  saw  on  the  starboard  bow  of  his  vessel 
a  single  light.  He  took  his  glass  and  examined  her.  She 
was  under  sail  and  showed  but  one  light  and  did  not  whistle, 
and  the  pilot  concluded  that  she  was  a  sailing  vessel,  as  he  bad 
the  right  to,  for  vessels  under  steam  should  show  more  than 
one  light,  and  are  bound  to  whistle  when  approaching.  He 
accordingly  put  the  helm  of  the  May  Queen  to  starboard  to 
turn  her  away  fron  the  approaching  vessel.  She,  how- 
ever, proved  to  be  the  United  States  steam  gunboat  Wam- 
sutta,  which,  seeing  the  May  Queen  ahead,  put  her  own 
helm  to  port.  A  collision  occurred  between  the  two  vessels, 
by  which  the  May  Queen  was  lost. 

The  captain  and  mate  of  the  Wamsutta,  testified  that  the 
lights  of  the  tug  were  seen  by  them  at  the  distance  of  an 
eighth  of  a  mile,  and  supposing  the  tug  was  heading  towards 
them  they  kept  off  to  the  eastward,  and  the  tug  seemed  to 
do  so  likewise.  There  was  no  sounding  of  the  steam-whistle 
by  the  Wamsutta. 

The  collision  seems  to  have  occurred  from  the  mistake 
of  the  pilot  of  the  steam-tug,  mistaking  the  Wamsutta  for 
a  sailing  vessel  coming  in  ^an  opposite  direction  ;  and  being 
off  his  starboard  bow,  he  kept  the  tug  to  the  eastward  to 
avoid  crossing  the  bow  of  the  supposed  sailing  vessel.  The 
people  on  the  Wamsutta,  knowing  the  tug  to  be  a  steamer, 
kept  off  to  the  eastward,  but  sounding  no  whistle. 
Vol.  XTjL  5 
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The  court  (after  objection  hj  defendant)  allowed  plaintiff 
to  prove  by  witnesses  a  custom  or  usage  in  respect  to  the 
relation  between  a  coast  pilot  and  the  master  of  a  veijtt^l  on 
board  of  a  vessel  at  sea,  their  respective  authority  in  cpin- 
mand  over  each  other,  and  upon  which  rested  the  absolute 
charge  and  control  of  the  vessel.  To  this  ruling  defendant 
excepted,  the  witnesses  intrpduced  by  the  plaintiF  testifying 
substantially  that  a  coast  pilot  toQkabjSQlute  charge  and  had 
absolute  control  of  a  vessel,  her  watch  and  crew,  and  the 
discipline  of  the  same,  her  light?,  and  her  officers  including 
^^  jiaaster,  and  that  the  latter  w.a^  subordinate  to  the. 
piloti  who  was  supreme  in  command,  and  that  the  latf^er 
was  not  bound  to  obey  any  order  or  command  of  th^. 
majster.  This  testimoney  was  contested  by  ^ther  witn^s^e^. 
^i^e  testimony  of  the  latter  tended  to  establish  that  tl^e 
9Qiy  duties  of  a  coast  pilot  on  board  a  vessel  was  to  dir^ipt 
as  to  the  course  of  navigation  ot  the  vessel  along  the  co^t, 
^d  to  take  the  vessel  in  and  out  of  ports  and  harbors  as 
directed  by  the  master,  who  was  supreme  in  command  and 
had  absolute  charge  and  control  of  the  vessel  and  crew,  in- 
cluding the  pilot  and  upon  whom  (the  master)  devolved  all 
the  responsibility  of  the  care  and  government  of  the  vessel, 
and  the  control  and  discipline  of  his  officers  and  mariners, 
on  board  of  the  same. 

There  was  testimony  uncontradicted  in  regard  to  the 
incompetency  and  inexperience  of  Martin,  the  master  of  the 
tug,  as  a  master  of  a  vessel  at  sea,  and  also  that  there  was 
no  regular  watch  kept  on  board  or  on  deck,  and  that  there 
was  no  lookout  on  deck  at  the  time  of  the  accident  or  for 
some  time  previous. 

At  the  close  of  the  testimony  in  the  case,  the  defendant 
moved  to  dismiss  the  complaint  on  the  following  grounds : 

First.  The  pilot  was  plaintiff's  agent  There  is  no  law 
requiring  plaintiff  to  take  a  pilot  on  board.  He  selected 
the  pilot.  The  pilot  was  doing  bis  work.  Metcalf  &  Dun- 
can had  no  power  to  employ  and  put  a  pilot  on  board  th^ 
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«hipy  or  la  any  maoner  to  bind  the  defendant  for  the  safe 
navigation  of  the  ship. 

Second.  The  negligence  of  the  master  and  crew  contrib- 
uted to  the  injury.  Neither  the  captain  nor  mate  had  been 
•on  vatcb  within  twenty-five  minutes  previous  to  the 
accident. 

There  i^  no  proof  thdt  there  ^vas  a  proper  lookout  posted^ 
jand  that  he  was  attending  to  his  duty  at  the  time  of  ^d 
just  previous  to  the  collision,  and  the  person  who  should 
baye  been  on  the  Ipokoiit  was  in  court,  and  was  not  called 
•by  il^e  p}aiutj&.  Thj^f^  |s  no  evidence  that  the  collision 
v^^  the  result  of  the  negligence  of  th^  pilot.  That  the  evi« 
•deuce  shows  tb|^(  tjie  plaintiff  found  the  pilot,  brought  him 
to  Metc^lf  &  DqucM}  and  expressed  bis  satisfaction  ^a  to 
liis  cpmpe^epcy  as  a  pilot,  and  therefore  he  was  not  the 
^igent  of  the  defendant.  Also,  that  the  evidence  shows  that 
-Cutler,  the  pilot,  was  employed  by  both  parties  to  do  an 
.act  in  which  they  were  mutually  interested.  He  was,  there- 
fore, the  agent  of  both  parties,  and  being  the  agpnt  of  both 
parties,  neither  can  recover  against  the  other  for  any  act  of 
his  or  any  negligence. 

This  motion  was  denied  and  defendant  excepted. 

The  plaintiff  claimed  to  recover,  in  this  action,  the  value 
of  the  lost  steam-tug  from  the  defendant,  assuming  that, 
under  the  contract,  the  defendant  became  liable  for  the  safe 
navigation  and  management  of  the  tug  under  said  pilot,  and 
that  the  same  was  lost  through  the  carelessness,  unskilful- 
^ess  and  negligence  of  said  pilot  upon  said  voyage. 

Defendant  denies  his  liability,  and  claiming  the  loss  to 
have  occurred  through  the  fault  of  the  plaintiff  and  his  agents 
and  servants,  demands  judgment  for  the  value  of  the  prop- 
erty on  board  belonging  to  defendant,  which  was  also  lopt. 

The  jury  found  a  verdict  for  the  sum  of  $5,609  60  in 
favor  of  plaintiff,  upon  which  judgment  was  entered,  and 
from  which  judgment  the  defendant  appeals. 
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Benedict,  Burr  &  Benedict,  for  appellants, 
Martin*  &  Smith,  for  respondents. 

Spencer,  J. — There  was  much  testimony  of  a  conflicting 
character  before  the  court  and  jury  on  the  trial  of  this 
action ;  but  in  the  view  I  take  of  the  case,  and  the  princi- 
ples upon  which  it  should  have  been  decided,  much  of  this 
testimony  was  irrelevant,  and  immaterial  to  the  issues. 
With  due  respect  for  the  learned  judge  and  counsel  before 
and  by  whom  this  case  was  tried,  I  think  that  the  principles 
and  precedents  that  should  govern  maritime  contracts,  tike 
a  charter  of  a  vessel,  or  the  relations  existing  between  and 
which  control  the  action,  service  and  liability  of  a  master 
and  mariners  upon  a  vessel  at  sea,  were  overlooked. 

The  questions  considered  by  the  court  below  appear  to 
have  been  as  follows : 

First  Did  the  telegram  authorize  Messrs.  Metcalf  &  Dun* 
can  to  charter  this  tug  for  the  service,  and  to  contract  to 
furnish  a  |iilot  for  her  navigation  on  the  proposed  voyage  T 

Second.  And  if  the  authority  was  sufficient,  and  the  agree- 
ment  was  to  furnish  a2>ilot  (instead  of  paying  for  the  service 
ofapihty  as  contended  by  defendant),  did  the  contract  have 
the  eiSTect  of  placing  the  tug  in  the  possession  and  under  the 
control  and  management  of  the  defendant  to  that  degree, 
that  he  became  liable  fur  the  care  and  management  and  the 
safe  navigation  of  the  vessel  in  her  contemplated  voyage,, 
and  for  any  negligence,  lack  of  skill,  or  diligence  on  the  part 
of  the  pilot  so  furnished,  or  on  the  part  of  the  master  and 
crew  of  the  vessel  during  said  voyage  f 

Third.  Was  the  vessel  lost  by  or  through  the  want  of 
skill  or  the  negligence  of  the  pilot  in  the  performance  of  his 
duties  as  such,  or  of  the  master  and  crew,  while  acting  under 
bis  management  and  control  during  the  voyage  T 

Fourth.  These  questions  being  decided  in  the  affirmative, 
what  was  the  amount  of  plaintiff's  damages  in  the  premises? 

I  think  the  telegram  was  sufficient  to  authorize  Metcalf 
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4s  Duncan  to  do  in  the  premises  all  that  plaintiff  claims  they 
did  do^  and  that  their  action  bound  the  defendant.  I  think 
the  words  '^  send  me  small  tug-boat  *'  were  most  full  and 
•comprehensive,  as  authority  to  provide  the  same  in  any 
inanner  and  upon  the  best  terms  possible,  and  their  contracts 
in  the  premises  (whatever  the  same  were)  for  tug-boat, 
«team-pump,  engineer  and  diver  lor  this  service  w^re  bind- 
iug  upon  their  principal. 

I  think  the  weight  of  evidence,  however  preponderatei 
in  favor  of  the  version  of  the  contract  as  claimed  by  the 
defendant.  The  plaintiff  is  the  only  witness  whose  testi* 
mony  tends  to  establish  that  the  contract  was  tojumish  a 
pihty  and  his  great  interest  in  the  result  of  the  action  raises 
a  presumption  against  the  absolute  accuracy  of  his  memory 
in  regard  to  the  speciSc  words  that  were  saiti  or  were  used 
4>y  Metcalf  &  Duncan  in  making  the  contf'act,  especially 
when  contradicted  by  the  positive  testimony  of  Mr.  Dun« 
'can,  who  made  the  contract,  and  the  witness  G^rge  G-reg- 
<ory,  who  was  present  at  the  time  the  contract  was  made ; 
and  the  testimony  of  these  two  is  supported  by  that  of  the 
pilot,  Cutler,  in  regard  to  what  took  place  and  was  said 
"when  he  (Cutler)  was  introduced  to  Duncan. 

I  think  the  court  should  have  concluded  from  this  testi* 
tnony  that  plaintiff  was  mistaken  or  forgetful  of  the  specific 
i;erms  of  the  contract  about  the  pilot,  and  that  in  truth  and 
fact  Duncan,  acting  as  the  agent  of  defendant,  only  agreed 
4o  pay  the  expense  or  hire  of  the  pilot  for  the  voyage,  and  upon 
such  a  conclusion  the  court  should  have  dismissed  the  com- 
plaint upon  motion,  and  the  refusal  so  to  do,  was  error.  I 
think,  also,  that  upon  the  charge  and  submission  of  the  case  to 
the  jury,  the  jury  should  have  found  a  verdict  for  the  defend- 
ant. In  finding  for  the  plaintiff  the  jury  not  only  disregarded 
the  charge  of  the  court,  but  also  found  a  verdict  wholly  unsup- 
ported by  the  evidence  that  was  material  in  the  case,  and 
therefore,  the  judgment  sliould  be  reversed.  But  assuming 
that  the  court  and  jury  were  correct  in  their  conclusion  that 
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defendant  did  contract  with  the  plaintiff  ^'^/Mmi^A  a  coast 
pilot  for  the  voyage^^^  and  thereby  incurred  all  the  liabilities 
that  would  ensue  from  the  use  of  those  words,  yet  I  hold  us  a 
conclusion  of  law  that  such  a  cooftract  did  not  make  him* 
responsible  for  the  care  and  management  and  safe  naviga- 
tion of  the  vessel  on  the  said  voyage,  but  that  the  said  pilot 
was  received  and  placed  upon  said  vessel,  simply  as  a  pilo^ 
at  sea,  to  advise  and  direct  the  course  of  the  vessel  to  her 
place  of  destination,  subject  to  and  under  the  general  author* 
ity,  and  command  of  her  master,  who  was  the  superior  offi- 
eer  of  such  pilot  during  the  whole  voyage,  and  upon  whon> 
(the  master)  devolved  the  responsibility  of  the  general  care- 
and  management  of  such  vessel  during  her  voyage.     I  hold 
^  that  this  pilot  was  only  a  mariner  or  a  subordinate  officer^ 
whose  duty  was  to  advise  and  direct  the  master  in  regard 
to  the  course  the  vessel  should  take,  or  in  other  words  the 
navigation  of  the  vessel  from   New  York  to  the  Delaware 
Breakwater.     He  was  an  assistant  for  that  purpose^  sup- 
posed to  know  the  coast  near  to  which  their  course  of  navi- 
gation lay,  and  to  know  the  ports  and   harbors  into  which 
the  vessel  could  be  taken  m  case  of  storm  or  peril  of  any 
kind,  and  to  know  and  be  able  to  advise  and  direct  the  best 
courses  upon  which  to  sail  in  order  to  accomplish  the  voy- 
age in  the  most  safe  and  expeditious  mnnner.     Yet  he  (the 
pilot)  could   give  no    order   or    direction   that   could    be 
enforced,  except  such  as  was  approved  and  executed  by 
Imd  through  the  superior  and    supreme  authority  of  the 
master.     The   extreme  limit  of   the  responsibility  of  the 
defendant  under  this  contract  was,  that  he  should  iurnisb 
a  man    that  was  a  good  coast    pilot,  one  who    possessed 
knowledge   and   experience    in    regard    to   the  coast,  the 
locality  of  the  point  to  be   reached,  and  the  approaches^ 
thereto,  to  that  degree  that  he  was  compet^^nt  to  advise 
the  master,  and,  under    his  authority,  direct,  the    course 
or  navigation  of  such  vessel  upon  such  voyage  along  the 
coastj  and  thus  enable  the  muster  to    auMy  navigute  his 
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vefisel  and  make  a  voyage  ahfig^  and  to  a  point  upon,  a 
coast  with  which  he  and  his  other  officers  and  mariners 
were  unacquainted  t 

There  are  generally  headlands,  islands,  shoats^  currents, 
inlets,  beacotiSy  or  harbor^  (ais  in  this  case,)  to  be  souebt  or 
avoided,  in  such  a  voyage,  and  which  are  among  the  in- 
cidents of  coast  navigation,  and  a  full  knowledge  of  these 
the  coast  pilot  is  presumed  to  possess.  He  is  a  pathfinder 
ior  ihe  vessel  upon  such  a  voyage.  He  points  out  and 
directs  the  best  route  and  course  to  accomplish  the  voy- 
age expeditiously  and  safely  along  tlie  coast  to  the  destined 
port. 

There  is  no  question  in  this  case  as  to  the  competency 
of  Cutler  in  these  respects.  In  fact,  the  evidence  fully 
establishes  that  he  was  a  coast  pilot  of  experience  and 
ability,  and  I  think  the  defendant  furnished  a  coast  pilot 
fully  competent  in  all  respects,  when  he  furnished  Cutler 
as  one. 

There  is  no  evidence  of  any  lack  of  skill,  nor  negligence 
in  the  performance  of  his  duties  as  a  coast  pilot  on  the  part 
of  Cutler,  as  I  view  this  case.  If  ther^  was  negligence, 
laek  of  skill  or  judgment  on  his  part,  of  any  kind,  it  was 
in  the  pertbrmance  of  other  duties  than  those  of  coast  pilots 
namely,  in  those  of  steersman,  lookout,  or  mariner,  which 
he  was  at  the  time  (by  the  consent  and  direction  of  the 
master)  performing  on  said  boat. 

I  also  hold  that  the  court  below  erred  in  its  ruling  when 
it  admitted  testimony,  objected  to  by  defendant,  of  a  usage 
or  custom  in  regard  to  coast  pilots  having  absolute  and 
supreme  control  and  management  of  a  vessel  on  a  voyage 
like  this  as  the  superior  of  the  master  of  said  vessel* 

Such  control  and  management  and  the  government  and 
discipline  of  a  vessel  like  this  engaged  on  such  a  voyage, 
should  be  determined  as  a  question  of  law,  and  cannot 
be  considered  as  a  question  of  fact  based  upon  custom  or 
usage.     This  power  and  authority  is  clearly  and  unques- 
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tionably  conferred  upon  and  intrusted  to  the  master  of  the 
vessel  by  the  common,  ciyil,  and  maritime  law,  and  he  (the 
master)  must  be  held  responsible  for  its  use,  non-use,  or 
abuse,  and  he  cannot  evade  that  responsibility  nor  shift  the 
same  from  himself  upon  other  persons  by  virtue  of  any 
custom  or  usage  to  the  contrary. 

AhbottonShyopingj  at  page  231,  defines  this  law :  ''  By  the 
common  law  the  master  has  authority  over  all  the  mariners 
on  board  theship  in  all  lawful  matters  relating  to  the  naviga- 
tion of  the  ship.  Such  authority  is  absolutely  necessary 
for  the  safety  of  the  ship  and  the  lives  of  all  persons  on 
board.^ 

The  late  Judge  Betts,  who  was  distinguished  for  his 
learning  and  ability  as  a  judge  of  maritime  law,  has  expressed 
himself  in  many  cases  to  the  same  efiect.  In  one  he  uses 
these  words :  ^*  The  master  of  a  vessel  has  complete  authority 
in  everything  relating  to  the  management  and  conduct  of 
his  vessel.^ 

See  also  opinion  of  Judge  Ware,  {Builer  agt.  McLellafiy 
et  al.j  War^s  Bep.f  222) :  ^^  The  captain  has  all  the  authority 
of  command  on  b^ard  the  vessel,  and  the  inferior  officers,  as 
well  as  the  common  seamen,  are  bound  to  obey  his  orders." 

The  admiralty  decisions  favor  only  a  single  division  of 
persons  in  charge  of  a  ship,  viz.,  that  of  *' master  and 
mariners''  or  **  master  and  crew."  ''  In  cases  of  a  lien  upon 
a  ship  for  wages  under  admiralty  law,  the  pilot  as  also  all 
other  officers  under  the  rank  of  master  are  deemed  and 
classed  as  mariners,  and  hold  their  lien  as  such,  which  is 
prohibited  to  the  master.  He  has  no  lien  because  he  is  the 
master,  the  agent  and  representative  of  the  owners,  in  the 
performance  of  all  his  duties  as  master.  In  salvage  and 
prize  cases,  the  pilot  has  been  classed  and  considerd  as  a 
mariner.  In  one  of  the  oldest  treaties  upon  maritime  law, 
a  copy  of  which  is  to  be  found  in  the  appendix  to  2d  vol.^ 
Peter^s  Admiralty  Decisions^  the  power  and  responsibility 
of  a  master  of  a  vessel  are  thus  defined  : 
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A  master  of  a  ship  is  one  who  for  his  knowledge  in 
Davigation  and  for  his  fidelity  and  discretion  hath  the  gov- 
ernment of  the  ship  committed  to  his  care  and  management." 

*'  The  law  looks  upon  him  as  the  officer  who  must  render 
and  give  an  account  for  the  whole  charge^  when  once  com- 
mitted  to  his  care  and  custody^  and  if  misfortunes  happen 
through  negligence,  wilfuUness,  or  ignorance,  of  himself  or 
his  mariners,  he  must  he  respofmble.^' 

*'  The  master  hath  the  supreme  rule  on  shipboard." 

The  duties  of  mariners  are  comprised  in  the  words  ^^Obe- 
dience to  the  lawful  commands  of  the  master." 

^*  The  mariners  are  under  his  correction  and  government, 
und  know  no  other  superior  on  shipboard  hut  himself. ^^ 

The  ^^ Laws  of  Oheron^^^  the  ''Laws  of  Wishuy,^  the  ''Laws 
of  the  Hanse  Towns,^^  the  ^'Marine  Ordinances  of  France^  or 
cf  Louis  XTF.;"  comprise  the  earliest  sea  laws  codified,  and 
are  the  basis  of  the  present  maritime  law  of  this  country, 
as  also  of  all  other  nations. 

They  recognize  the  office  of  pilot  on  board  of  a  vessel  for 
the  voyage,  and  distinguish  ^between  his  duties  and  those  of 
a  harbor  or  river  pilot. 

'^The  local  pilots  were  called  'locmen,'and  were  mar- 
iners hired  at  every  river  or  harbor  to  assist  the  pilot  of  the 
vessel  in  guiding  the  course  of  the  vessel  into  harbor,  or 
through  a  river  or  channel,  so  as  to  avoid  shoals,  rocks,  Ac, 
Ac.  If  a  vessel  was  lost  by  the  false  direction  or  ignorance 
of  the  local  pilot,  he  was  liable  to  lose  his  bead  at  the  hands 
4>f  the  master,  or  any  of  the  mariners,  who  were  authorized 
to  cbt  it  off,  as  a  penalty  for  his  false  pretences  of  knowl- 
edge or  skill"  (Laws  of  Oberon^  Arts.  13  €&  14,  and  note  of 
Chirac  to  Arts.  !<&  14). 

''  The  master  sUhU  chuse  the  ship's  company  and  hire  the 
jnlotSy  mates  and  mariners." 

«<  We  enjoin  all  masters  making  long  voyages,  to  assemble 
every  day  at  noon,  or  often er  if  necessary,  the  mates  and 
pilots  and  other  expert  persons,  and  to  confer  with  them 
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about  tbo  courses  made  aud  to  be  made^^  (Ordinances  qf 
France). 

'^Xbe  master  must  understand  the  art  of  piloting  and 
navigation^  that  he  may  know  how  to  control  the  pilotj  and 
mind  how  he  steers  the  ship." 

^'  In  a  merchantman  the  first  officer  is  the  master,  the 
second  the  pilot  (who  enjoyed  that  place  because  in  honor 
of  the  sciences  bcjprq^^uud  jtraciysedj^  the  third  the  mate/^ 
&c.  (Note  to  Art.  1,  Laws  of  Oberon). 

By  the  Laws  of  Wisbuy^  the  master  was  obliged  to  hire  a 
local  pilot  of  a  harbor,  or  river,  or  channel,  when  requested 
80  to  do  by  his  own  pilot  and  his  mariners. 

The  first  article  of  these  last-named  laws  classifies  the 
mate  and  pilot  as  mariners. 

The  second  article  provides  that  every  pilot  who  doea 
Hot  understand  his  business  shall  repay  the  master  the 
wages  advfiinced  to  him,  and  half  as  much  more  as  he  had 
promised  him. 

The  fifty-ninth  article  provides,  that  when  a  ship  is  in  or 
before  a  harbor  or  river  with'  which  her  pilot  (the  ship^a 
pilot)  is  not  well  acquainted,  the  master  ought  to  hire  one 
at  the  place  to  carry  his  ship  in. 

The  distinction  between  a  harbor,  river,  or  channel  pilot 
and  a  pilot  on  board  ship  during  the  whole  voyage  is  recog- 
nized and  defined  in  Abbott  on  Shipping,  p.  266,  ^  195,  and 
several  decisions  are  there  quoted  in  the  notes,  to  the  effect 
that  the  latter  kind  are  properly  mariners.  I  do  not  con- 
sider nor  discuss  this. case  as  one  affected  by  or  connected 
with  the  rules  that  govern  the  management  of  a  vessel 
when  under  the  direction  or  subject  to  the  duties  of  a 
licensed  harbor  or  river  pilot,  on  pilot  grounds.  This  is  not 
such  a  case.  It  is  that  of  a  pilot  for  a' voyage,  and  gov- 
erned by  the  general  rules  of  law  applicable  to  the  relations 
of  master  and  pilot  at  sea  or  on  a  voyage,  which,  I  hold, 
cannot  be  determined  by  usuage  or  custom. 

The  master  of  the  tug,  in  this  instance,  did  not  provide  a 
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proper  watch^  nor  a  lookout,  on  board  of  bis  yesseL  He 
placed  the  pilot  in  cbarge  of  tbe  wbeel^  and  be  and  tbe 
mate  tiescended  to  the  kitchen  for  their  supper.  He  left  na 
one  upon  the  deck  except  the  pilot,  and  he  at  the  wheeL 
The  pilot,  acting  as  wheelsman,  without  captain,  mate,, 
watch,  or  lookout,  or  any  one  within  his  call  to  aid  him,  or 
advise  with  him  in  any  emergency,  was  left  exclusively  to 
his  own  observation  and  judgment  and  action,  in  relation  to 
any  approaching  vessel.  He  saw  one  that  be  concluded 
was  a  sailing  vesse],  headed  towards  the  northwest,  or  to 
his  starboard,  He  kept  on  his  course  instead  of  steering  ta 
the  starboard,  or  crossing  the  bow  of  what  he  deemed  a 
sailing  vessel.  This  was  right,  according  to  his  sight  and 
judgment,  in  relation  to  the  approaching  vessel  at  the  time. 
His  observation,  judgment,  and  action  were  in  fault,  for  the 
supposed  sailing  vessel  proved  to  be  a  steamer,  and  he  dis- 
covered his  mistake  too  late  to  avoid  the  direful  results  of  a 
collision.  I  hold  that  in  such  a  case,  neither  he  nor  his 
employers  should  be  held  liable  for  this  error  of  judgment, 
which  depended  upon  his  observation,  and  was  not  the  re- 
sult of  carelessness,  nor  want  of  skill  as  a  coast  pUot 

First.  As  wheelsman,  or  helmsman,  in  full  and  sole  charge 
of  the  deck,  he  exercised  his  best  judgment  and  skill  and 
the  greatest  care  and  diligence,  and  was  not  guilty  of  any 
negligence  of  his  duty  as  such,  and  he  is  not  liable  for  the 
mistake  in  his  observations. 

Second.  As  wheelsman  or  helmsman  he  was  the  servant 
and  agent  of  the  plaintiiST,  and  not  of  the  defendant.  He 
was  not  performing  the  duties  of  a  coast  pilot  at  the  time* 

Third.  As  coast  pilot  he  was  under  and  subject  to  the 
commands  of  the  master  of  the  tug,  and  was  substantially 
the  servant  and  agent  of  the  plaintiff,  and  neither  he  nor 
his  employer  was  liable  to  the  plaintiff  for  any  accident  or 
damages,  except  those  which  could  be  directly  traced  to 
his  ignorance  of  the  coast,  or  lack  of  knowledge  and  skill  aa 
a  coast  pilot,  and  neither  he  nor  his  employers  were  liable 


76         NEW  YORK  PBACTIGE  REPORTS. 


Martin  agt  Farnewprth. 


or  responsible  for  the  proper  management  of  the  vessel,  for 
proper  helmsman,  lights^  lookouts^  watch,  its  speed,  or  any 
other  matter  pertaining  to  its  government  and  discipline  on 
the  voyage. 

The  master  was  responsible  for  all  these  things,  and  if, 
through  any  fault  and  negligence  of  his  in  the  premiseS| 
loss  occurred,  the  plaintiff  must  bear  the  same. 

Such  a  claim  as  this  on  the  part  of  plaintiff  cannot  be 
sustained. 

I  hold  that  the  master  and  his  officers  and  marinerSi  in- 
cluding this  coast  pilot,  were  the  agents  and  servants  of  the 
plaintiff.  The  master  was  the  superior  officer  over  the 
pilot;  he  was  supreme  in  command  upon  that  vessel.  He 
was  under  no  other  obligation  to  heed  the  advice  or  direc- 
tion of  the  pilot,  nor  to  enforce  the  same,  beyond  the  obli- 
gation that  arose  from  his  conviction  of  mind  and  judgment 
chat  the  advice  was  good,  and  that  the  direction  was  en- 
titled to  consideration  and  enforcement. 

And  it  seems  the  parties  understood  their  respective  rela- 
tions and  acted  thereupon,  for  the  evidence  tells  us  that  the 
master  consulted  with  the  pilot  about  entering  a  harbor  on 
the  way  down,  and  ascertained  that  Absecom  harbor  could 
be  most  conveniently  reached.  The  pilot  thought  and  ad- 
vised that  it  was  unnecessary  to  make  a  harbor;  that  it  was 
proper  and  safe  for  the  vessel  to  continue  on  its  direct  course 
At  sea  towards  the  Delaware  Breakwater. 

The  master  differed  in  opinion  and  judgment  with  the 
pilot,  and  commanded  him  to  make  Absecom  harbor,  and 
the  pilot  very  properly  obeyed  the  command  or  request  of 
his  superior  officer. 

The  coast  pilot  was  overruled  by  the  master,  and  sub- 
mitted. The  master  was  responsible  tor  this  deviation  from 
their  course  and  delay  in  their  voyage;  and  if,  upon  the 
resumption  of  the  voyage,  there  was  a  lack  of  proper  lights, 
lookouts,  watches,  or  any  other  matters  necessary  for  the 
proper  and  careful  management  and  sailing  of  the  vessel  on 
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her  voyage^  or  an  absence  of  necessary  precautions  against 
peril  at  sea,  the  exercise  of  which  might  have  avoided  this 
calamity,  he  is  equally  responsible,  and  he  and  his  employ- 
ers should  not  be  relieved  therefrom,  and  the  consequences 
of  a  collision  fall  upon  a  coast  pilot  on  board,  who  was  his 
inferior  officer,  and  engaged  at  the  time  in  the  performance 
of  other  duties  than  those  of  coast  pilot,  to  which  he  had 
bad  been  assigned,  or  permitted  to  perform,  by  the  master* 
The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Judge  MoNELL,  in  his  opinion,  concurs  in  the  conclusion 
without,  discussing  the  relations  of  master  and  pilot. 
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SUPREME  COURT. 

The  City  of  Rochissteb,  respondent,  agt.  Amon  Bbonqon 

and  others,  appellants* 

A  rtoevotr  when  appointed  of  the  property  of  a  oorporaiion^  displaces  the  directors 
or  other  body  thai  by  its  charter  are  anthorized  to  manage  its  affairs,  and  under 
the  directipn  of  tlje.cou)^  by  whom  I19  is  appoint^,  bfis  the  sole  control  of  its 
property  and  effects ;  and  when  anthorized  so  to  do,  the  exclusive  power  to  qse 
its  franchises. 

•  8uch  an  appointment  onght  not  to  be  made,  unless  in  a  case  of  necessity  to  protect 
the  stockholders  or  creditors  from  loss,  or  to  prevent  an  abuse  of  the  corporate 
franchises. 

The  stockholders  are  entitled  to  have  the  selection  oi  the  agents  who  are  to  manage 
the  affairs  of  the  corporation,  and  this  power  onght  not  to  be  taken  from  them 
unless  it  is  neceosary  for  their  own  protection,  or  that  of  creditors,  or  the  state. 

The  act  of  1870,  (c.%.,  151,)  assumes  to  enumerate  the  cases  in  which  receivers  of  cor- 
puratiouri  may  be  appointed,  and  to  prescribe  the  length  of  notice  which  mnst  be 
given  of  the  application  for  such  appointment ;  and  in  the  most  emphatic  terms 
forbids  the  appointment,  unless  in  the  cases  expressly  enumerated  by  it. 

.A  construction  which  would  tolerate  a  receivership  at  the  discretion  of  the  court, 
because  it  is  proposed  to  extend  it  to  but  a  ^H  of  the  corporate  jn-operUft  wonld 
annul  the  statute,  and  increase  instead  of  lessen  the  abuses  which  the  act  of  1870, 
was  inKsuded  to  remedy  or  prevent. 

'The  plaiuiilf  owns  a  miuority  of  the  stock  of  the  Rochester  and  Qenesoe  Valley 
RHilroad,  and  under  the  act  of  1851,  was  entitled  to  appoint  four  of  the  13 
directors  of  that  cdrporation.  In  1867,  the  act  of  1851,  was  amended  so  as  to 
empower  the  plaintiff  to  choose  seven  instead  of  four  of  tlw  said  directors.  A 
part  of  the  stockholders  insisting  that  the  act  of  1867,  was  iu  violation  of  the  con- 
sdtution,  treated  it  as  of  no  force  and  proceeded  to  elect  directors  under  the  act 
of  1857.  The  other  stockholders  elected  a  board  of  directors  under  the  act  of 
1867  ;  and  the  plaintiff  proceeded  under  the  latter  act  to  appoint  seven  oi  the  13 
directors. 

3oth  boards  claiming  to  act,  each  as  the  legally  constituted  board,  suits  were  in- 
stituted to  determine  the  right  of  the  board  elected  under  the  act  of  1851,  to  act 
for  the  company.  And  it  was  held  by  the  general  term  in  the  7th  district,  that 
the  act  of  1867  was  constitutional  and  valid,  and  that  the  persons  elected  puiBUant 
to  its  provisions  oonstitnted  the  board  of  directors  of  said  railroad  company. 
Since  the  commencement  cf  this  action,  the  judgment  of  the  general  term  has 
been  affirmed  by  the  court  of  appeals  pro  formOf  that  an  appeal  may  be  taken  to 
the  supreme  court  of  the  United  States. 

.In  1858,  the  Rochester  and  Oenesee  Valley  R.  R.  Co.,  leased  its  road  to  the  Buffalo 
N.  Y.  and  Erie  R.  R.  Co.,  tor  ten  years  with  the  privilege  to  the  lessee  to  extend 
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the  term  ten  years  longer — the  rent  for  the  ase  of  the  road  was  48  per  cent  of 
the  gross  earnings  of  the  company,  payable  on  or  before  the  25th  day  of  each 
month  sueceedibg  the  month  in  which  the  earnings  accraed.    The  lessee,  in  1863, 
assigned  this  lease  to  the  Erie  B.  B.  Co.,  who  assumed  to  falfiU  the  conditions  of 
the  lease  on  the  part  of  the  lessee. 

This  action  is  brought  to  recover  a  balance  of  rent  claimed  to  be  dne  to  the  plaiih 
tiff  nnder  th^  aforesaid  lease,  and  for  the  appointment  of  a  receiver  of  the  property 
and  effects  of  the  Rochester  and  Genesee  Valley  Bailroad  Company,  alleging  the 
insolvency  of  the  Erie  Bailroad  Company,  the  present  lessee  of  said  former  road, 
dtc. : 

JJeidt  that  the  insolvency  of  the  Erie  Company,  to  say  the  least,  is  as  positively 
denied  by  the  president  of  the  company  as  it  is  affirmed  in  the  complaint,  and  so 
fiir,  therefore,  as  insolvency  formed  a  groond  for  the  receiver's  apppointment  it 
WHS  removed  : 

MM  also,  that  so  far  as  the  resistance  of  the  Erie  Company  to  the  aodon 
bi^n^ht  to  recover  the  rem  is  concerned,  oir  the  resistance  by  the  directors  who 
have  been  held  not  to  be  duly  ejected  by  the  decisions  of  the  courts  against  them, 
they  fnmish  no  groond  for  the  Appointment  of  a  receiver.  It  is  the  right  of  every 
par^  to  a  litigation  to  appeal  from  ac^udications  against  him. 

Defenses  are  embarrassing  to  a  plaintiff  who  is  endeavoring  to  enforce  an  honest 
cUim,  but  the  right  to  put  them  in  must  be  defended  notwithstanding  they  may  be 
pqt  in  occasionally,  in  bad  faith.  There  are  other  and  less  mischievous  remedies 
lor  such  abuses  than  the  appointment  of  receivers.  • 

Fourth  Judicial  Department  General  Ternij  March j  1871. 
Before  Mullin,  P.  J. ;  Johnson  and  Talcott,  JJ. 
Appeal    by  defendants  from  an  order  appointing  a  re- 
ceiver, &c« 

By  the  courts  Mullin,  P.  J. — The  plaintiff  is  the  owner  of 
A  majority  of  the  stock  of  the  Rochester  and  Genesee  Valley 
Ritilroad  Company,  and  by  an  act  of  the  legislature  passed 
in  1851«  was  entitled  to  appoint  four  of  the  thirteen  directors, 
authorized  by  the  charter  of  the  company  to  manage  the 
^flairs  of  the  corporation. 

In  1867,  the  last  mentioned  act  was  amended  so  as  to 
•empower  the  plaintiff  to  choose  seven  instead  of  four  of  the 
directors. 

A  part  of  the  stockholders  insisting  that  the  act  of  1867, 
was  in  violation  of  the  constitution,  treated  it  as  of  no  force 
4ind  proceeded  to  elect  directors  under  the  act  of  1851,  and 
the  stockholders,  who  deemed  the  act  of  1867. as  valid, 
<*lected  a  board  pursuant  to  that  act,  the  city  designating 
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seven  of  the  thirteen  directors.  Two  boards  of  directors 
were  thus  brought  into  being,  each  claiming  to  be  the 
legally  elected  board  of  directors,  and  as  such  authorized  to 
manage  and  control  its  affairs. 

Suits  were  instituted  to  determine  the  right  of  the  board 
elected  under  act  of  ]851,  to  act  for  the  company,  and  it 
was  held  by  the  general  term  in  this  district,  that  the  act 
of  1S67,  was  constitutional,  and  that  the  persons  elected 
pursuant  to  its  provisions  constituted  the  board  of  directors 
of  said  railroad  company.  The  judgment  of  the  general 
term  has,  since  the  commencement  of  this  action,  been 
affirmed  by  the  court  of  appeals  pro  forma,  that  an  appeal 
may  be  taken  to  the  supreme  court  of  the  United  States. 

In  1858  the  Rochester  and  Genesee  Valley  Railroad  Com- 
pany  leased  its  road  property  and  franchises  to  the  Buffalo, 
New  York  and  Erie  Railroad  Company  for  ten  years,  with 
the  privilege  to  the  lessee  to  extend  the  time  ten  years 
longer.  The  rent  to  be  paid  for  the  use  of  the  road  was  48 
per  cent,  of  the  gross  earnings  of  the  company,  payable  on 
or  before  tfie  25th  day  of  each  month  succeeding  the  month 
in  which  the  earnings  accrued,  and  to  that  end  the  lessee 
was  to  furnish  a  just  and  true  statement  of  such  earnings. 

The  Buffalo,  New  York  and  Erie  Company  iu  1863^ 
assigned  this  lease  to  the  Erie  Railroad  Company,  who 
assumed  to  fulfill  the  conditions  of  the  lease  on  the  part  of 
the  lessee. 

The  Erie  company  paid  the  rent  in  accordance  with  the 
conditions  of  the  lease,  as  claimed  by  the  plaintiff,  down  to 
January  or  February,  1869,  but,  as  claimed  by  the  Erie 
company,  down  to  December,  1869 ;  and  it  is  claimed  by 
the  latter  that  by  reason  of  the  neglect  of  its  auditor  to  keep 
up  the  accounts  of  the  company,  a  formal  statement  of  the 
gross  earnings  of  the  company  could  not  be  furnished,  yet 
the  amount  of  such  monthly  earnings  had  been  estimated, 
and  the  amount  of  such  estimated  earnings  specified  in  the 
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lease  to  be  paid  to  the  lessor,  has  been  paid  down  to  and 
including  April,  1870. 

The  plaintiff  in  addition  to  the  facts  above  stated,  alleges 
that  the  Erie  company  is  insolvent,  and  that  unless  prompt 
measures  be  taken  to  collect  the  rent,  it  will  be  lost,  to  the 
loss  and  injury  of  the  stockholders  of  said  Rochester  and 
Gtenessee  Valley  Railroad  Company. 

It  is  further  alleged,  that  the  Erie  Railroad  Company 
owns  some  1,500  shares  of  the  capital  stock  of  said  Roches- 
ter and  Genessee  Valley  Railroad  Company,  and  that. the 
directors  elected  under  the  act  of  1851,  named  as  defend- 
ants in  this  action,  were  elected  by  the  votes  of  the  Erie . 
company  as  owners  of  said  1,500  shares,  and  that  said 
directors  are  conniving  with  the  Erie  company  to  prevent 
the  collection  of  said  rent. 

It  is  further  alleged,  that  the  Rochester  and  Genessee 
Valley  Railroad  Company  is  owing  for  taxes  assessed  on  the 
property  of  said  company  and  has  no  means  of  payment 
but  the  rent  aforesaid,  and  unless  such  taxes  are  paid  the 
property  of  the  company  will  be  sold,  to  the  great  loss  and 
injury  of  the  stockholders. 

It  is  further  alleged,  that  the  directors,  whose  title  to  the 
office  has  been  established  by  the  adjudications  of  the  courts, 
have  caused  an  action  to  be  commenced  against  the  Erie 
company  to  enforce  the  payment  of  said  rent,  but  the  com- 
pany defends  the  action,  claiming  that  the  directors  bring- 
ing such  actions  are  not  the  legally  elected  directors  of 
said  company,  and  they  do  not  know  to  which  of  the  two 
boards  to  pay. 

It  is  further  alleged,  that  with  the  view  to  delay  and 
embarrass  the  duly  elected  board  in  its  efforts  to  compel 
payment  of  said  rent,  an  appeal  to  the  supreme  court  of  the 
United  States  is  threatened.  And  that  while  the  litigation 
is  going  on,  the  rent  wiU  be  lost,  unless  a  receiver  of  the 
property  of  the  corporation  is  appointed,  who  can  proceed 
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and  collect  the  rent^  relieved  from  the  embarrafismenta 
thrown  in  the  way  of  the  directors. 

'  The  Erie  Company^  through  its  president,  denies  its  in* 
solvency,  and  alleges  its  ability  and  willingness  to  pay,  as 
soon  as^its  accounts  are  so  arranged  as  to  enable  it  to  know 
the  amount  which  ought  to  be  paid. 

It  is  shown  by  the  receipts  of  the  collectors  of  taxes, 
that  the  taxes  assessed  against  the  Bochester  and  Gtenesee 
Valley  Railroad  Company,  for  state  and  county  purposes 
in  1869,  have  been  paid,  and  that  the  city  taxes  and  the 
taxes  in  the  village  of  Avon  for  1869  and  1870,  have  been 
paid  since  the  commencement  of  this  action. 

There  are  other  facts  stated  in  the  papers,  but  I  believe 
the  foregoing  are  ail  that  are  nec^essary  to  be  stated  in  order 
to  present  the  question  whether  the  plaintiff  is  entitled  to 
have  a  receiver  of  the  property  of  the  corporation  appointed. 
'  A  receiver  when  appointed  of  the  property  of  a  cor- 
poration, displaces  the  directors  or  other  body,  that  by  its 
charter,  are  authorized  to  manage  its  affairs,  and  under  the 
direction  of  the  court  by  whom  he  is  appointed,  has  the 
sole  control  of  its  property  and  effects,  and  when  authorized 
So  to  do,  the  executive  power  to  use  its  franchises. 

The  appointment  of  such  a  person,  ought  not  to  be 
made  unless  in  a  isase  of  necessity,  to  protect  the  stock* 
holders  or  creditors  from  loss,  or  lo  prevent  an  abuse  of 
the  corporate  franchises. 

The  stockholders  are  entitled  to  have  the  selection  of 
the  agents  who  are  to  manage  the  affairs  of  the  corpora- 
tion! and  this  power  ought  not  be  taken  from  them,  unless 
it  is  necessary  for  their  owo  protection,  or  that  of  creflitors 
or  the  state. 

The  act  of  1870,  chap.  151,  assumes  to  enumerate  the 
cases  in  which  receivers  of  corporations  may  be  appointed, 
and  to  prescribe  the  length  of  notice  which  must  be  given 
of  the  application  for  such  appointment. 

The  3d  section    provides  that  a    receiver  may   be  ap* 
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pointed  of  the  property  of  a  corporation  only  by  the 
supreme  court  in  a  civil  action  upon  at  least  eight  days 
notice  to  the  proper  officers  of  the  corporation  in  one  of 
five  c^ses. 

Tbe  4th  is  the  only  one  under  which  such  an  application 
<ould  be  made  in  this  case. 

It  is  as  follows :  In  a  civil  action  brought  by  the  attorney 
^neraly  or  by  the  stockholders,  to  preserve  the  assets  of  [a 
corporation  having  no  officers  empowered  to  hold  the 
•same. 

The  5th  includes  the  cases  in  which  receivers  may  be  ap« 
pointed  of  tbe  property  of  corporations  under  the  provisioim 
•of  title  4)  chap.  8,  part  3,  of  the  Revised  Statutes.  This  case 
cannot  be  brought  within  any  of  its  provisions. 

The  Bochester  and  Genesee  Valley  Railroad  Company 
lias  officers  empowered  to  hold  and  preserve  the  assets  of 
the  corporation,  and  hence  a  receiver  cannot  be  appointed 
binder  this  statute. 

The  appoiutn^ent  is,  in  the  most  emphatic  terms,  forbid- 
'den,  unless  in  the  cases  expressly  enumerated. 

It  is  no  answer  to  this  position  to  say,  that  the  receiver- 
■ship  cannot  be  extended  in  this  case  to  the  whole  property 
of  the  corporation,  that  it  is  and  must  be  confined  to  the 
rents. 

A  construction  which  would  tolerate  a  receivership  at 
the  discretion  of  the  court,  because  it  is  proposed  to  extend 
it  to  but  a  part  of  the  corporate  property,^^  would  annul  the    * 
statute,  and  increase,  instead  of  lessen,  the  abuses  which  the 
JU)t  of  1870  was  intended  to  remedy  or  prevent 

If  I  am  right  in  my  construction  of  the  statute,  the  order 
appealed  from  must  be  reversed. 

But,  if  I  am  wrong  in  my  construction,  I  am,  neverthe- 
less, of  the  opinion  that  the  receiver  was  improvidently 
appointed. 

The  insolvency  of  the  Erie  company  is,  to  say  the  least, 
as  positively  denied  by  the  president  of  the  company,  as  it 
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18  affirmed  Id  the  complaint,  and  so  far,  therefore,  as  insol- 
veDcy  formed  a  ground  for  the  receiver's  appointment  it 
was  removed. 

So  far  as  the  resistance  by  the  Erie  company  to  the 
actions  brought  to  recover  the  rent  is  concerned,  or  the 
resistance  by  the  directors,  who  have  been  held  not  to  be 
duly  elected  by  the  decisions  of  the  courts  against  them, 
they  furnish  no  ground  for  the  appointment  of  a  receiver. 
It  is  the  righjb  of  every  party  to  a  litigation  to  appeal  from 
adjudications  against  him,  and  if  such  appeals  would  jusi- 
tify  the  appciintment  of^a  receiver  of  their  property,  but 
few  of  the  railroad  coporations  in  the  state  would  long  be 
permitted  to  n^aaage  their  own  affairs. 

Defenses  are  embarrasing  to  a  plaintiff  who  is  endeavoc- 
iDg  to  enforce  an  honest  claim,  but  the  right  to  put  them  in 
must  be  defended  notwithstanding  they  may  be  put  in 
occasionally  in  bad  faith.  There  are  other  and  less  mis- 
chievous remedies  for  such  abuses,  than  the  appointment 
of  receivers. 

If  the  directors  appointed  under  the  act  of  1851,  had 
been  held  to  be  the  legally  elected  board,  and  it  had  been 
charged  that  they  were  colluding  with  the  Erie  Company 
by  whose  votes  they  were  elected  to  prevent  the  collection 
of  the  rent,  a  strong  equitable  ground  for  their  removal 
would  be  furnished.  But  in  this  case,  we  must  treat  them 
as  intruders,  who  have  no  color  of  right  to  interfere  in  the 
affairs  of  the  corporation,  to  permit  the  acts  or  misconduct 
of  such  men,  to  furnish  a  ground  for  depriving  the  cor- 
poration of  the  c^ontrol  of  its  affairs,  would  be  a  monstrous 
imposition. 

It  is  the  strange  feature  in  this  case,  that  the  legally 
elected  board  of  trustees  is  in  the  attitude  of  asking  that 
the  control  of  the  affairs  of  the  corporation  be  taken  out  of 
their  bands,  and  put  into  those  of  a  receiver,  because  they 
cannot  prevent  a  debtor  of  the  corporation  from  defending 
actions  brought  to  collect  debts,  or  because  other  persons 
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claiming  to  be  directors  are  colluding  with  the  debtor  to 
to  prevent  the  collection  of  the  debt. 

The  legally  elected  board  must  proceed  in  the  ordinary 
way  to  obtain  possession  of  the  property  belonging  to  the 
corporation.  If  the  laws  now  in  force  are  not  sufficiently 
stringent  to  enable  them  to  accomplish  the  purpose^  the 
legislature  will,  doubtless,  provide  others  that  will  be  ade- 
quate to  the  attainment  of  the  end.  But  while  the  statute 
of  1870  is  in  force,  the  end  sought  to  be  attained  in  this 
case  cannot  be  attained  through  the  appointment  of  a  re* 
ceiver. 

It  is,  perhaps,  proper  that  I  should  say  that  it  is  not  my 
intention  to  express  any  opinion  as  to  the  validity  of  the 
election  of  either  board  of  directors;  with  that  question  I 
have  nothing  to  do,  further  than  to  recogniz^  and  give  efibct 
to  the  decision  of  the  courts,  that  have  declared  the  election 
of  one  of  these  boards  valid.  It  is  the  duty  of  the  court  to 
enforce  that  decision  so  long  as  it  remains  unreversed, 

The  order  appointing  a  receiver  is  reversed,  with  $10 
costs. 
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HERKIMER  COUNTY  COURT. 

Elizabeth   Cbouse,  respondent  agt.  Jacob  Walrath^ 

appellant 

Jostioes'  courts  hate  bad  jarisdiotion  of  a  class  of  cases  known  os  trespass  or 
Irover,  for  a  limited  amount  since  the  organisation  of  the  government,  and  the 
mere  form  of  an  action  does  not  affect  their  jarisdiction. 

The  legislature  as  the  law-making  power,  have  the  right  to  increase  the  jurisdio- 
tion  of  justioes'  courts,  if  the  j  do  not  yiolate  the  provisions  of  the  constitution. 

Subdivision  ten  of  section  fifty-three  of  the  Code  of  Procedure  is  not  obnoxious  to- 
the  provisions  of  the  constitution,  nor  in  conflict  with  the  second  section  of  article- 
one  of  the  constitution,  with  reference  to  trial  hj  Jury.  {Thiiu  advene  to  the' 
can  €f  Baxter  agt  Pu<n<y,  37  How,,  140.) 

This  ia  an  appeal  from  a  judgment  rendered  by  a  justice- 
of  the  peace. 

The  action  is  replevin,  or  for  the  delivery  of  personal 
property. 

The  parties  appeared  before  the  justice,  and  after  issue- 
was  joined  the  defendant  demanded  that  the  cause  be  tried 
by  a  jury,  to  be  composed  of  twelve  persons. 

The  justice  not  having  the  power  to  empannel  such  a  jury,, 
overruled  th($  oiotion^  and  the  cause  was  tried  before  the- 
justice  and  judgment  given  for  the  plaintiff,  the  only  ques- 
tion in  the  cilse  is  as  to  whether  or  not  the  justice  had  juris* 
diction  of  thfe  cause,  and  could  proceed  after  the  request 
had  been  made  for  a  jury  of  twelve  men.  » 

Morris  Fikes,  far  appellant. 

I.  The  justice  should  have  dismissed  the  cause  when  the 
defendant  demanded  a  trial  by  a  jury  of  twelve  men^  for  he 
was  then  ousted  of  his  jurisdiction^  for  juries  in  justices* 
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courts,  cannot  consist  of  more  than  six  men.     (3  R,  S.y  6th 

n.  The  act  of  1860,  conferring  jurisdiction  on  justiees' 
courts  in  actions  for  claim  and  delivery  of  personal  property 
n  unconstitutional  and  void. 

a.  Prior  to  the  adoption  of  the  constitution  in  1846,  jus- 
tices' courts  had  no  jurisdiction  of  this  class  of  cases. 

b.  Article  one  of  section  two,  provides  ^  the  trial  by  jury 
in  all  cases,  in  which  it  has  been  heretofore  used,  shall 
remain  inviolate  forever." 

e.  The  word  jury,  as  used  in  the  constitution,  means  a 
common  law  jury  of  twelve  men.  (13  J^.  F.,  427*468; 
18  Barb.,  461.) 

III.  The  general  term  decision  of  Dazter  agt.  Lwmis, 
MuLLiN,  J.  (not  reported),  and  of  Baxter  agt.  Putneff  (37 
Houf.y  140),  are  authorities  in  point  in  this  case,  and  the  stare 
decisis  rule  should  be  followed  and  the  judgment  reversed. 

Geo.  W.  Smith,  for  respondent 

I.  The  justice  acquired  jurisdiction  by  virtue  of  sub- 
division ten  of  section  fifly-three  of  the  Code. 

n.  The  provisions  of  that  section  are  not  in  violation  of 
article  one  of  section  two  of  the  constitution. 

III.  A  statute  increasing  the  civil  jurisdiction  of  justices' 
courts,  is  not  obnoxious  to  the  provisions  of  the  constitu- 
tion by  reason  of  the  circumstances  that  it  tranfers  a  clast> 
of  cases  from  courts  of  record,  where  juries  are  composed 
of  twelve  men,  to  justices'  courts  where  they  consist  of  six. 
{Daicson  agt.  Horanj  61  Barb.,  469.) 

IV.  The  provisions  of  the  constitution  securing  the  trial 
by  jury,  '^  in  all  coses  in  which  it  has  heretofore  been  used,'* 
does  not  prevent  the  legislature  from  authorizing  trials  to  be 
had  otherwise  than  by  a  common  law  jury  of  twelve  men 
in  civil  courts  of  local  jurisdiction.  {People  ex  rel.  Metro^ 
politan  Board  of  Health  agt.  Lane^  6  Abb.y  106.) 
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Amos  H.  Prescott,  Co.  J. — The  only  question  that  arises 
in  this  case  is  as  to  the  intent  and  meaning  of  the  2d  section 
of  the  ist  article  of  the  constitution  of  1846,  which  is  in 
these  words:  ^^The  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever.^  This 
provision  was  inserted  in  the  first  constitution  adopted  in 
this  state  after  the  organization  of  the  government  and  the 
same  provision  has  been  continued  and  existed  from  that 
time  down.  The  constitution  of  1846  continued  the  office 
of  justice  of  the  peace;  and  the  courts  held  by  such  officers 
were  continued;  and  their  power  and  jurisdiction  as  inferior 
courts  has  been  left,  since  that  time,  the  same  as  it  was  be- 
fore, to  be  fixed  by  the  legislative  power ;  and  the  legisla- 
ture has  from  time  to  time  increased  the  jurisdiction  of  that 
class  of  officers,  and  no  question  has  been  raised  in  regard 
to  the  existence  of  such  authority  in  the  legislature,  or  if  it 
has  been  raised  it  is  clearly  settled  by  judicial  authority 
that  the  power  exists.  If  there  is  nothing  in  the  constitu- 
tion which  prohibits  the  legislature  from  enlarging  the 
jurisdiction  of  justices'  courts  so  far  as  the  trial,  or  charac- 
ter of  the  jury  is  concerned,  I  cannot  see  how  the  provisions 

of  the  constitution  first  referred  to  are  violated.     Justices' 
courts  heretofore  had  jurisdiction  only  to  the  extent  of 

twenty-five  dollars,  now  in  the  same  class  of  cases  they  have 

jurisdiction  to  the  amount  of  two  hundred  dollars,  and  it 

has^  been  held  that  this  is  within  the  constitution  and  is  not 

obnoxious  to  the  constitutional  provision  referred  to,  by 

reason  of  the  circumstance  that  it  transfers  a  class  of  cases 

from  courts  of  record,  where  juries  are  composed  of  twelve 

men,  to  justices'  courts,  in  which  they  consist  of  six.    Why 

does  not  the  second  section  of  article  first  of  the  constitution 

apply  to  such  cases  as  well  as  to  the  one  in  question  T 

Justices'  courts  have  had  jurisdiction  all  the  time  since  the 

constitution  of  1846,  and  also  had  before,  to  try  actions  for 

a  limited  amount  in  actions  heretofore  known  as  trespass  or 

trover  where  the  title  of  personal  property  was  in  question, 
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and  disputed.  Forms  of  actions  are  now  abolishedi  and 
that  authority  is  derived  from  our  present  constitution^  the 
legislature  has  seen  fit  iqstead  of  compelhng  the  party  in 
justices'  courts^  to  take  the  value  of  the  property  as  dam- 
agesy  to  allow  such  party  to  claim  the  thing  itself,  the 
questions  to  be  tried  and  decided  are  no  more  difficult  to  be 
determined  in  the  one  case  than  the  other,  because  the  same 
questions  are  necessarily  involved.  A  party  cannot  bring 
an  action  of  replevin  in  a  court  of  record  and  recover  costs, 
unless  the  value  of  the  property,  or  the  damages  amount 
to  the  sum  of  fifty  dollars.  In  cases  where  the  party  is 
not  responsible,  or  where  the  nature  of  the  property  is  im- 
portant, it  very  often  was  the  case  before  the  passaffe  of 
the  recent  act,  that  a  party  was  substantially  witnout 
remedy,  and  it  seems  to  me  that  the  statute  in  question  is 
a  very  necessary  one,  and  the  law  should  be  upheld,  unless 
we  find  that  the  legislature  has  exceeded  its  powers.  In 
the  case  of  Greason  agt.  KeteUaSj  (17  N.  Jl,  491,)  Selden, 
Judge  says:  ^'The  right  to  atrial  by  jury  in  a  proper 
case  is  absolute,  and  any  decision  of  the  court  overruling  or 
denying  such  right,  would  be  palpably  erroneous."  The 
question  before  the  court  in  that  case  was,  whether  the 
action  was  an  action  at  law,  or  an  equitable  action,  the  court 
held  it  to  be  an  action  at  law,  and  that  the  party  had  the 
right  to  have  the  cause  tried  by  a  jury  of  twelve  men,  pro- 
vided he  had  insisted  upon  such  right,  but  the  question 
not  having  been  raised  in  time,  it  was  deemed  to  have 
been  waived;  had  the  question  been  raised  in  time,  the 
nature  of  the  action  was  such,  it  being  an  action  at  law  in 
the  supreme  court,  no  other  manner  of  trial  existed.  The 
question  of  the  authority  of  the  legislature  in  regard  to 
trials  injustices'  courts,  was  not  in  any  manner  brought  in 
question,  or  decided  in  the  case  refered  to. 

The  case  of  Wymhamer  agt.  The  People^  (IZ  N.  F., 
378,)  arose  under  the  act  of  1855,  known  as  the  prohibitory 
liquor  law,  b;  that  statute  courts,  of  special  se^ions  were 
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authorized  to  try  criminal  offenses^  and  pronounce  judg- 
ment snmnmrHy^  and  the  party  accused,  was  denied  the 
benefit  of  Ihe  trial  by  jury.     The  magistrate  bad  no  power 
to  let  the  defendant^o  bail  to  answer  at  another  criminat 
court,  but  he  was  to  proceed  at  once  and  determine  upon 
the  guilt  or  innocence  of  the  accused,  the  court  decided 
that  constitntionaly,  this  power  could  not  be  conferred  upoD 
him.     The  question  of  the  power  which  the  people  have,, 
vested  in  the  legislature  to  confer  jurisdiction  upon  justices* 
courts  in  civil  actions  was  not  before  the  court  in  any 
manner,  and  no  question  has  ever  been  raised  until  recently 
in  regard  to  the  constitutional  authority  of  the  legislature- 
io  such  cases,  notwithstanding  the  jurisdiction   of  these 
courts  has  been  increased  and  extended  from  $25  to  $200» 
The  important  question  to  be  answered  is  what  cases  are 
referred  to;  the  language  is  *^  in  all  cases,  in  which  it  has 
heretofore  been  used."    The  constitution  provides  for  the 
organization  of  inferior  tribunals,  tliey  can  try  a  cause  and 
proceed  to  final  judgment,  the  nature  of  the  action  and  the 
amount  is  left  to  the  wisdom  of  the  legislative  power^ 
justices^  courts  existed  at  the  time  of  the  adoption  of  the 
constitution  of  1846,  and  I  think,  it  cannot  be  claimed,  but 
that  the  present  constitution,  intended  to  leave  the  power 
in  the  legislature  to  fix  the  jurisdiction,  and  provide  the 
way  and  manner  in  which  justices'  courts  shall  transact 
business  in  proceeding  to  final  judgment.    I  think,  it  cannot 
be  successfuUy  claimed,  that  if  the  legislature  had  the  power 
to  enlarge  the  jurisdiction  of  justice's  courts  in  its  discretion^ 
from  time  to  time,  to  any  amount  as  it  is  conceded  it  may, 
and  to  give  such  courts  jurisdiction  in  all  civil  actions  so 
that  causes  may  be  tried  before  a  justice  of  the  peace,  when 
a  jury  of  twelve  men  is  not  called  for,  that  in  an  action  for 
the  delivery  of  personal  property  ot  the  value  of  one  hun- 
dred dollars  or  under,  that  the  section  of  the  constitution 
refered  to  is  violated,  because  the  cause  must  be  tried,  if  it 
can  be  tried  in  justice's  court  by  a  jury  of  six  men.    I  think, 
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the  constitution  vesta  the  power  in  the  legislature  to  establish 
in  their  discretion,  the  jurisdiction  and  the  manner  of  the  pro* 
ceedings  in  justices'  courts  in  all  cases,  where  they  are  not 
prohibited  fr6m  so  doing,  and  that  the  section  referred  to 
was  Dot  intended  to  liniit  the  power  to  that  class  of  cases 
where  justices'  courts  had  jurisdiction  by  law  at  the  time 
of  the  adoption  of  the  constitution,  and  the  act  of  1860  it 
valid.    Judgment  affirmed. 
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SUPREME  COURT. 


Benjamin  F.  Wetmouth  agt.  Anthont  Dimock. 


In  an  action  against  a  trustee  of  a  manufacturing  corporation  to  cbarf^  him  with 
the  iiabilitj  of  a  debt  dae  from  the  company  to  the.  plaintiff,  on  the  ground  of 
failure  and  neglect  of  the  oompany  to  file  their  annoal  report  as  required  by  law* 
the  allegations  in  the  complaint  that  the  plaintiff  has  recovered  judgment  against 
said  oompany  for  said  debt,  and  issued  execution  thereon  which  has  been  returned 
nnsaiisfied,  will  be  stricken  out  as  irrtUvanL  {See,  to  tks  same  ^jfietf  McHm^ 
agt  Jkutmain^  35  How,^  S07.) 


New  York  Special  Term^  March,  1871. 

The  complaint  alleged  that  the  defendant  was  a  trustee 
of  the  ^^New  York  and  Pennsylvania  Petroleum  Mining  and 
Manufacturing  Company/'  a  corporation  organized  under 
the  laws  of  the  state  of  New  York. 

That  on  or  about  the  7th  day  of  January,  1869,  the  said 
corporation  was  indebted  to  the  plaintiff  in  the  sum  of 
$2^440  33,  partly  for  plaintiff's  services  as  secretary  and 
partly  for  moneys  paid  out  by  the  plaintiff  foi^  the 
defendant. 

That  being  so  indebted,  and  the  company  neglecting  and 
refusing  to  pay  plaintiff^  plaintiff  commenced  an  action  in 
this  court  upon  said  claimragainst  said  company,  and  recov- 
ered judgment  thereon  against  said  company,  on  the  11th 
day  of  March,  1869,  for  $2,490  49. 

That  an  execution  was  issued  upon  said  judgment  against 
said  company,  but  was  returned  unsatisfied,  and  that  said 
judgment  remains  wholly  unpaid. 

That  said  company  did  not  file  an  annual  report,  as 
required  by  law,  within  the  first  twenty  days  of  January  in 
the  years    1868,  1869,  1S70  or  1871,  and  still  fails  and 
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neglects  to  comply  with  the  requirements  of  section  twelve 
of  the  act  under  which  it  was  organized,  by  reason  of  which 
failure  and  neglect,  the  defendant,  as  one  of  the  trustees  of 
said  company,  is  liable  for  said  debt  of  said  company. 

Defendant  moved  to  strike  out  as  irrelevant,  the  allega- 
tions in  the  complaint  concerning  the  recovery  of  judgment 
and  issuing  of  execution  against  the  company. 

Geo.  Putnam  Smith,  for  the  motion^  died 

•     WUherhead  agt.  AUen,  3  Keyes,  662;  MeHarg  agt.  East^ 

many  35  How.j  207 ;   Bailey  agt.  Banckery  3  Hittj  188 ; 

Squires  agt.  Broum^  22  Uow.j  35. 

• 
A.  J.  Perry,  opposed. 

Cardozo,  J. — ^The  allegations  concerning  the  judgment 
and  execution  against  the  company  are  irrelevant.  They 
were  so  held  m  McHarg  agt.  Eastman  (35  How.t  207),  and 
must  be  stricken  out. 
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SUPREME  COURT. 
Dale  agt.  Jacobs. 

Where  a  partj  made  a  parchaM  of  goods  on  a  short  credit  of  thirty  dajs,  and  within 
that  time  became  inaolvent,  fomisbing  m>  explanation  of  the  fact : 

Meldt  that  it  was  a  frandnlent  contracting  of  the  debt  within  section  179  of  the  Goda, 
and  an  order  of  arrest  consequent!  j  snstatned. 

Special  Temij  March,  1871. 

CouDEET  Brothers,  far  plaintiff. 

T0WNSEND9  Levinger  &  Walheimbr,  for  defendants. 

Defendaitt  was  arrested  on  the  gt*ound  that  a  certain 
•debt  due  plaintiif  had  been  fraudulently  contracted^  he 
moved  to  vacate  the  order,  which  motion  was  denied  and 
*the  following  opinion  delivered  : 

Cardozo,  J. — ^I  do  not  think  there  is  any  difficulty  as 
to  this  case.  The  goods  were  sold  upon  a  short  credit  of 
thirty  days,  at  the  end  of  which  defendants  claim  to  be 
insolvent,  but  decline  to  furnish  any  explanation  of  their 
affairs. 

Becoming  insolvent  so  soon  after  the  sale,  it  is  not  too 
much,  there  being  no  explanation  offered,  to  believe  that 
they  were  so  when  they  made  the  purchases,  and  if  that  be 
so,  they  fraudulently  concealed  the  fact,  intending  when 
they  bought  the  goods,  not  to  pay  for  them.  That  was  a 
fraudulent  contracting  of  the  debt.  (NicTiols  agt.  Miehaely 
23  N.  T.9  264.)  I  cannot  say  that  the  affidavits  do  not  dis- 
close  such  facts,  and  that  the  conduct  of  the  defendants  has 
not  been  such  as  to  justify  a  jury  in  finding  that  the  debt 
was  so  contracted.     Motion  denied. 
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N.  Y.  SUPERIOR  COURT. 

H^NBT  M.  Field,  plaintiff,  agt.  James  Stewart  and  John 

H.  Masterton,  defendants. 


No  appeal  lies  from  an  order  denying  a  motion  to  compel  a  party  to  make  his  plead* 
ing  more  deilnite  and  certain,  and  to  vtrike  ont  irrelevant  and  redandant  matter 
eontained  therein. 


General  Termj  January ,  1870. 

B^Qft  MoNELL,  Freedmak  and  Spencer,  JJ. 

Field  k  Shearman,  attameya  far  plaintiff  and  res- 
pondent 
C.  W.  Bangs,  attorney  for  defendants  and  appellants. 

By  the  Courts  Freedmak,  J. — This  is  an  appeal  from  an 
order  made  at  special  ter  n  denying  the  lAotion  of  the  defend- 
ants to  compel  the  plaintiff  to  make  bis  complaint  more 
'definite  and  certain,  to  state  two  causes  of  action,  alleged  to 
be  contained  in  one  count,  separately,  and  to  number  the 
«ame,  and  to  strike  out  irrelevant  and  redundant  matter 
therefrom. 

The  denial  of  the  motion  was  a  matter  resting  in  the  dis- 
cretion of  the  judge  below,  and  relates  to  a  mere  matter  of 
practice  or  form  of  proceeding;  it  does  not  involve  the 
merits  of  the  action  or  some  part  thereof,  and  the  order, 
therefore,  is  not  appealable.  {Whitney  agt.  Waterman^  4 
How. J  313;  St  John  agt.  West,  4  How.,  329;  BedeU  agt. 
Stickles,  4  How.,  433 ;  SaUers  agt.  Genin^  10  Abb.,  478,  19 
How.f  233.) 

Nor  does  the  order,  as  made,  affect  a  substantial  right, 
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for  a  party  cannot  be  said  to  have  a  substantial  right  to 
what  a  court  has  a  discretion  to  grant  or  withhold.  The 
legislature  musr  have  intended,  by  a  substantial  right,  a 
fixed,  determined  right,  independent  of  the  discretion  of  the 
court,  and  of  some  value.  Such  a  right  must  exist,  and  be 
injuriously  afiected  by  an  order,  to  bring  a  case  within  the 
third  subdivision  of  sec.  349  of  the  Code.  {Tollman  agt. 
Hinman^  10  How.^  90.) 

The  appeal  should  be  dismissed  with  costs. 

MoNELL,  J. — I  concur. 

Spencer,  J. — I  concur. 
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N.  Y.  COMMON  PLEAS. 

Michael  Lienau  and   others,  agt.  William    Dinsmore, 
President  of  Adams  Express  Company. 

lo  an  action  against  an  txprttt  company  to  reoover  the  amount  of  a  draft  reeaved 
by  them  from  the  plaintiib  for  collection,  and  aa  alleged,  the  defendants  negleote^ 
to  eoUect,  or  to  give  the  plaintiffs  due  notice  of  its  non-payment  i 

Held,  that  before  the  plaintiffs  can  recover  more  than  nominal  damages,  they  mnst. 
show  that  they  coold  in  all  probability  have  collected  the  amonnt  of  the  draft  or 
some  part  of  it  from  the  drawee,  if  they  had  received  the  notice  of  non*payment 
wh|oh  the  defendant's  dnty  in  the  premises  required  them  to  give. 

The  defendants  having  nsed  due  diligence  in  endeavoring  to  obtain  payment  of  the 
draft  and  having  iailed,  the  plaintiffs  mnst  show  that  they  oonld  have  done  better, 
and  that  there  was,  at  least,  a  reasonable  probability  that  they  oonld  have  ooUected 
the  amoont  if  they  had  been  properly  notified  that  the  same  was  not  paid,  before 
they  are  entitled  to  reoover  the  fnll  amonnt  thereof.  ' 

Ghneral  Term^  January j  1871. 
'    Before  Robinson,  Loew  and  LarbehorE;  JJ. 

Appeal  from  a  judgment. — It  appears  that  the  plaintifi 
sold  goods  to  one  David  Wolff;  of  Memphis,  Tennessee, 
amounting  to  $1;037  56-100. 

On  the  26th  day  of  December,  1866,  the  former  drew 
a  draft  on  the  latter  for  said  sum  payable  at  sight,  to  the 
order  of  Adams  Express  Company,  and  on  the  same  day 
delivered  said  draft  to  the  said  company  for  collection. 

The  route  of  the  defendants  only  extending  to  Bowling 
Green,  Kentucky,  they  at  said  place  delivered  the  said  draft 
to  the  Southern  Express  Company,  for  collection. 

The  receipt  given  by  the  defendants  to  the  plaintiffs,  when 
the  former  received  the  draft,  contained  several  stipulations  or 
ponditions,  one  of  which  reads  as  follows :  ''  And  if  the  said 
paper  or  proceeds  is  intrusted  or  delivered  to  any  other  ex- 
press company  or  agent  (which  said  Adams  Express  Company 
Vol.  XTiT.  7 
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are  authorized  to  do,)  such  company  or  person  so  selected 
shall  be  regarded  exclusively  as  the  agent  of  the  depositor, 
and  as  such  alo  ne  liable,  and  the  Adams  Express  Company 
shall  not  be,  in  any  event,  responsible  for  the  negligence  or 
non-performance  of  any  such  company  or  person/' 

On  the  27th  of  February,  1867,  the  plaintifis  wrote  to 
the  defendants,  to  the  effect  that  they  had  not  received 
the  proceeds  of  said  draft,  and  that  if  they  suffered  any 
loss  by  reason  of  the  negligence  of  the  defendants  or  their 
agents,  they  would  hold  them  responsible. 

On  the  9th  day  of  March,  1867,  the  original  draft  was 
returned  to  the  plaintifis  by  the  defendants,  with  a  note 
written  by  the  agent  of  the  Southern  Express  Company, 
which  read  as  fallows :  *^  D.  Wolff  has  been  sick  for  some 
time.  Draft  presented  a  number  of  times;  promised  to 
pay  'soon.'  On  last  presentation,  Mr.  W.  was  found  to 
have  failed  in  business,  and  says  it  is  impossible  for  him 
to  pay.  "M.  L.  Dohkrty,  Agent" 

On  the  trial  of  this  cause,  a  clerk  of  the  plaintifis  testified 
that  between  the  time  when  he  left  the  draft  with  the 
defendants,  and  the  time  when  the  same  was  returned  to 
the  plaintiffs,  he  called  a  number  of  times  at  the  office  of 
the  defendants,  and  inquired  about  the  draft  or  the  money, 
but  was  always  informed  that  they  had  not  heard  from  it, 
and  that  they  would  write  to  their  agents  in  Memphis  in 
regard  to  the  matter. 

This  was  contradicted  by  the  evidence  of  a  clerk  in 
defendants'  employ. 

The  court  instructed  the  jury  that  if  they  believed  the 
testimony  of  plaintiffs'  clerk,  the  plaintifib  would  be 
entitled  to  recover  the  full  amount  of  the  draft. 

To  this  charge  defendant's  counsel  excepted,  as  also  to 
the  refusal  of  the  court  to  charge  that  upon  the  evidence 
the  plaintifb  were  entitled  to  recover  only  nominal  dam- 
ages. 

The  jury,  thereupon,  found  a  verdict  for  the  plaintiffs, 


NEW  YORK  PRACTICE  REPORTS.        99 

Lienaa  agt.  DinBmore. 

ioT  the  full  amount  of  the   draft,  with   interest  from  its 
date. 

The  defendants  appealed. 

JBlatchford.  Seward  and  Da  CostA;  far  defendants 

and  appellants. 
T.  S,  Alexander  and  R.  P.  Lee,  for  plaintiffs  and 

respondents. 

By  the  courts  Lojew,  J, — ^An  express  company  may  be 
deemed  a  common  carrier,  and  like  the  latter,  may  restrict 
or  limit  their  liability  by  express  contract,  but  it  may  well 
be  doubted  whether  they  can  do  so  by  a  mere  printed 
notice  or  condition  on  the  receipt,  which  the  party  sending 
goods  by,  or  otherwise  employing  them,  may  or  may  not 
faaveseen.  {Dorr  agt.  The  N.  J.  Steam  Nav.  Co.<,  11  N.  F., 
486  ;  Bissea  agt.  N.  T.  Central  B.  B.  Co.,  25  N.  T.,  446 ; 
Bdger  agt.  Dinsmore^  34  Him.,  421.) 

Assuming,  but  without  deciding,  that  the  defendants  in 
this  action  could  not  thus  limit  their  responsibility,  or  if 
they  could,  that  the  plaintiffs  are  correct  in  their  views,  and 
that  the  defendants,  by  their  subsequent  acts,  must  be 
deemed  to  have  waived  the  conditions  in  the  receipt,  which 
they  claino,  exempts  them  from  all  liability  for  the  negligence 
of  the  Southern  Express  Company,  to  which  they  trans- 
ferred the  draft,  and  that  they  are  estopped  from  saying 
that  they  passed  the  same  over  to  .said  company,  still  I  do 
not  see  how  this  judgment  can  be  sustained. 

It  was  admitted  by  the  plaintiffs  in  their  complaint,  and 
:aIso  by  a  certain  stipulation  signed  by  their  attorney,  and 
read  on  the  trial,  that  within  a  few  days  after  the  delivery 
of  the  draft  to  the  defendants,  and  as  soon  as  the  same  could 
be  transmitted  to  Memphis,  to  wit,  on  or  about  the  81st 
<lay  of  Deoember,  1866,  and  repeatedly  thereafter,  the  agent 
of  the  Southern  Express  Company  presented  said  draft  for 
payment  to  the  drawee ;  that  payment  thereof  was  repeat- 
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edly  demanded,  and  that  the  said  drawee   neglected  and 
refused  to  pay^  although  he  repeatedly  promised  to  do  so. 

It  thus  appears  to  be  conceded  by  the  plaintifis  them- 
selves, that  the  defendants  did  all  that  could  possibly  be 
asked  or  required  of  them  in  regard  to  transmitting  the 
draft  to  Memphis,  and  presenting  the  same  to  and  demand- 
ing payment  thereof  from  the  drawee. 

Now^  the  evidence  on  the  part  of  the  plaintifis  shows,  that 
they  never  requested  the  defendants  to  return  the  draft,  nor 
did  they  surrender  the  receipt  and  pay  the  charges,  all  of 
which  was  necessary,  according  to  the  terms  of  one  of  the 
clauses  in  the  receipt,  before  the  defendants  could  be 
required  to  return  the  said  draft,  and  it  may,  therefore,  be 
questionable  whether  they  were  bound  to  do  so,  (Neuh 
stadt  agt.  Adams  J  5  Duer^  13  ;  Manhattan  Oil  Company  agt 
Cam^n  Railroad^  6  Abb.^  N.  5.,  289  ;  Bostwick  agt  Tlie 
Baltimore  and  Ohio  Railroad  Companyj  55  Barb.,  137.) 

However  that  may  be — ^for,  as  already  intimated,  there 
are  also  authorities  to  the  contrary — it  is  quite  clear  that 
the  defendants  should,  at  least,  have  given  due  notice  to  the 
plaintiffs  of  the  non-payment  of  the  draft,  and  not  having 
done  sOy  they  must  be  held  liable  to  the  plaintiffs  for  all 
damages  sustained  by  them  by  reason  o^  their  negligence. 
But  it  seems  to  me  that  before  the  plaintiffi  can  recover 
more  than  mere  nominal  damages,  they  must  show  that  they 
could,  in  all  probability,  have  collected  the  amount  of  the 
draft;  or  some  part  thereof,  from  the  drawee,  if  they  had 
received  the  notice  of  non-payment,  which  the  defendants' 
duty  in  the  premises,  required  them  to  give.  (Allen  agt. 
Suydam,  20  Wend.y  327  to  331.) 

The  defendants  having  used  due  diligence  in  endeavoring 
to  obtain  payment  of  the  draft  and  having  failed,  the  plain- 
tiffs must  show  that  they  could  have  done  better,  and  that 
there  was  at  least,  a  reasonable  probability  that  they  could 
have  collected  the  amount'  of  the  draft,  if  they  had  been 


NEW  YORK  PRACTICE  REPORTa        IQl 

Lienan  agt.  Dinsmore 

properly  notified  that  the  same  was  not  paid^  before  they 
are  entitled  to  recover  the  full  amount  thereof. 

But  haying  done  that,  I  think  they  woul<j[  be  prima  facie 
entitled  to  a  verdict  or  judgment  for  that  amount,  and  the 
onus  would  then  be  upon  the  defendants  to  prove,  that  the 
real  loss  or  damages  sustained  by  the  plaintiffs,  in  conse- 
quence of  the  negligence  imputed  to  them  was  not  the 
whole  amount  of  the  draft.  Tbere  is  not  a  particle  of  evi- 
dence in  the  case  to  show  that  payment  of  this  draft  or  any 
part  thereof,  could  have  been  obtained,  either  by  legal  pro- 
ceedings or  otherwise,  between  the  time  when  it  was  first 
presented  to  the  drawee  for  payment  and  the  time  when  the 
plaintiffs  were  notified  of  its  non-payment. 

From  the  facts  and  circumstances  of  the  case,  the  proba- 
bilities seem  to  me  to  be  all  the  other  way. 

In  my  opinion,  the  jury  should  have  been  charged  as  the 
'Chancellor  thought  they  should  have  been  instructed  in 
Allen  agt.  Suydam  {supra)^  viz. :  that  upon  the  evidence  the 
plaintifis  were  only  entitled  to  nominal  damages;  or  at  least 
they  should  have  been  told  to  find  only  such  damages  as 
they  should  from  the  evidence  believe  it  probable  that  the 
plaintifis  might  have  sustained  by  reason  of  the  delay  of  the 
defendants  in  notifying  them  of  the  non-payment  of  the 
draft. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
«osts  to  abide  event. 

Larremobe,  J.^Concurred. 
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The  Central  Bank  of  Westchester  County  agt,  Jame^ 
M.  Aldbn,  James  T.  Rogers  and  another. 


Bj  the  Code  ((  412)  terviee  of  notice  of  trial  hy  mail  may  be  made  sixteen  days  before- 
the  day  of  trial,  indoding  the  day  of  serrioe :  and  snch  service  is  good,  alihongh 
the  last  (IGth)  day  falls  on  Sunday  before  Monday  for  which  the  eaose  is  noticed. 
Therefore  service  made  by  mail,  on  the  4(h  of  the  month,  for  trial  en  Monday  the- 
20th,  is  good. 

It  setms  that  the  second  sabdivision  of  section  407  of  the  Code,  providing  for  th& 
eompniadon  of  time,  that  **  if  the  last  day  be  Sunday  it  shall  be  ezcloded,"  doe» 
not  apply  to  notice  of  trial  by  Jnry. 

Westchester  Special  Termy  April.  1871. 
Motion  by  defendants  to  set  aside  judgment  and  inquest 
taken  against  them  by  the  plaintiffs,  for  irregularity. 

^William  H.  Secor,  for  the  motion. 

This  is  a  motion  made  to  set  aside  and  vacate  a  judgment 
in  this  action,  taken  by  default  by  the  plaintiff*  herein,  upon 
the  ground  that  the  judgment  is  irregular  and  void,  for  want 
of  the  necessary  number  of  days  •*  notice  of  trial''  when 
served  by  mail.  The  time  within  which  to  do  an  act,  to 
serve  the  same,  when  so  served,  requiring,  under  the  Code 
of  Procedure,  sixteen  days  notice  of  the  trial,  before  the 
day  of  trial  mentioned  in  said  notice,  and  excluding  the  day 

of  trial. 

The  said  notice  was  dated  the  4th  day  of  March,  1871 
(Saturday),  and  according  to  the  showing  of  the  plaintiff^s 
attorney  mailed  and  so  served  on  that  day. 

That  said  notice  also  contains  the  information  and  notice 
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that  the  trial  would  be  had  on  the  third  Monday  inst  (20th) 
in  said  county. 

Therefore  making  the  19th  of  March  (Sunday)  bis  last 
day  in  computing  sixteen  days  of  time;  fall  upon  and  include 
Sunday  as  his  last  day  in  said  computation  of  time  by  the 
plaintiffVattorney;  was  dies  non. 

L  It  ]«  unnecessary  to  urge  in  this  connection^  or  oflfer 
authorities  thereon,  that  the  act  of  the  notice  of  trial,  when 
an  appearance  has  been  given,  an  affidavit  of  merits  been 
filed;  and  an  answer  (denying  the  complaint)  is  served,  that 
the  notice  of  trial,  unless  waived  by  a  trial,  is  a  substantial 
right,  which  the  moving  party  is  required  to  serve  upon  the 
opposing  party  within  a  determined  time,  fixed  by  law, 
when  said  party  desires  to  bring  the  cause  to  trial ;  or,  like 
as  in  this  instance,  the  defendant  should  have  been  served, 
the  ^'notice  of  trial"  and  the  sixteen  days  to  be  embraced  as 
time,  when  served  by  mail,  as  prescribed  in  section  407,  for 
ascertaining  days  and  computing  the  same,  and  section  412, 
for  making  the  service  and  the  manner  of  making  such  ser- 
vice, and  ascertaining  therein  the  day  to  commence  the 
computation  of  time. 

In  support  of  the  same.  (  Wolf  agt.  HorUm^  3  Caine 
86 ;  Campbell  agt.  International  Life  A$3.  Co,j  4  Bosw.f 
298-310,  General  Term,  N.  T.  Superior  Court.) 

11.  Section  407,  Code  of  Procedure,  time  how  computed. 
Subdivision  1.  The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last. 

Subdivision  2.  If  the  last  day  be  Sunday,  it  shall  be 
excluded. 

Section  412.  When  the  service  is  by  'mail,  it  shall  be 
double  the  time  required  in  cases  of  personal  service,  except 
service  of  notice  of  trial,  which  may  be  made  sixteen  days 
before  the  day  of  trial,  including  the  day  of  service. 

You  here  include  the  first  day  and  include  the  last,  if  not 
Sunday,  in  computing  sixteen  days  before  trial. 
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in.  The  plaintiff's  attorney,  by  his  own  showing,  served 
the  *^  notice  of  trial"  by  mail,  on  the  4th  day  of  March, 
1871,  the  notice  itself  bearing  the  same  date  on  its  face, 
thereby  electing  to  commence  his  service  on  that  day, 
thereby  computing  the  4th  day  of  March  as  his  first  day, 
and  the  19th  day  of  March  (Sunday)  as  his  sixteenth  and 
last  day,  therefore,  giving  the  defendants  but  fifteen  days' 
notice  before  the  day  of  trial,  the  20th  day  of  March,  so 
designated  by  the  plaintiff's  attorney,  in  bis  said  notice  of 
trial.  The  19th  day  of  March  was  Sunday,  and  excluded 
under  ^  407,  and  the  day  of  trial  cannot  be  computed  under 
^  412  of  the  Code,  as  that  section  precludes  it,  therefore, 
this  defendant  had  but  fifteen  days'  notice  of  trial,  before 
the  day  of  trial. 

The  distinction  and  difference  between  a  notice  of  trial 
served  by  mail  is,  that  you  include  the  day  of  service,  to 
wit,  when  placed  in  the  post-office,  and  exclude  the  last 
day  before  the  day  of  trial  "  only,"  when  it  is  Sunday, 
when  it  is  elected,  to  serve  sixteen  day's  notice  of  trial  by 
mail.  Therefore,  had  the  plaintiff's  attorney  so  served  and 
dated  his  notice  of  trial  on  the  dd  day  of  March,  there 
would  have  been  sixteen  days'  service  of  notice  of  trial — 
herein. 

Evidently  the  plaintiff's  attorney  computed  dates  of 
days,  and  not  the  days  of  dates,  in  his  calculations. 

Having  so  elected  to  proceed,  such  proceeding  was  irregu- 
lar and  insufiicient  on  its  face,  and  the  inquest  taken,  and 
the  judgment  entered  therein  on  the  2l8t  day  of  March, 
1871,  is  void  and  illegal.  {Jenhs  agt.  Payne,  15  Johns., 
398 ;  GUlilan  agt.  MorreU,  1  Cainej  156  ;  Wolf  t^gt.  Hortan^ 
3  Cainey  86;  Campbell  agt.  Tlie  International  Life  Ass, 
Co.  of  London,  4:  Bosw.y  29S,  General  Term,  N.  Y.  Superior 
Court.) 

Judge  Hoffman  says^  in  delivering  the  opinion  of  the 
court,  in  the  last  case,  that  ^  407  of  the  Code  of  Procedure 
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furnishes  a  definite  rule  for  all  cases  within  the  provisions 
oi  the  Code  ot  Procedure,  for  the  days  to  be  computed,  aiyi 
to  be  used  in  the  noticing  of  time,  and  says,  if  Sunday  is' 
the  last  day,  it  shall  be  excluded. 

IV.  That  immediately  upon  the  receipt  of  the  said  notice 
of  trial,  and  upon  the  same  day,  the  attorney  for  this  defend- 
ant (Alden,)  returned  the  said  notice  of  trial  to  the  plain^ 
tiff's  attorney,  with  sufScient  reasons  for  the  return  ot  said 
notice  of  trial,  properly  indorsed  thereon. 

And  on  the  22d  day  of  March,  (the  day  when  service  was 
made  on  defendant's  attorney,  at  his  office,  New  York  city, 
of  the  notice  of  the  entry  of  judgment,  and  the  notice  that 
the  costs  had  been  taxed,  and  the  notice  of  the  i'e-adjusting 
of  the  same  for  the  27th  day  of  March,  1871,  at  9  o'clock 
in  morning  of  that  day,  at  White  Plains,)  defendant's  attor- 
ney returned  the  same  day  as  received,  to  the  plaintiff's 
attorney,  the  said  notice  of  entry  of  judgment,  taxation, 
and  the  re-adjustment  of  costs  with  sufficient  reasons  for  the 
return  thereof  properly  indorsed  thereon,  thus  showing  and 
oxhibiting  hi]»  good  faith,  and  not  misleading  the  plaintiff's 
attorney.  {Fassett  agt.  Lorrj  11  TFeni.,  178;  N.  T. 
Central  Ins.  Co.  agt.  Kdsepy  13  How.j  535;  UUiott  agt. 
Xennedjfj  26  How.j  424)  The  papers  were  not  returned 
in  this  last  case,  thereby  showing  want  of  good  faith,  &c. 

y.  Therefore  this  motion  should  be  granted  in  that  the 
judgment  taken  herein,  be  set  aside  and  vacated  with  costs, 
and  an  order  entered  to  that  effect. 

Odle  Close,  opposed. 

GiLBEBT,  J. — The  plaintiff  served  the  notice  of  trial  in 
this  action  by  mail,  and  dated  and  mailed  said  notice  on 
Saturday,  the  4th  of  March,  for  ^'sixteen  days'"  notice  of 
trial,  the  case  being  noticed  for  Monday,  March  20.  De- 
fendants' attorney  returned  notice  of  trial  for  irregularity, 
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claiming  *^  fifteen  days  only ''  being  given,  as  Sunday,  the 
I9th)  could  not  be  included  in  the  sixteen  days^  according 
to  section  407  and  section  412  of  the  Code.  Plaintifis  took  an 
inquest.  This  motion  was  made  to  set  aside  the  judgment 
as  irregular  and  Toid — no  sufficient  ^^  notice  of  trial  ^'  having 
been  served.  Sunday^  the  19thy  should  be  included  in  com- 
puting the  sixteen  days^  and  the  motion  is  denied  accord* 
ingly. 


I 
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In  the  matter  of  the  petition  of  Laura  E.  Eager  and  others^ 
to  vacate  assessments  for  paving  Irving  Place  from  14tb 
to  20th  street,  19th  street  from  Third  to  Sixth  avenue^ 
and  16th  street  from  Fourth  avenue  to  Rutherford  Place 
with  Nicolson  pavement. 


It  has  been  heretofore  held  bj  this  court,  that  the  act  passed  April  26th,  1870,  author- 
izing the  court  to  dedoct  anj  nnlawfnlly  increased  assessment  in  street  cases  in< 
the  citj  of  New  York,  dec,  does  not  applj  to  cases  which  had  arisen  before  the- 
passage  of  the  act,  bat  that  snch  act  was  prospective  only  in  reqninng  the  amount 
erroneously  assessed  to  be  deducted. 

Where  the  resolution  and  ordinance  requires  streets  to  be  paved  with  Nicolsoa 
pavement,  and  ihatcnW'vaUrt  be  laid  or  relatd  at  intersecting  streets,  it  is  irregular 
not  to  lay  such  cross-walks  as  directed  by  the  ordinance,  and  yet  charge  upon  the 
owners  of  lots  the  cost  of  laying  them.  It  is  a  fraud  upon  the  lot  owners,  which 
entitles  them  to  relief  under  the  act  of  1858. 

The  charge  of  two  and  one  half  per  cent  for  colUetw^,  is  not  erroneous.  The  stat- 
ute gives  that  amount  on  moneys  collected.  This  charge,  as  well  as  the  cost  of 
the  work,  has  to  be  raised  by  an  assessment  ou  the  property  and  the  whole  sum, 
when  collected,  is  paid  into  the  treasury.  The  statutes  evidently  give  the  per  cent* 
age  on  the  whole  amount  assessed  and  collected. 

There  is  no  authority  given  by  statute  authorizing  an  assessment,  to  include  in  the- 
contract  an  aUowanoe  to  contractors  for  extra  compensation,  if  the  work  is  done- 
t/efore  the  timejtxtd  in  the  ccntract 
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These  proceedings  were  brought  to  vacate  assessments 
imposed  on  the  property  of  the  petitioners  for  paving  Irving 
Flaccy  19th  and  16th  streets  with  Nicolson  pavement  under 
the  acts  in  relation  to  frauds  in  assessment;  for  local 
improvements  in  the  city  of  New  York. 

The  resolutions  and  ordinances  relative  to  each  street,, 
provide  that  the  streets  be  paved  with  Nicolson  pavement^, 
where  not  already  paved  with  Belgian  pavement,  and  cross- 
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walks  laid  or  relaid  at  intersecting  streets.     No  cross-walks 
'  were^laid  or  relaid  at  the  intersection  of  Irving  Place  with 
16th  or  19th  street. 

The  advertisements  issued  by  the  Croton  aqueduct 
department,  called  for  proposals  and  bids  for  contracts  for 
laying  the  Nicolson  pavement,  which  is  a  patented  article,  and 
the  Nicolson  Pavement  Company  have  the  exclusive  right 
to  lay  it  in  the  city  of  New  York.  Only  one  bid  for  each 
street  \ya8  received,  which  was  made  by  the  Nicolson  Pave- 
ment Company,  and  the  contracts  were  made  with  that 
company  to  do  the  work. 

This  company  laid  in  the  three  streets,  cross-walks  or 
bridge  stones,  the  charge  for  laying  which,  exceeded  in  each 
street,  the  sum  of  two  hundred  and  fifty  dollars.  In  the 
advertisement  for  proposals  for  bids  there  was  no  mention 
of  cross-walks. 

In  each  of  the  assessment  lists  there  was  included  a  charge 
of  three  dollars  and  fifty  cents  per  day  for  each  dny  the 
work  was  completed  prior  to  the  time  agreed  upon  in  the 
contract. 

It  appeared  from  the  testimony  of  Johq  T.  Tully,  secre- 
tary of  the  board  of  assessors,  that  the  charges  for  the  col- 
lection of  the  several  assessments,  exceeded  the  two  and  one 
half  per  cent,  allowed  on  the  items  of  the  assessments  after 
deducting  therefrom  the  item  for  collection.  The  ordinance 
of  the  common  council  allows  to  the  collector  and  his  dep- 
uties, an  equal  part  of  two  and  one  half  per  cent,  on  all 
items  of  assessments  collected  by  the  bureau  for  the  collec- 
tion of  assessments  during  their  term  of  office,  and  of  two 
per  cent,  on  all  unpaid  items  of  assessments  returned  during 
their  term  of  office  to  the  bureau  of  arrears.  The  estimate* 
of  the  cost  of  collection  was  based  on  the  supposition  that 
the  whole  amount  of  the  assessment  would  be  received  by 
the  collector  during  the  years  the  assessment  is  in  his  hands, 
and  therefore  that  he  would  be  entitled  to  two  and  one  half 
per  cent,  ou  the  whole  amount  instead  of  but  two  per  cent., 
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which  he  is  authorized  to  receive  for  the  sums  not  collected 
by  him. 

And  it  appeared  that  the  collector  of  assessments^  not  only 
had  two  and  one  half  per  cent,  upon  the  expenses,  but  also 
the  same  per  centage  on  his  own  fees.  These  proceedings 
were  instituted  in  February,  1870^  and  the  testimony  taken 
from  time  to  time,  prior  to  April  13th.  On  the  20th  of 
April;  1870,  the  cases  were  argued  before  Mr.  Justice 
BBADY,at  special  term,  who  rendered  the  following  opinion : 

Abraham  R.  Lawrence,  Jr.y  for  petitioners. 
A.  J.  VANDERPOEL,ybr  the  Mayor ^  Aldermen^  dkc* 

Brady,  J.-^There  are  two  objections  taken  to  the  assess* 
ments  imposed  upon  the  lands  of  the  petitioners,  which  are 
well  taken.  •. 

F%rst\  The  charge  for  cross-walks  of  stone,  none  having 
been  laid,  and  none  others  having  been  authorized. 

Second.  The  charge  for  collection  in  excess  of  two  and 
a  half  per  cent,  allowed  by  law.  These  charges  are  legal 
irregularities  within  the  decisions  of  this  court,  relative 
thereto,  and  the  assessments  must  be  vacated  under  the  act 
of  1868.  {Laws  of  1858,  p.  574,  §  2;  Matter  of  Wood,  61 
J5ar6.,  276 ;  Matter  of  Lewis,  36  How.,  162;  Matter  ofBdb* 
cock,  2^  How.,  118;  Matter  of  BeamSy  17  How.j  459;  Mat^ 
tcr  ofSuhlcTy  .19  How,,  317 ;  Matter  of  Wm.  JB.  Astor,  MS.) 

Section  27  of  the  Act  of  1870,  chap.  383,  passed  April 
26,  1870,.  might  render  these  objections  valueless,  but  that 
act  was  not  passed  when  these  applications  were  heard; 
has  no  retroactive  effect,  therefore,  and  the  irregularities 
under  its  provisions  cannot  be  remedied.  I  have  examined 
all  the  points  submitted  in  reference  to  the  proceedings  for 
the  assessments  objected  to,  and  my  judgment  is  that  none 
of  them,  except  those  embracing  the  items  mentioned,  are 
well  taken. 

I  deem  it  unnecessary  to  say  anything  further  in  deciding 
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these  applications,  except  that  the  principles  upon  which 
the  assessment  is  made  is  not  thfe  subject  of  review  under 
the  act  of  1858,  supra.  If  erroneous,  it  is  not  a  legal  irre- 
gularity within  the  meaning  of  that  act.  The  land  of  the 
petitioners  and  others  subject  to  assessment  for  the  improve- 
ment made  may,  therefore,  be  again  assessed,  as  provided 
by  the  act  of  1A5S,  supra^  the  charge  for  cross-walks  and 
the  charge  for  collecting  already  considered,  being  excluded 
<rom  the  expenses  of  the  improvement  and  the  expenses  of 
the  new  assessments  being  also  excluded. 

From  the  order  entered  on  this  decision,  the  Mayor,  Al- 
dermen and  Commonalty  appealed  to  tlie  general  term  (tf 
this  court. 

A.  J.  Vandebpo^l,  coMiselfor  appellants. 
A.  R.  Lawrence,  Jr.,  counsel  for  respondents^ 

By  the  courty  Inqrahah,  P.  J. — We  have  heretofore  held 
that  the  act  of  1870  did  not  apply  to  cases  which  had 
arisen  before  the  passage  of  the  act,  but  that  such  act  was 
prospective  only  in  requiring  the  anr>ount  erroneously 
assessed  to  be  deducted.  There  can  be  no  doubt  of  its 
having  been  irregular  not  to  lay  the  cross-walks  as  directed 
by  the  ordinance,  and  yet  to  charge  upon  the  owners  of 
lots  the  cost  of  laying  them.  The  cost  of  laying  Kicolson 
pavement  was  $4  95  per  square  yard ;  the  cost  of  the  bridge 
stones  was  SI  30  per  foot — nearly  three  times  more  than 
the  wooden  pavement.  It  would  not  require  any  great 
stretch  of  the  imagination  to  find  that  such  a  charge  was  a 
fraud  on  the  lot  owners,  which  entitles  them  to  the  relief 
sought.  The  charge  of  two  and  one  half  per  cent,  for  col- 
lecting was  not,  in  my  judgment,  erroneous.  The  statute 
gives  that  amount  on  moneys  collected.  This  charge,  as 
well  as  the  cost  of  the  work,  has  to  be  raised  by  an  assess- 
ment on  the  property,  and  the  whole  sum  when  collected  is 
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paid  into  the  treasury.  The  statutes  evidently  give  the 
percentage  on  the  whole  amount  assessed  and  collected.  It 
may  well  be  doubted  whether  the  contract  was  properly 
made  to  include  an  allowance  to,  contractors  for  extra  com- 
penisation  if  the  work  is  done  before  the  time  fixed  in  the 
contract.  No  such  authority  is  given  by  the  statute  author- 
izing the  assessment,  nor  does  the  ordinance  directing  the 
improvement  provide  for  it.  We  see  no  authority  for  the 
department  to  agree  to  pay  extra  sums  to  the  contractor, 
not  for  doing  the  work,  but  for  doing  it  quicker  than  he 
would  otherwise  do  it.  It  is  opening  a  door  for  abuses 
which,  by  extending  the  time  for  completing  the  work, 
may  give  to  a  contractor  large  sums  of  money  for  which  he 
would  render  no  equivalent. 
Order  appealed  from  affirmed. 


.•' 
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U.  S.  DISTRICT  COURT. 


In  re  Carow. 


An  adjndtcation  of  bankrnptcy  terminates  the  interest  of  (he  banknipt  In  any  poUoj 
of  insoranoe,  ana  Uie  policy  ia  thenoefonh  void  and  of  no  effect;  Init  an  inaaranoe 
company  may  consent  to  continoe  their  liability  by  the  oanal  tranafer  of  the  policy 
to  the  register  in  charge  of  the  bankruptcy  proceedings,  until  an  assignee  shall 
have  been  appointed,  and  may  also  transfer  said  policy  to  the  assignee  when  ap- 
pointed. It  is  optional  with  the  company  to  continue  the  risk  by  such  tranafert, 
or  to  cancel  the  same. 

The  title  to  the  property  of  a  bankrupt,  by  operation  of  law,  Tests  in  the  register  aa 
register,  although  the  property  may  be  in  the  possession  of  the  U.  &  marafaal  aa 
messenger,  it  is  still  in  the  possession  of  the  court,  and  the  register  is,  by  the  bank- 
rupt  law,  the  court  or  trustee. 

Th«  U.  S.  marshal  and  assignee  or  trustee  are  officers  of  the  court,  and  must  o'bey 
the  order  of  the  register,  and  their  necessary  expenses  and  disbursements  made 
by  them  in  the  protection  of  the  property  of  the  bankrupt's  estate  must  be  taxed 
by  the  register  and  paid  out  of  the  estate. 

Southern  District  of  New  York. 

Before  John  Fitch,  Register — This  cause  is  now  pending 
before  me.  The  said  Carow  has  been  duly  adjudicated  a 
bankrupt  by  the  district  court.  The  United  States  marshal, 
is  messenger,  has  seized,  attached,  and  has  in  his  possession, 
under  the  order  of  this  court,  three  ships,  claims  of  indebted- 
ness to  the  bankrupt  and  other  property,  claimed  by  creditors 
to  be  the  property  of  the  estate  of  the  bankrupt.  It  is 
satisfactorily  shown  to  me  by  creditors  and  by  the  United 
States  marshal,  that  these  ships  are  estimated  to  be  worth 
from  eighty  to  one  hundred  thousand  dollars  or  more,  sub- 
ject to  liens  and  incumbrances.  It  appears  by  the  sched- 
ules of  the  said  bankrupt  that  the  said  three  ships  were 
previously  insured  in  various  companies,  and  that  notes  of 
the  bankrupt  were  given  in  payment  of  said  insurance. 
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which  notes  have  not  been  paid,  and  are  set  out  in  said 
schedule  as  part  of  the  icdebtedness  of  the  said  bankrupt. 

I  decide,  as  a  matter  of  law,  that  the  adjudication  of  this 
court,  declaring  the  said  Carow  a  bankrupt,  ended  the 
liability  of  the  companies  upon  their  policies  unless  they 
saw  fit,  at  the  request  of  the  register  in  bankruptcy,  or  the 
United  States  marshal  as  mesaenger,  in  writing,  to  consent 
to  continue  their  liability  under  said  policies  by  the  usual 
consent  and  transfer  of  said  policies  from  the  said  Carow 
to  the  said  register  or  marshal,  on  account  of  the  creditors 
of  the  estate,  u  ntil  an  assignee  shall  have  been  appointed, 
and  then  it  would  be  optional  with  the  companies  to  con- 
tinue the  risks  by  transfers  to  the  assignee  or  to  cancel  the 
same. 

The  interest  oi  the  assured  in  a  policy  ceases  with  any 
transfer  thereof.  An  adjudication  of  bankruptcy  by  opera- 
tion of  law  transfers  the  interest  of  the  bankrupt  in  a  policy 
to  the  register.  The  policy  is  not  assignable  without  the 
consent  of  the  company  in  writing.  The  assignment  of  the 
policy  to  the  register  to  be  of  any  benefit  to  the  estate, 
must  be  with  the  consent  of  the  company  in  writing,  and 
without  such  consent  the  policy,  after  such  adjudication, 
would  be  void  and  of  no  effect,  as  an  assignment  without 
consent  of  the  company,  avoids  the  policy.  {Smith  agt. 
The  Saratoga  County  Mutual  Fire  Ins.  Co.y  1  EiUj  497«) 

It  is  not  necessary  that  the  bankrupt  should  pro  forma 
assign  the  policy  to  the  register,  as  the  register  takes  it  by 
operation  of  law. 

The  filing  of  a  petition  in  bankruptcy  at  once  brings  the 
property  of  the  insolvent  into  the  bankruptcy  court,  and 
places  it  in  its  custody  and  under  its  protection  as  fully  as 
if  actually  brought  into  the  visible  presence  of  the  court.. 

I  hold  it  to  be  my  duty,  and  that  I  am  required  by  law, 

to  protect  the  interest  of  the  creditors,  or  by  an  order  of 

this  court  to  direct  the  United  States  marshal  to  ca^se  the 

said  ships  to  be  properly  insured,  in  safe  and  responsible  in- 
Vou  XLI.  8 
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surance  companiesy  as  by  the  bankrupt  law  the  title  of  the. 
property  and  estate  of  the  bankrupt  upon  the  adjudicatioa 
and  order  of  reference  to  the  register,  by  operation  of  law, 
at  once  vests  in  the  register  as  register ;  and  although  in  the 
actual  possession  of  the  United  States  marshal  as  messenger, 
it  is  still  in  the  possession  of  the  court,  and  he  will  be  pro* 
tected  in  his  obedience  to  its  orders  by  the  court.  His 
expenses,  disbursements  and  costs  are  taxed  and  allowed  by 
the  register  {rule  5).  The  register  has  the  power  to  order 
the  payment  of  fees  and  expenses  incurred  in  the  proceed* 
logs  out  of  the  funds  in  the  hands  of  the  assignee.  {In  re 
Laney  2  S.  B.y  100).  He  may  appoint  a  watchman  to: 
take  charge  of  the  property.  {In  re  Bogert  et  al.j  2  JB. 
B.f  178 ;  In  re  Sha/er  et  al,^  2  B.  B.,  liS.)  He  is  authorized 
and  required  to  receive  the  surrender  of  property  and 
keep  it  safely  until  it  can  be  turned  over  to  the  assignee, 
{In  re  Hashrouck^  B.  i2.,  Sup.<f  17.)  In  this  case  the 
money  necessary  to  pay  for  the  insurance  will  have  to  be 
advanced  by  the  marshal,  and  be  allowed  to  the  marshal 
in  his  bill  of  costs,  with  a  fair  compensation  for  the  use  of 
it,  to  be  allowed  and  taxed  by  the  register  and  paid  out  of 
the  proceeds  of  the  estate. 

I  hold  it  to  be  the  duty  of  the  register  to  exercise  a  sound 
discretion  in  regard  to  the  direction  to  be  given  in  regard 
to  estates  in  bankruptcy,  that  all  insurable  property  should 
be  properly  insured  and  properly  cared  for  in  every  respect ; 
that  the  register  is  as  it  were,  the  guardian  and  protector 
of  the  property  in  the  possession  of  the  court,  and  under  its 
control,  and  the  marshal  as  an  officer  of  the  court,  is  also 
under  its  control,  as  it  was  held  in  the  case  of  In  re  Glaser 
(1  B.  B.y  73),  Blatchford,  J.,  that  district  courts  had  orig- 
inal jurisdiction  in  all  matters  and  proceedings  in  bank- 
ruptcy, and  that  that  jurisdiction  extends  to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy. The  estate  surrendered  is  placed  in  the  custody 
of  the  court   so  sitting  in  bankruptcy,   and   the  officer 
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^assignee  or  trustee)^  apfiointed  to  manage  k^  is  accounta- 
ble to  the  court  appointing  him  and  to  that  court  alone. 
{In  re  Barrow j  In  re  Loeb,  Simon  <6  Co.,  In  re  Winter^  1 B.  JR., 
125 ;  In  re  Schnepf^  B.  B.  Sup.  XLI.;  In  re  Bowie j  IB.B., 
185.)  The  commencement  of  proceedings  m  bankruptcy 
at  once  transfers  to  the  district  court  the  jurisdiction  over 
the  bankrupt,  his  estate  and  all  parties  and  questions  con- 
nected therewith.  {Jones  agt.  Leach  et  al.,  1  B.  JR.,  166 ; 
Pennington  agt.  Saky  Phelan  et  al,  1  B.  B.^  157 ;  In  re 
Kmgonj  33  How.j  392,  and  the  authorities^  there  cited:) 

The  United  States  marshal,  as  messenger,  is  an  officer  of 
the  court,  and  subject  to  its  authority  and  control,  and  must 
obey  its  orders  and  directions  as  such  officer  can  for  the 
iDteretts  of  the  creditors^  and  also  have  a  care  that  the 
interests  of  the  bankrupt  shall  be  protected,  and  that  his 
property  shall  be  so  managed  as  to  realize  the  largest  amount 
attainable,  both  for  the  interest  of  the  creditors,  and  that 
the  bankrupt  may,  by  such  judicious  management  of  his 
^property  and  effects,  come  within  the  provision  of  the  fifty 
^er  cent,  clause.  In  order  to  afford  the  marshal,  as  messen- 
ger, full  protection  and  guaranty  by  order  of  the  district 
•court  from  loss  by  rason  of  his  adyance  for  premiums  upon 
the  policies  of  insurance,  I  propose  to  grant  the  following 
order  in  this  cause  : 

^^That  the  United  States  marshal  cause  to  be  insured  the 
three  ships,  now  in  possession  under  and  by  virtue  of  an 
order  of  this  court,  viz. :  Polar  Star^  Tri-Mountain  and 
Xdith  ;  that  he  cause  to  be  insured  the  Polar  Star  at  the 
snm  of  sixteen  thousand  dollars,  the  Tri-Mountain  at 
twenty-six  thousand  dollars,  and  the  Edith  at  forty-five 
thousand  dollars,  or  as  near  those  sums  as  he  can  procure 
insurance  on  them  respectively,  in  safe,  solvent  and 
responsible  insurance  companies  in  the  state  of  New  York, 
upon  reasonable  and  proper  terms  as  to  rates  of  insurancCi 
ior  the  space  of  two  months."  * 

Which,  as  the  order  of  this  court,  will  afford  the  marshal 
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ample  protection,  and  at  the  same  time  secure  the  creditors 
the  value  of  the  property,  in  case  ofioss,  and  also  secure 
the  other  claimants  and  all  those  having  prior  liens  or 
admiralty  liens  which  may  have  become  vested  rights  prior 
to  the  adjudication  in  bankruptcy.  In  any  event  the 
policies  should  be  so  worded  as  to  cover  the  mterests  of  all 
concerned. 

Afi  tb|8  is  a  question  as  to  the  power  of  the  register  in  invol- 
tintaf  y  cfif^  to  clause  prppe,r  care  to  be  taken  of  property » I 
ask  the  .direction  of  the  district  court  as  to  the  issue  of  the 
order  ta  the  United  States  marshal,  as  the  marshal  desires  the 
protec^tion  and  direction  of  the  court  in  this  matter,  there 
be^pff  adverse  claunants  of  the  property  to  be  insured,  and 
tbecttonieys  for  the  bankrupt  claim  that  the  bankrupt 
ha^  ^^ith^f  i^^sh^;  ^^^(^  °<>^  interest  in  the  ships,  and  that 
this  court  in  b^inj^rup^y  has  nojt,  by  any  proce^ings  in  this 
cai)^,  acquired  any  jurisdiction  over  the  same. 

ISjjATCKFpRD^  J.— If  the  marshal,  as  messenger,  has  these 
'shij>8  in  bis  fpossessioa  and  actual  custody  as  the  property 
of  t^e,bankrupt|  it  is  proper  they  should  be  insured  in 
such  snms  and  for  such  time  as  shall  seem  to  the  register 
proper^  In  that  view  and  on  the  certificate  of  the  register^ 
the  annexed  proposed  order  is  approved. 
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SUPREME  COURT. 

John  C.  Strong,  appellant,    agt.  James  F.  EmsttB  aad 

others,  respondents. 

A  «Mmty  court  kdtjurisdictUn  of  an  aetiOD  to  Jortchn  a  m/ortgagei  ^Ikieh  c^Ataint, 
in  addition  to  the  premisea  described  and  titaated  in  ita  own  count j,  land« 
•deaeribed  and  sitoated  in  another  coantj. 

t'imih  Judicial  Department ,  January  Term^  1871. 
Present^  Mullin,  P.  J.,  Talcott  atid  Johksow,  J  J 
Appeal  from  a  judgment  of  the  county  court  of  Erie 
-county,  dismissing  the  complaint  for  want  of  jurisdiction. 

i 

John  C.  Stbong,  in  person^  appellant. 

The  Code  confers  a  general  jurisdiction  on  the  county 
•court  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the 
mortgaged  premises  situated  within  the  county,  and  the 
<^ourt  of  appeals  have  decided  the  jurisdiction  to  be  e6n- 
stitutional  and  valid.  {Coae^  580;  Behschi  agt.  Cm^HoeU^ 
S  -466.,  83 ;  Arnold  agt.  ReeSj  17  How.,  36 ;  18  N.  T.^  67; 
UN.  r.,  80.) 

1.  The  complainant,  in  this  case  only  asks  the  fbr^Iobure 
of  the  mortgage  upon  the  lands  therein  specified  fn  Erie 
county.  There  is  no  qualification  whatever  to  the  general 
jurisdiction  conferred  on  the  county  court* 

2.  The  defendant  Umlauf,  the  only  one  Who  has 
answered  in  the  case,  reads  this  statute  confirming  gen- 
eral jurisdiction  with  this  qualification:  '<If  the  mort- 
gage sought  to  be  foreclosed  also  covers  land  in  another 
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county,  the  county  court  has  no  jurisdiction  to  order    a 
sale  of  the  lands  in  Erie  county." 

3.  There  is  no  such  qualification  in  the  statute.  It  is  not 
an  act  of  construction  to  insert  it,  but  an  act  of  legislation. 

4.  Suppose  I  loan  a  man  SIO^OOO,  and  take  his  mort- 
gage upon  a  house  and  lot  in  BufTalo,  and  also  on  his 
house  and  lot' in  Fort  Erie  across  the  river,  in  Canada.  If 
I  cannot  foreclose  upon  the  house  and  lot  in  Erie  county 
because  the  mortgage  also  covers  property  in  Canadai  the 
mortgagee  is  remediless.  For  Canada  is  as  much  a 
foreign  jurisdiction  to  the  supreme  court,  as  another 
county  is  to  the  county  court.  If  the  position  taken  ia 
this  case  is  sound,  it  would  follow  that  neither  in  the 
American  or  Canadian  courts  could  the  mortgage  be 
foreclosed  at  all. 

II.  The  equities  of  the  plaintiff  are  all  admitted.  The 
defendant  Umlauf,  the  only  defendant  who  answers,  ha» 
shown  no  standing  in  court  giving  him  a  right  to  raise  any 
question  whatever  in  the  case. 

1.  His  answer  is  a  virtual  judgment  creditor's  bill  against 
his  co-defendant,  Isaac  Eighme.  He  does  not  show  that  he 
ever  issued  any  execution  against  his  judgment-debtor^ 
Isaac  Eighmie,  or  had  acquired  in  any  way  an  equitable 
lien  upon  his  assets. 

a.  He  avers  that  when  he  recovered  his  judgments  Isaac 
Eighme  was  in  the  possession  of  the  lands  and  premises 
covered  by  the  plaintiff's  mortgage*  Then  he  avers  he 
was  the  equitable  owner  of  the  same.  These  are  all  his- 
averments  against  his  judgment  debtor,  Isaac  Eighme. 

b.  He  does  not  aver  that  Isaac  Eighme  ever  held  the 
legal  title  to  the  lands,  or  that  his  jwlgments  were  ever  a 
lien  thereon,  or  that  he  ever  has  acquired  or  taken  the  legal 
steps  to  acquire  a  lien  upon  the  equitable  interests  of  Isaac 
Eighme,  which  are  the  only  ones  he  pretends  he  has  in  the 
lands  covered  by  the  plaintiff's  mortgage. 

III.  The  foreclosure  in  the  county  court  would  give  full 
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and  perfect  relief  according  to  the  rights  of  al  i  parties.  It 
would  be  a  bar  against  any  second  foreclosure  of  this  mort- 
gage upon  the  lands  it  covers  in  Cattaraugus  county.  The 
plaincifT,  in  such  a  case^  will  never  foreclose  his  mortgage 
in  the  county  court^  except  where  the  lands  in  the  county 
are^  in  his  judgment,  as  in  this  case,  a  fair  and  adequate 
security  lor  the  mortgage  money.  (16  Johns.y  136  ;  15 
Johns.y  229 ;  1  Wend.^  487 ;  8  Wend.,  492  j  SmiWs  Leading 
CaseSj  669  J  42  Barb.,  270.) 

1.  The  finding  of  the  judge  shows  the  whole  amount  of 
the  mortgage  money  is  due,  and  of  course  any  second  suit 
for  the  foreclosure  of  the  saoie  mortgage  would  be  barred. 

We  submit,  therefore,  the  learned  judge  erred  in  dismiss- 
ing the  plaintiff's  complaint. 

S.  P.  Perkins,  for  respondevt 

I.  The  county  court  was  correct  in  deciding  to  dismiss 
the  plaintifT's  complaint  in  this  action^  because, 

1.  The  mortgage  in  suit,  covers  real  estate  situate  in  two 
different  counties  of  this  state,  only  a  portion  of  which  is 
situate  in  the  county  of  Erie,  where  alone  said  Erie  county 
court  has  jurisdiction  in  any  matter,  suit,  or  proceeding. 

2.  Because  county  courts  of  this  state,  are  courts  of 
limited  jurisdiction,  all  their  powers  and  duties  are  carefully 
defined  and  prescribed  by  statute.  This  court  has  no  original 
common  Zatr  jurisdiction  whatever.  Seotion  30  of  the  CodQ 
of  Procedure;  carefully  limits  and  defines,  in  what  particular 
actions  and  proceedings,  the  county  court  of  each  of  th» 
several  counties  of  this  state  can  exercise  its  jurisdictional 
functions.  It  will  be  seen  by  a  reference  to  this  section,  of 
the  Code,  that  the  powers  and  jurisdiction  of  this  court,  as 
separately  defined,  in  each  and  all  of  the  thirteen  subdivisions 
of  said  section,  are  co-extensive  only  with  the  limits  of  th^ 

countv. 

if 

3.  Because  by  the  third  subdivision  of  said  section  30  of 


220       ^^^  YOBS  PEACnOE  BEPOBTS. 

Strong  agt  Eighme. 

the  Code,  county  courts  are  specificallj  limited  in  actions 
to  foreclose  and  satisfy  mortgages^  to  mortgaged  premises 
lying  or  situated  within  the  county,  and  the  collection  of 
any  deficiency  of  the  mortgage  remaining  unpaid  after  the 
sale  of  the  mortgaged  premises,  that  is,  the  premises  within 
the  coutity,  and  not  out  of  it,  clearly. 

4.  Because  it  was  clearly  the  intention  of  the  law  making 
power,  in  thus  limiting  and  defining  the  power  and  terri- 
torial jurisdiction  of  this  court,  to  erect  a  barrier,  which 
would  serve  to  prevent  any  clash  or  conflict  of  jurisdiction^ 
not  only  between  the  several  county  courts  of  this  state, 
but  also  between  it  and  those  courts  exercising  original 
jurisdiction. 

5.  Because  in  the  case  at  bar,  the  mortgage  in  suit,  con- 
tains a  clause  which  at  once  calls  upon  the  court  to  make  a 
decree  affecting  property  described  in  the  mortgage  outside 
the  limits  of  Erie  county.     To  illustrate,  suppose  in  the 
light  of  this  clause  contained  in  the  mortgage  referred  to, 
that  the  county  court  of  Erie  county  had  decided  that  it 
hsA  jurisdidion  to  entertain  said  action,  and  had  gone  on  to 
make  a  decree  in  accordance  with  the  terms  and  conditions 
therein  contained !    What  would   it  have  been !    Why, 
most  certainly,  it  would  have  decreed  in  the  first  place,  a 
foreclosure  and  sale  of  the  premises  lying  in  Erie  c^mntg  ; 
and  secondly  J  that  before  the  lands  in  Erie  county  could  be 
sold  under  such  decree,  the  appellant  must  first  go  into 
Oattarai/igus  county,  and  there  invoke  the  jurisdiction  of 
some  competent  judicial  tribunal,  to  grant  him  a  decree  of 
foredosure  and  sale  of  the  premises  situated  in  the  latter 
county,  first  described  in  said  mortgage,  and  to  sell  the  same 
at  a  judicial  tfale  under  such  decree  as  he  might  obtain,  and 
for  the  belt  price  it  would  bring ;  and  then,  thirdly  f  that  if 
thero  should  remain  any  deficiency  after   such  sale,   he 
li^ould  be  permitted  to  resort  to  the  sale  of  the  premises 
secondly  described  in  said  mortgage,  situate  in  Erie  county ; 
lind  tYien  fourthly^  after  the  sale  of  the  last  parcel  named  if 
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there  still  remained  a  deficieDcy,  the  appellant  would  be 
Allowed  to  sell  the  last  parcel  described  in  said  mortgage 
and  soon,  until  all  the  mortgaged  premises  were  exhausted ; 
and  llsstly^  if  there  still  remained  a  deficiency  a  judgment 
over  of  course  against  the  maker  of  the  bond  for  the  amount 
ascertained  on  the  coming  in  of  the  report  of  the  referee  for 
■confirmation. 

n.  The  county  court,  being  therefore  a  court  of  limited 
jurisdiction  and  powers,  can  only  act  within  certain  pre- 
scribed limits  created  by  statute.  By  section  14,  of  article 
6,  of  the  constitution  of  this  stdte,  it  is  provided,  that  county 
courts  shall  have  such  jurisdiction  as  the  legislature  may 
prescribe;  but  shall  have  no  original  civil  jurisdiction  except 
in  certain  special  cases.  I'he  special  cases  are  limited  and 
defined  by  section  30  of  the  Code  cited^  therefore, 

1.  By  subdivsion  three  of  said  section  30,  it  is  clear  that 
in  all  cases,  where  lands  described  in  one  mortgage,  are 
situated  in  difierent  counties  of  the  state,  the  county  court 
of  neither  of  the  counties  in  Which  any  of  these  parcels  are 
situated,  have  no  jurisdiction  toenteitain  an  actidn  brought 
to  foreclose  said  mortgage.  It  is  claimed  by  the  appellant, 
that  in  a  case  where  one  hnortgage  covers  for  instance,  one 
parcel  of  land  in  Erie  county,  another  in  Manyoey  and  still 
another  in  Cattaraugus  county,  that  the  county  courts  of 
these  several  countti^S  would  each  have  juHsdiction  to  enter- 
tain an  action  to  foreclose  saiid  itiottgage,  so  far  as  the  same 
related  to  the  land^  and  preniiises  situated  v^ithin  thk  limits 
of  their  respective  counties.  In  other  words,  that  this  mort- 
gagee has  a  right  in  such  a  case,  to  bring  as  many  actions 
to  foreclose  his  mortgage,  as  there  are  didereht  counties 
•contftining  lands  covered  by  it,  and  hence  ^ 

3.  It  would  follow  as  a  matter  of  course,  that  the  party 
in  such  a  case  could,  and  indeed  would,  be  entitled  to  recover 
as  Many  bills  of  cost,  as  he  had  suits.     It  is  clear  theb^ 

3.  That  such  an  exercise  of  power  and  jurisdiction  on  the 
part  of  county  courts,  would  be  in  direct  conflict  with  the 
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intention  of  the  law  making  power^  as  well  as  contrary  to 
public  policy • 

IIL  It  will  not  be  claimed  by  the  appellant  in  the  case  at 
bar^  that  by  the  foreclosure  and  sale  of  the  lands  embraced 
in  the  mortgage  in  suit,  lying  in  Erie  county^  that  he  thereby 
ahandons  and  waives  his  lien  on  the  lands  in  Catiaraugusi 
county,  embraced  also  in  the  same  mortgage — ^neither  can 
it  be  claimed  as  a  matter  of  law,  that  a  judgment  in  fore* 
closure  of  the  lands  in  the  former  county,  would  operate  as. 
a  bar  to  the  foreclosure  and  sale  of  the  lands  in  the  latter 
(Cattaraugus)  county,  for  any  de6ciency  which  should  b& 
found,  after  the  sale  of  the  premises  in  the  former  county. 

1.  There  is  no  claim  or  pretense  set  up  in  the  appellant's 
complaint^  nor  was  it  claimed  on  the  trial  that  he  bad,  by 
commencing  his  action  to  foreclose  on  the  lands  in  Erie 
county  alone,  thereby  waived  or  abandonee^  his  lien  upon  the 
lands  embraced  in  said  mortgage  lying  in  Cattaraugus  county.. 

2^  The  appellant  claimed  and  insisted  on  the  trial  of  this 
action  that  as  a  matter  of  law,  he  had  a  right  to  foreclose 
his  mortgage  in  each  and  both  of  said  counties,  in  the  county 
courts  thereof,  or  in  the  supreme  court  as  he  might  elect.. 

rV.  The  supreme  court,  is  the  only  court  of  this  state 
which  has  jurisdiction  to  entertain  an  action  to  foreclose  a 
mortgage  which  embraces  and  covers  lands  lying  in  mar& 
than  one  county.  By  section  123  ot  the  Code,  the  trial 
must  be  had  in  the  county  where  the  subject,  or  some  part 
thereof  1%  situate.  By  section  132  of  the  Code,  it  provider 
for  filing  notice  lis  pendens  in  every  county  in  which  real 
property  affected  by  the  action  is  situated — ^and  particularly^ 
refers  to  foreclosure  of  mortgages. 

y.  It  is  well  settled  that  these  statutes  regulating  and 
defining  the  powers  and  jurisdiction  of  county  courts  in  this 
state,  must  be  strictly  construed  in  all  cases. 

VT.  By  section  148  of  the  Code,  an  objection  to  the^wrw* 
diction  of  the  court,  can  always  be  taken  on  the  trial  of  the 
action. 
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We,  therefore,  claim  that  the  judgment  -in  this  action 
should  be  affirmed,  with  costs. 

VIL  On  appeal,  the  respondent  is  entitled  to  the  benefit  , 
of  auy  presumption  which  will  uphold  the  decision  in  the 
court  below.  {Mead  agt.  Bunn,  32  N.  T.,  276  ;  Carman 
agt.  Pultz  et  al,  21  N.  T.,  647 ;  Grant  agt.  Morsey  22  N. 
r.,  323 ;  Hoyt  agt,  Hoytj  8  Bosto.,  611  ;  President,  &c.  of 
Lee  Bank  agt.  Satterlee,  4  Bobts.y  1 .) 

B]f  the  court,  Talcott,  J. — The  complaint  in  this  action 
was  upon  a  mortgage,. described  as  covering  certain  landa 
in  Erie  county,  and  sought  a  foreclosure  and  sale  of  the 
same,  in  the  usual  form,  without  stating  that  the  mortgage 
embraced  any  other  lands.  One  Umlauf,  made  a  party 
defendant  as  a  judgment  creditor,  alone  answered,  but  did 
not  allege  that  the  mortgage  covered  other  lands  than 
those  specified  in  the  complaint,  or  claim  apy  rights 
upon  which  that  circumstance   has  any  material  bearing. 

On  the  trial  it  appeared  that  the  mortgage  also  covered 
certain  lands  in  Cattaraugus  county.  Whereupon,  and  a» 
is  stated  in  the  judgment,  **  for  that  reason  solely,^' the 
complaint  in  the  action  was  dismissed  upon  the  ground 
that  the  court  had  no  jurisdiction  to  entertain  the  action 
or  grant  the  usual  decree  of  foreclosure.  In  this  we  think 
the  court  below  erred.  As  the  constitution  now  stands 
the  county  courts  have  sueh  original  jurisdiction  as  may 
be  conferred  upon  them  by  the  legislature. 

The  legislature  has,  with  others,  conferred  upon  the 
county  courts  by  the  30th  section  of  the  Code,  the  fol- 
lowing jurisdiction,  viz.: 

'^3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the 
sale  of  mortgaged  premises,  situated  within  t|}e  county,  and 
the  collection  of  any  deficiency  on  the  mortgage  remaining 
unpaid,  after  the  sale  of  the  mortgaged  premises.'' 

Where  the  plaintiff  seeks  a  strict  foreclosure  and  a  part 
of  the  njortgaged  premises  are  situated  within  the  county^ 
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or  where  he  desires  only  a  sale  of  the  premises  situated 
within  the  county,  although  the  mortgage  may  embrace 
other  premises^  we  do  not  see  why  the  county  court  has 
not  jurisdiction  within  the  above  provision  of  the  Code, 
and  the  section  123  regulating  the  place  of  trial.  The  pro- 
vision above  quoted  may  well  be  supposed  to  have  con- 
templated the  exercise  of  such  jurisdiction,  as  the  limitation 
is  not  to  entertain  suits  for  the  foreclosure  and  satisfaction 
of  mortgages  upon  lands  situated  within  the  county,  but 
that  power  is  left  general,  while  the  restriction  to  lands  in 
the  county  is  confined  to  the  power  of  sale. 

If  the  plaintiff  is  willing  to  resort  only  to  the  lands  situ- 
ated in  the  county  for  the  satisfaction  of  the  mortgaged  debt, 
and  there  are  no  reasons  rendering  such  a  resort,  in  the  first 
instance^  inequitable,  we  do  not  see  why  he  may  not  do  so 
In  such  case  he  will  not  be  entitled  to  a  decree  over,  against 
the  person  for  a  deficiency  arising  on  the  sale,  as  such  decree 
can  only  be  granted  after  a  sale  of  all  the  lands  covered  by 
the  mortgage.  He  cannot,  after  having  obtained  a  decree  in 
«uch  case,  commence  another  action  upon  the  same  mortgage 
in  another  county  court,  or  in  the  supreme  court,  for  to  such 
an  action  a  plea  of  transit  in  rem  judicatam  would  be  an 
answer.  If  any  reasons  exist  rendering  a  resort  to  the  lands 
lying  within  the  jurisdiction  of  the  court  in  which  the  action 
is  commenced,  in  the  first  instance  inequitable,  as  the  court 
in  such  case,  could  not  give  the  relief  to  which  the  defendant 
would  be  entitled,  the  action  must  be  dismissed,  and  in  such 
case,  as  a  general  rule,  at  the  plaintiff's  expense,  but  with- 
out prejudice. 

We  observe  that  the  respondent  states  in  his  points,  that 
the  mortgage  in  question,  expressly  provides,  that  the  Cat- 
taraugus lands  shall  be  first  sold  before  a  resort  can  be  had 
to  the  lands  in  Erie  county,  but  this  fact  no  where  appears 
from  the  record,  and  we  cannot  go  out  of  the  record  for  the 
facts.  The  judgment  of  the  county  court  must  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 
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N.  Y.  SUPERIOR  COURT. 

Louis  Chamboret  and  Eliza  Chamboret,  plaintifis 
and  respondents,  agt.  James  Caonet,  defendant  and 
appellant.  ' 


In  an  action  for  nnlawfalljand  wrongfulljr  taking  and  earrjingaway  certain  goods,, 
chattels,  household  fqmiture,  wearing  apparel  and  jewelrj,  the  property  of  the 
plaintiffs,  of  the  Talae  of  $4,170,  and  that  the  defendant  converted  and  disposed 
-of  the  same  to  his  own  use,  to  plaintiffs'  damage,  $5,000.  And  the  answer  of  the 
defendant  contains  speciflc  dentals,  patting  in  issne  every  material  allegaklon  of 
the  complaint,  and  also  a  counter-claim  for  the  recovery  of  $350,  damages  alleged 
to  have  been  sastained  by  the  defendant  by  reason  of  the  plaintiffs  making  defanlt 
•in  the  peiformance  of  the  condition  contained  in  a  chattel  mortgage,  executed  by 
the  plaintift  to  the  defendant  npon  said  property,  and  the  defendant,  tfaerenpon,. 
took  possession  of  so  mnch  of  the  property  as  he  coald  find,  bat  plaintiffs  had 
before  that  tine,  secreted  and  removed  a  part  thereof,  which  conld  not  be  foand ;. 
that  it  was  sobseqaently  discovered  that  the  plaintiffs  had  no  title  to  a  part  of  the 
property  taken  by  the  defendant,  althoogh  incladed  in  the  mortgage,  and  the 
same  was  replevied  and  taken  from  the  possession  of  the  defendant  by  the  trae 
owners  thereof,  whereby  the  defendant  sustained  loss  to  the  amoont  of  $350,  for 
which  amonnt  he  demands  jadgment  against  the  plaintiffs: 

Sildf  that  this  counter  claim  is  not  connected  with  the  trespass  upon  which  the 
pla^ntiffb  rely,  nor  can  it  be  claimed  that  it  arose  oat  of  the  transaction  set  fbrth 
in  the  complaint}  and  that  it  cannot  be  npheld,  without  a  great  stretch  of  the 
meaning  of  the  words  **  subject  of  the  action,"  beyond  their  true  and  proper 
significance. 

It  9eemSf  that  nnder  snbdivision  1  of  section  150  of  the  Code,  a  counter-claim  may 
be  interposed  in  an  action /or  a  tori,  provided  such  counter-claim  arises  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of  plaintiffs'  claim,  or  is 
connected  with  the  subject  of  the  action.  ( We  think  that  this  dictum  eanjMt  be 
tustained  on  autJiorUyj  but  on  the  contrary  the  authorities  that  bear  on  the  question 
are  decidedly  adverse  to  this  view. — Rep.) 


General  Ternij  February,  1870. 

Before  Barbour,  (7.  JT.,  McCunn  and  Freedman,  JJ. 

Appeal  from  an  order  of  the  special  terra  sustaining 
plaintiffs'  demurrer  to  the  counter-claim  set  forth  in  the 
answer  of  the  defendanti 


126  NEW  TORE  PRACnCE  RlfiFOBTS. 


Chamboret  agt.  Caguay. 


The  complaint  alleged  q»  a  cause  of  action  that  on  Sep- 
tember 28,  1868,  the  defendant  unlawfully  and  wrongfully 
took  and  carried,  away  certain  goods,  chattels,  household 
furniture,  wearing  apparel  and  jewelry,  the  property  of  the 
(>laintifii3^  of  the  value  of  $4,170,  and  that  he  converted  and 
&posed  of  the  same  to  his  own  use  to  plaintifis'  damage, 
-^5,000.  The  answer  of  the  defendant  contained  a  series  of 
-specific  denials,  putting  in  issue  every  material  allegation  of 
the  complaint,  and  also  a  counter*claim  for  the  recovery  of 
4360-— damages  alleged  to  have  been  sustained  by  the 
defendant  in  the  following  manner : 

That  in  pursuance  of  a  certain  agreement  made  between 
the  parties  in  relation  to  the  hiring  of  certain  premises^  a 
^certain  chattel  mortgage  upon  the  goods  and  chattels 
•described  in  the  complaint,  was  duly  executed  and  deliv* 
«red  by  the  plaintifis  to  the  defendant;  that  default  was 
<made  in  the  performance  of  the  condition  contained  in  the 
mortgage ;  that  the  defendant  thereupon  took  possession,  as 
he  lawfully  might,  of  so  much  of  said  property  as  be  could 
dnd,  but  that  the  plaintiffs  had,  before  the  said  taking, 
secreted  and  removed  a  part  thereof,  which  could  not  be  , 
found ;  that  it  was  subsequently  discovered  that  the  plain- 
cifis  had  no  title  to  a  part  of  the  property  taken  by  the  de- 
fendant, although  included  in  the  mortgage,  and  that  the  same 
was  replevied  and  taken  from  the  possession  of  the  defend- 
ant by  the  true  owners  thereof,  whereby  the  defendant  sus* 
tained  loss  to  the  amount  of  S350,  for  which  amount  he 
^demanded  judgment  against  the  plaintifis. 

The  plaintifis  demurred  to  the  counter-claim  contained 
in  the  answer  for  insufficiency  in  not  stating  facts  sufficient 
to  constitute  a  counter-claim. 

The  demurrer  was  sustained  at  special  term,  and  the 
^lefendant  appealed* 

'  Elias  J.  Beach,  for  appeUant. 
J.  C.  Gray  &  J.  A.  Davenport,  for  respondents. 
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By  the  court,  Freedhan,  J. — The  facts  pleaded  and  relied 
upon  by  the  defendant  as  a  counter-claim,  constitute  a  good 
cause  of  action  in  fuvor  of  the  defendant  against  the  plain- 
tifis.  If  greater  certainty  and  definiteness  are  desired,  plain- 
tifb'  remedy  is  by  motion  and  not  by  demurrer.  The  real 
question,  therefore,  to  be  determined  is,  whether  these  facts 
can  be  pleaded  as  a  counter-claim  in  this  action,  or  whether 
the  defendant  is  to  be  driven  to  a  separate  action. 

The  counter-claim  is  a  creation  of  the  Code,  and  since 
1852  includes  the  defenses  of  set-off  and  recoupment  as  they 
were  understood  prior  to  that  time  {PatHson  agt.  Bichards^ 
22  Barb*,  146),  but  is  broader  and  more  comprehensive 
than  either.  In  Boston  Mills  agt.  Etdl  (6  Ahh.y  ^.  &,  3t9; 
S.  C,  37  How.^  299),  I  discussed  this  question  fully,  citing 
many  authorities,  and  pointed  out  the  distinction  between 
a  set-off,  recoupment  and  the  counter-claim  introduced 
by  the  Code. 

The  first  essential  of  every  counter-claim  is,  that  it  shall, 
of  itself,  be  a  distinct  cause  of  action  in  favor  of  the  defend- 
ant pleading  it  and  against  the  plaintiff  in  the  action,  between 
whom  a  several  judgment  might  be  had  as  provided  by  sec- 
tion 274.  If  it  i'd\h  short  of  this,  it  cannot  be  treated  as  a 
counter-claim  within  the  meaning  of  the  Code  (Vassar  agt. 
Livingston^  13  N.  F.,  248),  although  it  may  constitute  a 
good  defense  as  a  set-off.  {Ferreira  agt.  DepeWj  4  Abb*t 
131 ;  Duncan  agt.  Stanton^  30  Barb.^  533 ;  Spencer  agt. 
BabcoclCj  22  Barb.j  326.)  A  counter-claim  differs  from  new 
matter  which  may  be  set  up  in  the  answer  in  this ;  the 
new  matter  can  only  be  used  to  defeat  an  action ;  a  count- 
er-claim may  be  used  to  sustain  an  action.  It  is  simply  a 
cross  action  to  enforce  a  legal  or  equitable  set-off  against  the 
plaintiff  in  the  action. 

There  are  two  species  of  counter-claims  authorized  by 
the  Code :  one  which  can  be  pleaded  only  in  an  action  aris- 
ing upon  contract,  and  another  which  tnay  be  set  up  in  any 
action. 
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I.  In  an  action  arising  on  contract^  the  defendant  may  flet 
up  as  a  counter-claim  any  other  cause  of  action  arising  also 
on  contract,  express  or  implied  {4n4rcw8  agt  The  4^rt%sawf 
Bank,  26  N.  Y.j  301,  and  Lignot  agt.  Bedding,  4  E.  D. 
Smithf  285),  and  existing  at  the  co^^eqpement  of  the  action^ 
against  a  plaintiff  between  whom  and  sifch  defendant  a  sev- 
eral j  udgment  might  be  had  in  the  action .  according  to  the 
provisions  of  section  274,  and  owned  by  such  defendant  at 
the  time  of  the  commencen^^nt  of  tlie  action  {Chambers  agt* 
LewiSy  11  Ahb.y  210;  Van  Valen  agt.  Laphatij^,  IZ  Hauf.^ 
240),  and  due  at  said  time  {Rice  agt.  0' Canary  10  4bb'j  262} 
Cadet  ^  150y  subd.  2). 

II.  In  any  ather  action  any  defendant  may  set  up  as  a 
counter-claim  against  aoy  one  of  the  plaintiffs,  between 
whpni  and  himself  a  separate  judgpxept  miglitbe  bad  in  the 
actioQ  as  afof^said  (^  274 ;  Briggs  agt  Brigg^,  20  Barb^f 
477  ;  Newell  agt.  SahmnSj  22  Barb.^  647),  any  claim  exist- 
ing in  favor  of  such  defendant  against  such  plaintiff  at  the 
time  of  the  commencement  of  the  action  {see  Chambers  agt. 
Lewis  and  Van  Valen  agt.  Laphamf,  ^ujpra)^  and  of  which 
such  defendant  is  the  owner  {La/arge  agt.  Kelsey^  1  Basw.f 
171),  pravidedf  however,  such  claim  is  founded  upon  a  cause 
of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  or  is  connected  with  the  subject  of  the 
action.     {Cade,  ^  150,  subd.  1.) 

Formerly  the  rule  was  that  in  an  action  for  a  tort,  a 
counter-claim,  no  matter  whether  arising  on  contract  or 
based  upon  another  tort,  cannot  be  allowed ;  but  this  rule, 
it  will  be  observed,  has  now  been  so  far  modified  as  to  allow 
the  interposition  of  a  counter-claim  in  the  full  sense  of  the 
Code,  whether  arising  on  contract  or  based  upon  a  tort,  in 
an  action  for  a  tort,  whenever  such  counter-claim  is  founded 
upon  a  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  plaintiffs'  claim, 
or  whenever  it  is  connected  with  the  subject  of  the  action 
As  soon  as  a  defendant  does  bring  himself  within  one  or  the 
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otKer  of  these  exceptions  made  to  the  general  rule^  his  right 
to  counter-claim  is  perfect,  irrespective  of  the  form  of  plain- 
tiffi'  cause  of  action  as  set*  out  in  the  complaint.  This  point 
has  been  expressly  decided  by  this  court^  at  general  term,  in 
Xmia  Bank  agt.  Lee  (2  Bosw.,  694 ;  8.  C.y  7  Ahb.y  372). 
See,  also,  to  the  same  effect,  Brown  agt.  Buckingham  (11 
^W.,  387;  21  How.,  190). 

The  authorities  telied  upon  by  the  plaintiffs  in  the  case  at 
bar  do  not  establish  a  contrary  doctrine.  Upon  a  careful 
examination  and  analysis  of  them  I  find  that  every  case  so 
cited  has  been  correctly  decided,  although  with  different 
result,  for  the  reason  that  the  defendant  had  failed  to  bring 
himself  within  at  least  of  one  of  the  exceptions  established 
by  the  Code  as  aforesaid.  Pattison  agt.  Richards^  (22  Barb.j 
143),  was  an  action  for  a  tort;  defendant  counter-claimed 
for  breach  of  a  contract  made  four  years  prior  to  to  the  com- 
mission of  the  alleged  tort  and  having  no  connection  with 
the  subject  of  the  action. 

Donahue  agt.  Henry ^  (4  E.  D.  Smithy  162),  was  an  action 
for  a  tort,  and  a  proposed  set-off  was  held  inadmissible  be* 
cause  it  related  to  other  property  than  the  one  forming  the 
subject  of  the  action. 

Barhyte  agt.  Hughes^  (33  Barb.j  320),  was  an  action  for  an 
assault  and  battery.  The  defendant  set  up,  by  way  of 
counter-claim,  an  assault  and  battery  committed  upon  him 
by  the  plaintiff  j^ior  to  the  one  described  in  the  complaint. 
The  court  very  properly  held  that  the  two  occurrences  were 
so  independent  of  each  other  that  they  could  hot  be  disposed 
of  in  one  action. 

In  Mayor y  &c,  agt.  TJhe  ParTzer  Vein  Steamship  Co,  (21 
How.^  289 ;  S.  C,  12  Ahb.j  300 ;  8  Bosw.,  300),  the  action 
was  on  contract  for  the  payment  of  ren,t.  The  counter- 
claim was  for  a  wiongful  conversion  of  certain  fixtures.  It 
neither  arose  out  of  the  contract  or  transaction  set  forth  in 
the  complaint,  nor  could  it  be  connected  with  the  subject 
of  the  action.  To  obviate  this  difficulty,  the  defendants 
Yoii.  XU.  6 
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made  an  attempt  to  sustain  it  under  the  second  subdivision 
of  section  150;  which  provides  that  in  an  action  arising  on 
contract;  any  other  cause  of  action  arising  also  on  contract 
may  be  set  upi  as  a  counterclaim,  and  argued  that  they  had 
a  right  to  waive  the  tort  and  proceed  upon  the  legal  fiction 
of  an  implied  contract  to  pay  the  value.  But  the  court 
held  that  this  could  not  be  done  under  the  subdivision  re- 
ferred to ;  that  the  counter-claim,  as  pleaded,  was  simply 
and  purely  a  claim  to  recover  damages  for  a  tort;  upon 
which,  according  to  the  rule  laid  down  by  the  court  appeals 
in  Walker  agt  Bennettj  (16  N.  T.,  250),  no  recovery  could 
be  had  as  upon  contract. 

The  only  remaining  question,  therefore  is,  whether  the 
defendant  has  brought  himself  within  the  letter  and  spirit 
of  the  first  subdivision  of  section  150  of  the  Code.  I  have 
not  been  able  to  find  that  the  precise  meaning  of  the  words 
*^  subject  of  the  action,"  as  used  in  that  subdivision,  has 
ever  been  judicially  determined.  In  Borst  agt.  Corey^  (15 
N.  F.,  509),  the  court  of  appeals  held  that  the  term  **  sub- 
ject-matter^ of  suits,  as  used  in  section  49  {of  2  R.  S^  301), 
is  synonymous  with  the  term  '^  cause  of  action"  used  else- 
where in  the  same  statute.  Analogy  as  well  as  sound 
reasoning  call  for  a  similar  construction  of  the  words  '^  sub- 
ject of  the  action."  These  words  must  be  deemed  to  mean 
the  subject-matter  in  dispute,  or,  to  be  still  more  explicit, 
the  facts  constituting  the  cause  of  action.  In  the  case  at 
bar,  plaintiffii  brought  the  action  for  a  trespass  upon  their 
property.  The  object  of  the  action  is  to  recover  damages, 
but  the  subject  thereof  is  the  trespass  committed  by  the 
defendant  The  counter-claim  interposed  by  the  defendant 
is  based  partly  upon  plaintifiT's  fraudulent  concealment  of 
property  not  taken  by  the  defendant,  and  partly  upon  the 
failure  of  plaintiff's  title  to  property  which  was  taken.  But 
it  is  not  connected  with  the  trespass  upon  which  plaintiffs  ; 
rely,  nor  can  it  be  claimed  that  it  arose  out  of  the  transac-^ 
tion  set  forth  in  the  complaint.    I  concede  that  section  15Co 
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of  the  Code  was  dnacted  to  simplify  and  expedite  the  ad- 
•ninistration  of  justice;  that  it  is  a  remedial  and  beneficial 
provision,  which  should,  at  all  times,  receive  a  liberal  con- 
tttruction,  and  from  the  start  I  felt  strongly  inclined  to  up- 
hold the  counter-claim.  Subsequent  reflection,  however, 
tias  convinced  me  that  it  cannot  be  done  without  a  great 
stretch  of  the  meaning  of  the  words  *'  subject  of  the  action'' 
beyond  their  true  and  proper  significance. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

BABBouSy.Cb.  J.    I  concur. 

McCuNN,  J.    I  concur. 
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SUPREME  COURT. 
John  W,  Hamlin  agt.  Hexbt  Dingbcan. 

An  appointment  of  a  school  district  collector  under  the  statato,  (Xawt  1864,  Art  3, 
TiiU  7,  Ck.t  bbbf  $  33,)  made  hj  parol,  by  the  tfnsteee  of  the  school  dietriet,  does 
not  TOft  the  title  of  office,  in  the  appointee.  The  appointment  shonld  be  made  in 
writiiuy  as  required  by  the  atatate,  under  the  hands  of  the  truAtees ;  it  is  the  ineam> 
bents  commission  or  warrant;  and  the  statute  having  designated  the  mode  and 
manner  of  making  it,  it  becomes  the  very  essence  of  the  requiremenL 

A  panl  appointment  of  the  collector,  by  a  sole  trustee  of  the  school  district,  the 
exeention  of  the  bond  by  the  collector,  the  approTal  thereof  by  the  trustee, 
together  with  the  deliTery  of  a  tax-warrant  to  him,  constitute  him  an  officer  de 
facto,  within  the  meaning  of  that  phrase.  And  his  acts  as  such  de  focio  officer, 
are  binding  upon  the  public  and  third  parties,  and  the  title  to  his  office  cannot  be 
inquired  into  collaterally. 

But  eo  far  as  the  officer  himself  is  concerned,  the  goyemment  may  try  the  right  to- 
the  office  by  jtee  iMirraato ;  and  the  title  to  the  office  may  also  be  questioned  where- 
he  is  a  party,  and  is  sued  for  an  act  which  he  can  only  justify  as  an  officer. 

The  »U  truttee,  (defendant)  who  attempted  to  create  the  collector  an  officer,  and  to* 
endow  him  with  the  rights  and  functions  of  office,  but  disregarded  the  provisions 
of  the  statute  as  to  the  mode  and  manner  of  executing  the  power  vested  in  him, 
stands  in  no  better  position.  He  is  in  no  just  sense  a  stranger  to  the  acts  and  doings 
of  the  collector,  and  was  not  ignorant  of  the  defects  of  his  appointment,  and  knew 
it  was  void,  and  yet  sets  him  in  motion  with  a  command  to  seise  and  sell  the 
property  of  others.    He  is  also  liable  to  the  plaintiff  as  a  wrong  doer. 

Erie  Special  Tenuj  Janwiry^  1871. 

This  was  an  action  of  trover  for  the  conversion  of  a  yoke 
of  oxen,  proved  to  be  the  property  of  the  plaintiff. 

The  defendant  was  sole  trustee  of  a  school  district,  and  as 
such  trustee  made  out  and  delivered  to  one  Fowler  Mungei^ 
a  tax  warrant  against  the  tax  payers  of  the  district,  among 
them  the  plaintiff,  and  by  virtue  of  such  warrant,  the  said 
Fowler,  levied  upon  and  sold  at  public  auction,  the  property 
in  question. 

From  the  bill  of  exceptions,  it  appears,  that  prior  to  the 
making  of  said  tax  warrant,  a  vacancy,  existed  in  the  office 
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•of  collector  for  the  district — and  to  fill  such  vacancy,  the 
defendant  by  parol  and  not  in  writing,  appointed  the  aaid 
Fowler  Munger,  collector,  who  before  receiving  such  war- 
rant,  executed  a  bond,  which  the  defendant  approved.  The 
execution  of  the  bond  and  the  approval  thereof  by  the 
defendant,  was  proved  by  parol,  under  the  plaintiff's  objec- 
tion and  exception,  that  the  bond  should  be  produced. 

At  the  close  of  the  proofs,  the  judge  held,  that  there  was 
4)0  question  for  the  jury,  and  directed  a  verdict  for  the 
defendant,  to  which  the  plaintiff  excepted. 

CoBLBTT  and  Tabor,  for  plaintiff. 
Stephen  Lockwood,  for  defendant. 

Barker,  J. — The  plaintiff  seeks  to  o^aintain  an  action  of 
tort  against  the  defendant.  In  support  of  bis  position  he 
claims  that  the  appointment  of  Munger,  as  cpllector,  by  the 
defendant,  was  not  in  form  or  substam^e  a  compliance  with 
the  provisions  of  the  statute,  and  therefore,  void ;  that  at 
most,  Munger  was  only  an  officer  de  facto. 

That  the  action  being  prosecuted  by  the  plaintiff,  to  test 
the  validity  of  the  act  of  seizing  his  property,  the  defend- 
ant, from  whom  Munger  received  his  appointment,  must 
establish  that  he  was  an  officer  de  jure.  That  the  defend* 
ant  is  in  no  better  position  to  defend  than  Munger  would  be, 
hud  the  plaintiff  chosen  to  prosecute  him. 

It  is  provided  by  section  32,  article  3,  title  7,  chapter 
-555,  laws  of  1864,  that  any  vacancy  in  the  office  of  collector 
may  be  supplied  by  appointment  under  the  hands  of  the 
trustees  of  the  district,  and  the  appointee  shall  hold  his 
office  until  the  r.ext  annual  meeting  of  the  distnct 

By  section  33  it  is  provided  *^  Every  appointment  to  fill 
a  vacancy  shall  be  forthwith  filled  by  the    *    *    *  trustee 
making  it  in  the  office  of  the  district  clerk,  who  shall  im 
mediately  give  notice  of  the  appointment  to  the  person  ap- 
pointed.*' 


/ 
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Every  person  chosen  or  appointed  to  a  school  district 
oiBce^  who,  being  duly  qualified  to  fill  the  same,  shall  refuse 
to  serve  therein,  shall  forfeit  five  dollars.     {See  sec.  34.) 

The  precise  question  presented  is^  can  an  appointee  under 
tbis  statute  be  vested  with  the  title  of  oflSce,  to  which  be  ia 
appointed^  unless  the  appointment  be  in  writing  under  the. 
hand  of  the  trustee. 

The  language  of  the  statute  is  plain^  that  the  appointment 
must  be  in  writing,  and  the  fact  that  the  appointment  ia^ 
required  to  be  filed  with  the  clerk,  is  further  evidence  of 
the  intention  of  the  legislature. 

Considering  the  object  in  view,  the  creation  of  a  public 
officer,  the  statute  cannot  be  construed  to  be  only  direc- 
tory. The  appointment  in  writing  is  the  incumbent's  com- 
mission or  warrant.  The  fact  of  his  appointment  cannot 
be  proved  by  parol,  as  satisfactorily  as  in  writing—for  the 
reason  the  evidence  of  the  act  would  be  uncertain  and  re- 
main doubtful.  The  death  of  the  trustee  might  destroy  all 
evidence  of  the  appointment.  The  exercise  of  this  power 
to  create  a  public  officer  must  be  by  some  public  act.  Ia 
the  case  before  us  the  statute  has  designated  the  mode  and 
manner,  and  it  is  the  very  essence  of  the  requirement. 

The  filing  of  the  appointment  with  the  clerkj  and  other 
things  required  to  be  done  subsequent  to  the  appointment^ 
are  doubtless  formal  in  their  nature,  and  a  deviation  from 
the  requirements  of  the  statute  would  not  impair  the  ap- 
pointment, so  far  as  third  persons  are  concerned. 

If  the  interpretation  I  have  given  to  the  statute  be  cor- 
rect, then  Hunger  was  not  an  officer  dejure. 
*  The  parol  appointment,  the  execution  of  the  bond,  the 
approval  thereof  by  the  trustee,  together  with  the  delivery 
of  the  tax  warrant,  constituted  him  an  officer  de  facto^ 
within  the  meaning  of  that  phrase.  His  acts  as  such  dei 
facto  officer,  are  binding  upon  the  public  and  third  parties,^ 
and  the  title  to  his  office  cannot  be  inquired  into  collate- 
rally. 
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But  so  far  as  the  officer  himself  is  concerned,  the  gov- 
ernment may  try, the  right  to  the  office  by  guo  u^arranfo/ 
and  the  title  to  the  office  may  also  be  questioned  where  be 
is  a  party,  and  is  sued  for  an  act  which  he  can  only  justify 
as  an  officer.  {Fowler  agt.  JBeebe^  9  Muss.j  231 ;  Coolidge 
agt.  JBrighamj  1  AUen^  333.) 

In  the  latter  case,  the  court  after  suggesting  that  the 
magistrate  who  issued  the  process,  upon  which  the  action 
was  based,  was  only  an  office^  de  factOf  remarks:  ^^  If  this 
action  had  been  against  the  magistrate,  and  he  had  at- 
tempted to  justify  his  acts  under  and  by  virtue  of  his  com- 
mission as  a  justice  of  the  peace,  it  might  be  competent  to 
show  that  his  appointment  was  invalid,  and  afforded  him  no 
protection." 

In  T?te  People  agt.  SopsoHj  (1  DeniOy  679,)  it  is  held  that 
an  officer  de  facto  cannot  recover  fees  or  justify  his  own 
acts,  unless  he  also  shows  that  he  is  an  officer  de  jure. 
That  ^^  when  one  man  attempts  to  exercise  dominion  over 
the  person  or  property  of  another,  it  becomes  him  to  see 
that  he  has  unquestionable  title."  In  Middle  agt.  Bedford^ 
(7  Serg.  d;  RawUj  386,)  the  court  held  the  true  distinction  to 
be  this,  in  cases  where  the  acts  of  a  (fe  facto  officer  are 
questioned ;  that  the  office  is  void  as  to  the  officer  himself,*' 
but  valid  as  to  strangers.  {See  also  Green  agt.  furjte,  23 
Wend.,  603). 

If,  then,  Hunger  had  been  sued,  and  charged  as  a  tress- 
passer, for  this  act  of  his,  seizing  and  selling  the  plaintiff's 
oxen,  he  could  not  have  justified,  for  the  reason  he  had  no 
legal  title  to  the  office. 

The  defendant,  who  attempted  to  create  Hunger  an  offi- 
cer and  to  endow  him  with  the  rights  and  functions  of  office, 
but  disregarded  the  provisions  of  the  statute  as  to  the  mode 
and  manner  of  executing  the  power  vested  in  him,  stands  in 
Tio  better  position.  He  is  in  no  just  sense  a  stranger  to  the 
acts  and  doings  of  Hunger,  and  was  not  ignorant  of  the 
defects  of  his  appointment  and  knew  it  was  void,  and  yet 
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sets  him  in  motion  with  a  command  to  seize  and  sell  the 
property  of  others.  He  is  also  liable  to  the  plaintiff  as  a 
wrong  doer.     {Cummings  agt  Clarity  15  Vty  163.) 

For  the  purpose  of  showing  that  Hunger  was  an  officer 
de/actOy  it  was  competent  to  prove,  by  parol,  that  he  had 
executed  a  bond,  and  the  same  was  approved  by  the  trustee. 
The  contents  of  the  bond  nor  the  form  of  approval,  were 
attempted  to  be  proved. 

If,  upon  another  trial,  it  shall  appear  from  the  bond,  that 
it  contains  a  full  recital  that  the  defendant,  as  trustee,  had 
appointed  him  to  the  office  of  district  collector,  and  under 
or  upon  such  bond  he  has  indorsed  a  written  approval,  an 
interesting  question  will  arise — whether  it  wiU  not  be  a 
substantial  compliance  with  the  provisions  of  the  statute, 
and  amount  to  an  appointment  under  the  hand  of  the 
trustee.  

In  this  action*  where  the  plaintiff  charges  the  defendant 
as  a  wrongdoer,  he  cannot  prove  that  the  school  district 
record,  wherein  it  appears  that  the  tax  levied  by  the  de* 
fendant  was  voted,  is  false  and  erroneous.  In  appropriate 
proceedings  he  can  correct  the  record,  and  cause  the  tax 
assesed  to  be  set  aside. 

A  new  trial  is  granted,  with  costs  to  abide  the  event 
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BEArriE  agt.  Niagara  Savings  Bank. 

It  resU  exolutiTeljT  in  the  discretion  of  the  jndge  holding  the  oircnit,  whether  exeep- 
tUnu  taken  in  a  caose  tried  before  him  shall  be  heard  in  the  first  inatanoe  at  the 
general  term,  or  at  the  speeial  term. 

It  is  qnite  certain  that  no  af^seal  would  lie  from  snch  an  order;  and  it  seems  that  Its 
rerersal  cannot  be  accomplished  by  a  motion  at  special  term  to  vacate  it. 

Where  the  exceptions  uken  on  the  trial  were,  at  the  cloee  of  the  trial,  ordered  hj 
the  jvdgB  to  be  heard  in  the  first  instance  at  the  general  term,  and  the  exceptions 
were  argued  before  the  general  term,  but  that  court  finding  itself  unable  to  grant 
the  defendant  relief,  and  that  it  could  only  be  done  by  the  special  term,  omitted 
to  decide  the  case  and  held  it  under  advisement ;  and  in  the  mean  time  a  motion 
was  made  by  the  defendant  at  special  term  for  an  order  yaoating  the  order  of  the 
circuit  judge  directing  the  exceptions  to  be  heard  at  the  first  instanoe  at  general 

'    term,  which  was  graared  t 

Jffeld,  oa  appeal  from  this  last  order,  that  it  be  vacated,  without  costs,  as  the  question 
was  a  new  one. 

The  practice  of  sending  these  caees  to  the  general  term,  unnecessarily  increases  the 
business  of  that  court,  and  such  an  order  should  not  be  made  unless  in  cases  of  the 
highest  imporiance,  or  of  absolute  necessity. 

Fourth  Judicial  Department^  Gefteral  Term^  September, 
1870. 
Appeal  from  an  order  of  special  term. 

Mr.  Brazee,  far  plaintiff. 
Mr.  BowEN,  far  defendant. 

By  the  caurt,  Mullin,  P.  J. — ^This  cause  was  tried  at  the 
circuit  and  a  verdict  rendered  in  favor  of  the  plaintiff. 

The  court  at  the  close  of  the  trial;  ordered  that  the  excep- 
tions taken  on  the  trial  be  heard  in  the  first  instance  at  the 
general  term. 

In  pursuance  of  this  order,  the  exceptions  were  argued 
before  the  ger.eral  term^  but  that  court  finding  itself  unable 
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to  grant  the  defendant  relief,  and  that  it  could  only  be  done 
by  the  special  term  omitted  to  decide  the  case,  and  holds  it 
still  under  advisement. 

In  the  mean  time  a  motion  was  made  by  the  defendant 
before  Judge  Talcott,  while  holding  the  circuit  in  Niagara 
county  where  the  cause  was  tried,  for  an  order  vacating  the 
order  directing  the  exceptions  to  be  heard  in  the  first  in- 
stance at  the  genera]  term,  and  an  order  was  made  vacating 
such  order,  and  from  that  order  the  plaintiff  appeals. 

It  rests  exclusively  in  the  discretion  of  the  judge  holding 
the  circuit,  whether  exceptions  taken  in  a  cause  tried  be- 
fore him,  shall  be  heard  in  the  first  instance  in  the  general 
term  or  at  the  special  term. 

He  is  familiar  with  the  pleadings,  the  evidence  and  the 
questions  of  law  decided  on  the  trial,  and  no  other  judge 
can  be  as  capable  of  determining  whether  the  questions  to 
be  presented  on  a  motion  for  a  new  trial  are  of  sufficient 
difficulty  and  importance  to  require  their  submission  in  th^ 
first  instance,  to  the  consideration  of  the  general  term. 

It  is  quite  certain  that  no  appeal  would  lie  from  such  an 
order*  And  it  seems  to  me  its  reversal  cannot  be  accom- 
plished by  a  motion  to  vacate  such  an  order.  Where  the 
circuit  has  terminated,  even  the  judge  w.ho  made  the  order^ 
cannot  vacate  it. 

The  necessity  for  vacating  the  order  arises  from  th^  view 
taken  by  the  general  term  of  the  effect  upon  it  of  the  order 
at  the  circuit 

That  court  was  of  the  opinion  that  to  dispose  of  the  ques- 
tions  arising  on  the  motion  for  a  new  trial,  a  court  that  had 
greater  latitude  than  the  general  term  in  the  examination 
ot  the  facts,  should  hear  and  determine  the  case,  and  that 
the  case  could  not  be  remitted  to  the  special  term,  so  long 
as  the  order  made  at  the  circuit  was  in  force. 

The  provision  t)f  the  Code  (^  265),  is  a  motion  for  a  new 
trial  on  a  case  or  exceptions,  or  otherwise  must,  in  the  first 
instance,  be  heard  and  decided  ut  the  circuit  or  special  term» 
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except  that  where  exceptions  are  taken^  the  judge  trying 
the  cause^  may  at  the  trial  direct  them  to  be  heard  in  the 
first  instance  at  the  general  term,  and  the  judgment,  in  the 
meantime,  suspended,  and  in  that  case  they  must  be  heard 
in  the  first  instance,  in  the  general  term,  and  judgment 
there  given. 

Were  it  not  for  the  last  clause  of  the  section,  I  should  be 
of  opinion  that  the  general  term,  upon  finding  it  could  not 
determine  the  case,  might  send  it  back  to  the  special  term, 
the-— hearing  so  far  as  to  enable  it  to  ascertain  its  want  of 
ability  to  afford  relief,  being  a  compliance  with  the  order 
at  the  circuit.  But  as  judgment  must  be  entered  in  the 
general  term,  it  would  be  idle  to  send  the  case  to  the 
special  term,  as  that  court  could  not  change  the  case  afr 
set  out  in  the  bill  of  exceptions. 

It  seems  to  me,  therefore,  that  the  defendant  is  remedi- 
less,  unless  the  general  term  shall  grant  him  a  new  trial. 

These  orders  sending  exceptions  to  be  heard  first  at  the 
general  term,  are  generally  made  upon  the  suggestion  of  the 
party  against  whom  the  verdict  is  rendered,  and  not  unfre- 
quently  when  the  special  term  could  dispose  of  the 
questions,  as  well,  if   not  better,  than  the  general  term. 

The  practice  of  sendmg  these  cases  to  the  general  term 
unnecessarily  increases  the  business  of  that  court,  and  such  an 
order  should  not  be  made,  unless  in  cases  of  the  highest 
importance  or  of  absolute  necessity. 

The  order  should  be  vacated,  but  without  costs,  as  the 
question  is  a  new  one. 

Judge  Talgott  having  heard  the  motion,  does  not  sit  od 
hearing  the  appeal. 
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N.  Y.  SUPERIOR  COURT. 

John  McClave,  plaintiff  and  appellant^  agt.  William  H. 

Paine,  defendant  and  respondent. 

To  entitle  a  real  estate  broker  to  recover  the  nsaal  commission,  it  muht  appear  that 
his  agencj  was,  in.  point  of  fact,  the  procaring  cause  of  the  sale.  Whether  his 
agency  did  or  did  not  bare  saoh  eflbct,  is  a  qnesuon  of  foci,  to  be  determined  apon 
the  particnUr  cironmstances  of  each  case. 

After  a  defendant  has  introdooed  evidenoe  to  the  effect  that  the  parchaser's  inform 
nation  was' not  derived  from  the  broker,  the  latter  ia  not  entitled  to  have  the 
jury  instracted,  substantially,  that  they  might  find  a  verdict  in  his  favor  solely 
upon  proof  of  a  bare  introduction  of  the  purchaser  to  the  defendant.  In  such  case 
the  jni7  must  ftirther  find  upon  the  evidence  that  the  broker,  either  by  the  intrcH 
duotion  itself,  or  in  some  other  manner,  called  or  caused  to  be  called,  the  atten- 
tion of  the  purchaser  to  the  property  in  question. 

General  Term^  Marchy  1870. 

Before  Monell,  McCunn  and  Freedbian,  JJ. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a 

jury- 

The  action  was  brought  for  the  recovery  of  the  usual 

broker's  commission  for  an  alleged  sale  of  certain  real  estate. 

The  answer,  in  effect,  amounted  to  a  general  denial  of 
all  the  allegations  contained  in  the  complaint. 

Upon  the  trial  it  appeared  in  evidence,  that  in  October, 
1867,  the  defendant  placed  in  the  hands  of  the  plaintiff,  a 
real  estate  broker,  five  distinct  pieces  of  property  for  sale  on 
commission,  among  which  were  half  a  block  on  the  north 
side  of  9Ist  Street,  between  Eleventh  and  Twelfth  Avenues, 
and  two  blocks  between  66th  and  67th  Streets,  Tenth  Av- 
enue and  the  Hudson  River.  That  plaintiff  sold  the  91st 
Street  property  to  William  T.  Blodgett,  and  received  from 
the  defendant  his  commission  therefor. 

That  subsequently  the  property  on  66th  and  67th  Streets 


JSEW  YORK  PiUOnCE  BEPOBTS.  14} 

HcClaT«  agfC  Paine. 

was  sold  by  the  defendant  to  William  T.  Blodgett,  for 
$200,000;  that  plaintiff^  upon  hearing  of  said  sale^  de» 
manded  a  commhsion  of  one  per  cent*  on  that  amount, 
which  defendant  declined  to  pay. 

Plaintiff  introduced  evidence  to  the  effect  that  be  bad  a 
particular  interview  with  Blodgett  in  regard  to  the  9l8t 
Street  property,  at  which  he  told  Blodgett  that  defendant 
had  other  pieces  of  property,  without  specifically  namihg 
them,  however;  that  he  requested  Blodgett  to  call  upon 
the  defendant,  and  to  purchase  whatever  piece  might  suit 
him ;  that  be  gave  defendant's  address  to  Blodgett,  and  that 
be  sent  a  diagram  of  the  property  situate  on  66tb  and  67th 
Streets  to  Blodgett's  bouse,  together  v^itb  a  diagram  relat* 
ing  to  the  Qist  Street  property. 

William  T.  Blodgett,  called  as  a  witness  on  behalf  of  the 
defeodantf  testified  that  he  never  received  plaintiff's  diagram 
relating  to  the  property  on  66  and  67th  streets ;  that  bis 
attention  was  not  called  to  it  by  the  plaintiff,  nor  to  the  fact 
of  its  being  defendant's  property,  and  for  sale ;  that  be  first 
became  aware  of  these  facts  from  defendant  himself  after 
the  purchase  of  the  91st  street  property  ;  that  the  negotia- 
tions  for  the  purchase  of  the  property  on  66tb  street  and 
67th  streets  were  conducted  entirely  between  himself  and 
defendant ;  that  at  the  time  plaintiff  showed  him  a  map  of 
the  91st  street  property,  plaintiff  spoke  also  of  some  lots 
on  Seventh  avenue,  but  did  not  mention  any  other,  and 
that  plaintiff  never  used  the  expression  to  him  that  defend- 
ant had  other  property  for  sale,  &c. 

The  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  defendant. 

Judgment  was  entered  thereon  for  the  defendant,  and 
plaintifi  appealed. 

Albert  Stickney,  counsel  for  plaintiff  and  appellant. 

Henry  H.  Anderson,  counsel  for  defendant  and  respon- 
dent. 


142       ^'^^^  YORK  PBAOnCE  BEPOBTB. 

- 

McClave  agt.  Paine. 

By  the  courts  Freedman,  J. — The  appeal  being  from  the 
judgment,  no  question  of  fact  can  be  considered^  nor  the 
point  that  the  verdict  of  the  jury  is  against  the  weight 
of  evidence.  The  only  questions  open  for  review  are  ques- 
tions of  law*  They  all  arfse  upon  or  in  connection  with 
the  charge  of  the  learned  judge  presiding  at  the  trial,  and 
his  refusal  to  charge  certain  requests  made  by  plaintiff. 
Unless  he  erred  in  the  application  of  the  law,  the  judg- 
ment appealed  from  must  be  affirmed.  There  was  a  con- 
flict of  evidence  as  to  whether  the  plaintiff  did  or  did  not; 
prior  to  the  sale  by  the  defendant,  call  the  attention  of 
the  purchaser  to  the  property  for  the  sale  of  which  plain* 
tiff  seeks  to  recover  a  commission.  The  purchaser  most 
imphatically  denied  it.  From  the  whole  charge  of  the 
•court,  it  clearly  appears  that  the  question  was  fairly  sub- 
mitted to  the  jury.  They  found  the  fact  in  favor  of  the 
-defendant,  and  this  finding  cannot  be  disturbed.  The  real 
and  only  question  involved  in  the  appeal,  concisely  and 
tersely  stated,  is  whether  the  plaintiff  was  entitled,  as  the 
evidence  stood,  to  have  the  jury  charged,  that  if  they 
found  that,  although  the  purchasi^r  was  first  introduced  by 
plaintiff  to  defendant  for  a  different  purpose,  which  was 
•accomplished,  the  acquaintance  thus  brought  about  be- 
tween the  parties  led  ultimately,  without  further  interven- 
tion of  the  plamtiff,  to  the  sale  of  the  property  in  question, 
the  plaintiff  was  entitled  to  recover. 

Inasmuch  as  the  fact  of  such  original  introduction  was 
admitted,  this  proposition,  if  charged,  would  have  been 
•equivalent  to  a  direction  to  find  a  verdict  for  the  plain- 
tiff. In  my  judgment,  it  would  have  been  error  so  to 
<;harge.  It  is  now  the  settled  law  of  this  state,  that  in 
case  of  a  general  employment  of  a  broker,  'where  his  title 
to  commissions  is  not  made  expressly  to  depend  upon  his 
securing  a  purchaser  on  terms,  which  are  specified,  the 
x>nly  conditions  precedent  to  the  broker's  right  to  recover 
are  the  original  discovery  of  the  purchaser,  the  starting  of 
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the  negotiations  by  the  broker,  and  his  bringing  the  minds 
of  the  vendor  and  vendee  to  an  agreement.  .When  he  has 
done  that,  when  he  has  produced  a  purchaser,  willmg  and 
ready  to  accept  the  terms  of  the  owner,  and  able  to  perform 
the  obligation  on  his  part,  he  has  earned  his  commissions. 
He  can  do  no  more*  He  has  no  power  to  execute  a  con- 
tract, to  pay  the  money  for  the  one  side,  to  convey  the  land 
on  the  part  of  the  other,  or  to  compel  the  performance  by 
•either  of  their  duties.  To  be  enabled  to  mairitain  his  action 
for  his  compensation,  it  is,  therefore,  not  necessary  that  the 
agreement  for  the  sale  of  the  property  should  have  been 
reduced  to  wnting  and  signed  by  the  parties.  And  it  is 
further  settled,  that  after  the  broker  has  thus  discovered 
the  purchaser,  and  started  negotiations  between  him  and 
the  owner,  the 'latter  cannot  avail  himself  of  the  services  of 
the  broker  so  far  rendered,  and  then,  by  taking  the  negotia- 
tions into  his  own  hands,  effect  a  sale,  either  at  the  price 
suggested  to  the  broker,  or  at  a  reduced  price,  and  refuse 
payment  of  commissions.  Kor  can  the  owner,  in  a  case  of 
this  description,  deprive  the  broker  of  his  commissions  by 
revokig  the  broker's  authority  to  complete  the  transaction, 
t  Stittman  agt.  Mitchell,  2  Bobty  523  ;  affirmedy  36  N.  T., 
237 ;  Samara  agt.  Monnoi,  3  Keyes^  203,  S.  (7.,  33  Bow., 
440.)  Thus,  where  a  broker  employed  to  make  a  sale, 
-under  an  agreement  for  the  exclusion  of  all  other  agencies, 
produced  a  party  ready  to  make  the  porchase  at  a  satis- 
factory price,  it  was  decided  that  the  principal  can  neither 
relieve  himself  from  liability  by  a  capricious  refusal  to  con- 
-sumate  the  sale,  nor  by  a  voluntary  act  of  his  own,  which 
disables  him  from  performance.  {Moses  agt  JBierling,  31 
N.  T.t  462.)  And  in  another  case,  recently  decided  by  the 
*court  of  appeals,  it  was  held  that  a  real  estate  broker  is 
entitled  to  the  usual  commission  for  a  successful  negotia- 
tion of  the  exchange  of  property  put  in  his  hands  for  sale, 
i¥ben  the  exchange  has  been  effected  through  his  aid  and 
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the  terms  of  the  exchange  has  been  accepted  by  bis  employer. 
{Bedfield  SLgt.  Tegg,  SSN.  F.,  212.) 

But  although  courts  have  thus,  at  all  times,  protected  a 
broker  against  any  unfairness  or  fraud  on  the  part  of  the 
owner;  no  case  can  be  found  in  which  the  bare  fact  of  an  in* 
troduction  by  a  broker  authorized  to  sell  has,  in  case  of  a 
subsequent  sale,  been  held  sufficient^  per  se^  to  entitle  the 
broker  to  his  commissions.     I  concede  that  if  a  broker,  em- 
ployed to  sell  certain  property,  sends  a  party  contemplating 
to  buy  to  the  owner,  with  reference  to  thai  property ^  and  the 
introduction  ultimately  results  in  a  sale,  he  is  entitled  to  his 
commissions,  although  he  did  not  describe  the  property  to 
the  purchaser.     But  the  case  is  entirely  different  if  a  broker^ 
intrusted  by  the  same  owner  with  the  sale  of  three  or  more 
distinct  pieces  of  property,  calls  the  attention  of  a  party 
contemplating  to  buy,  to  only  two  of  them,  and  prevaila 
upon  him  to  see  the  owner  with  reference  to  the  purchase 
of  the  one  or  the  other,  which  is  done.     Suppose  the  broker 
.  intentionally  omitted  to  mention   the  other  pieces  t     He 
might  have,  or  fancy  that  he  could  procure,  another  and 
more  desirable  party  for  them,  and  designedly  withhold  the 
information  in  regard  to  them.     Upon  what  principle,  then^ 
could  he  claim  commissions  for  a  sale  which  took  place* 
contrary  to  his  wishes,  intentions  and  calculations t   'An 
owner  does  not  preqlude  himself,  by  employing  a  broker, 
from  making  personal  efforts  to  sell.     He  has  a  right  to 
make  them,  and  if  they  result  in  a  sale  the  broker  cannot 
find  fault,  unless  some  right  previously  acquired  by  him  i» 
violated  thereby.     If  they  amount  to  such  violation,  the 
courts  will  interfere.     Thus  an  owner  may  sometimes  make 
himself  liable  to  the  payment  of  double  commissions  if  he 
makes  an  express  but  different  contract  with  two  brokers 
separately,  and  each  of  them  fully  performs  what  he  has 
undertaken  to  do ;  but,  on  the  other  hand,  where  an  owner 
agrees  with  two  brokers,  separately,  to  pay  a  commission, 
but  only  one  commission,  to  tJie  broker  effecting  the  sale, 
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and  H  sale  results  therefrom,  only  one  of  the  brokers  can  be 
entitled  to  it.  So,  where  a  party  conten^plating  to  buy, 
has  a  prior  knowledge  of  the  facts  commnnicated  to  him  by 
the  broker,  and  acts  solely  upon  such  prior  knowledge,  and 
entirely  uninfluenced  by  anything  the  broker  has  said  or 
done,  the  broker  does  not  earn  a  commission. 

The  true  rule,  which  has ,  been  applied  in  every  case  to  / 
be  found  in  the  books,  is,  that  to  entitle  a  broker  to  recover 
it  must  appear  that  his  agency  was,  in  point  of  fact,  the 
procuring  cause  of  the  sale.  {Briffgs  agt.  Sowe^  4  Ke^f  \ 
424.  Whether  his  agency  had  or  had  not  such  effect,  is  a  ) 
question  of  fact  to  be  determined  upon  the  particular  cir- 
cumstances of  each  case.  Proof  on  the  part  of  the  plaintiff 
that  be  sent  the  person,  who  subsequently  became  the  pur- 
chaser, to  the  owner,  may  sometimes  be  deemed  sufficient 
to  establish  this  fact  jMrima  faeiey  but  afler  the  defendant 
has  introduced  evidence  to  the  effect  that  the  purchaser's 
inforuiation  was  not  derived  from  the  broker,  the  latter 
cannot  rest  his  entire  case  exclusively  upon  a  bare  intro* 
duction.  He  roust  go  further,  and  show,  at  least,  that  he 
called,  or  caused  to  be  called,  the  attention  of  the  purchaser 
to  the  property  in  question.  PlaintifTs  exceptions,  there- 
fore, are  not  well  taken.  The  judgment  appealed  from 
should  be  affirmed,  with  costs. 

MoNELL,  J. — ^I  concur. 

McCuNN,  J. — ^I  concur. 

Vol.  XLL  10 
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Pbter  Lund  agt.  Wiluam  Broadhbad  and  another. 


Umf^i  th«  earn  total  of  the  aeeomntt  of  tbe  pMrtiet  •xeeeds  $400,  H  it  not 
that  the  action  be  first  broaght  in  a  jattice's  coarti  and  that  the  amount  of  the 
aooonntfe  should  be  there  shown  fty  proo/ to  exceed  $400.  The  jurisdiction  of  the 
jnstioe's  conrt  maj  be  shown  by  Uie  pleadings. 

Where  the  oooiplaint  alleged,  substantially,  that  the  plaintiff  rendered  labor  and 
services  to  the  defendants  at  agreed  prices  to  the  sam  of  $450,  and  then  admitted 
or  alleged  that  the  defendants  haTe  a  eaiaUtrieimi^  or  Jtf*^  to  the  plaiiitifl''s 
account  of  $409  13,  leaving  an  amount  due  the  plaintiff  of  $40  87,  which  has  not 
been  paid. 

And  the  defendants  in  Hielr  answer  admit  all  the  matstial  allegatiotts  in  the  com- 

-  plaint,  except  that  thej  deny  t^t  they  ever  reftised  the  plaintiff  an  accounting 
and  settlement  of  the  aoooantit,  and  allege  that  the  plaintiff  and  defendants  have 
had  an  accounting  and  settlement  thereof,  and  that  the  balance  aa  stated  in  the 
plaintiff 'a  complaint*  U  still  unpaid.  * 

And  the  referee,  to  whom  the  cause  was  submitted  upon  the  peadinifB — no  other 
evideace  being  given,  found  that  the  account  of  the  plaintiff  exceeded*the  account 

•    of  the  defendants  by  the  sum  of  $40  87,  and  direeted  judgment  for  plaintiff  aooord- 
ingly ;  Keldt  that  the  plamtif  wot  entitled  to  ootls. 

The  defendants,  to  avoid  liability  for  costs,  should  have  answered  that  they  had 

'  paid  the  ■unis  on  acoount  of  the  plaintiff's  .work,  and  not  admitted  thai  they  had 
an  account  by  way  of  tet-off  or  cowater-claiim. 

Pttymentt  extinguish  (he  claim  or  demand  of  the  creditor  |>ro  (anto, 

Erie  Special  Tertny  March^  1871. 

Motion  for  readjustment  of  costs 

The  plaintiff  in  the  summons  claims  judgment  for  $40  87, 
and  in  his  complaint  aUeges  that  from  September  1st, 
1869;  to  May  Ist,  1870;  he,  at  the  request  of  the  defendants, 
rendered  labor  and  services  in  making  clothing  of  different 
kinds  at  an  agreed  price  for  each  article,  amounting  in  all  to 
the  sum  of  $450  00,  that  the  plaintiff  admits  that  the  defend- 
ants hare  a  counter-claim  or  set-off  to  the  plaintiff's  account 
amounting  to  $409  13,  leaving  an  amount  due  the  plain- 
tiff from  the  defendants  of  $40  87,  which  has  not  been  paid 
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•or  any  part  thereof;  that  he  has  demanded  an  accounting 
and  settlement  of  said  accounts  and  payment;  which  defend- 
^ants  have  refused* 

The  defendants,  in  their  answer,  admit  all  the  material 
allegations  in  the  complaint,  except  that  they  deny  that  they 
ever  refused  the  plaintiff  an  accounting  and  settlement  of 
the  accounts  and  allege  that  the  plaintiff  and  the  defendants 
liavebad  an  accounting  and  settlement  of  said  accounts,  and 
that  the  balance  as  stated  in  the  plaintiff's  complaint,  is 
atiU  unpaid.  The  defendants  answer  new  matter,  which 
was  put  issue  in  reference  to  which  no  evidence  wat  given 
on  the  trial. 

The  case  was  submitted  to  the  referee  upon  the  plead-^ 
ings,  no  other  evidence  being  given* 

The  referee  found  that  the  plaintiff  labored  for  the 
defendants,  in  making  articles  of  clothing,  at  a  stated  and 
^agreed  price  for  each  and  every  article  so  made.  That  the 
total  price  for  the  articles  so  manufactured,  amounted,  to 
the  sum  of  S450  00;  that  the  defendants  have  a  counter*claim 
or  set-off  to  the  plaintiff's  claim,  amounting  to  the  sum. of 
$409  13,  that  the  account  of  the  plaintiff  exceeds  the 
account  of  the  defendants  by  the  sum  of  $40  87,  and  as 
matter  of  law,  he  directed  judgment  for  that  sum  in  fisvor 
of  the  plaintiff.  The  county  clerk  adjusted  costs  in  favor 
of  the  plaintiff  The  defendants  moved  for  a  re-adjustment 
of  costs  in  their  favor. 

Weslet  Martin  and  H.  O.  Lubkin,  for  plaintiff. 
B.  A.  Barlow,  for  defendants. 

Marvin,  J.-— The  plaintiff  is  entitled  to  costs  unless  a 
justice  of  the  peace  would  have  had  jurisdiction.  {Code^ 
See.  304, 8ubd.  3.)  By  section  54,  a  justice  of  the  peace  has 
no  cognisance  of  a  matter  of  account  where  the  sum  total 
of  the  account  of  both  parties,  proved  to  the  satisfaction  of 
4he  justice,  shall  exceed  $400. 


146  NBW  YORK  PBAOnCE  HEPOBTa 

Lmd  Bgft  BrMuib««d. 

■  '  -  ■  ■  .  ■  .1.  I-  —  -.  ■■  ,. 

If  in  fiict^  the  Bum  total  of  the  accounts  of  the  parties 
does  exeeed  $400,  it  u  not  necetsarsr  that  the  action  be 
first  brought  in  a  justice's  court,  and  that  th«  amount  of  the 
accounts  should  be  there  shown  by  proof  to  exceed  $400. 
(3  Ahb.  365.) 

The  defendantif  eovnael  insists  that  the  account  of  the 
planrtiff  for  work  had  been  redueed  hj  ptijftimUs  ao  that  the 
ami  ewfng  te  him  wiie  $40  87,  and  that  that  so  appears 
from  the  plaintiff's  eoisipfaint.  If  this  constroction  of  the 
complaiiit  is  correct,  then  the  sum  total  of  the  accounts 
didaot  exceed  $400,  it  would  be  hot  $40  87«. 

Paymects  extinguish  the  claim  or  demand  of  the  creditor 
jro  tunh. 

But  should  the  complaint  be  so  construed  t  Stated 
riibrtly)  Hie  attc^ations  of  the  eoroplaiiit  are  that  the  plain- 
tiff leiMlered  lAbsn*  and  semriees  to  the  defeodaatSy  at  agreed 
priees  to  the  sum  of  $460.  it  is  then  admitted  (say  alleged) 
by  the  plaintifs,  that  the  defendants  haye  a  coufUer-daim 
or  Bd^J^y'  t9  HkB  phifitiff  ^  account  of  $409  13,  leaving  an 
onff#mit  <due  the  plaintiff  of  $40  87,  which  has  not  been 
paid, 

1  da  not  think,  we  should  be  justified  in  saying  that  the 
complaint  shows  that  any  part  of  the  plaintiff's  account  qr 
demand  had  been  paid,  or  that  there  had  been  any  settle- 
ment 4>etween'the  parties,  or  that  any  balance  had  ever  been 
struck.  Indeed,  the  plaintiff  proceeds  to  say  tb^t  he  had 
demanded  an  accounting  and  settlement  which  had  been 
refiised  by  the  defendants,  as  appears  from  the  complaint, 
the  plaintiff 's  account  for  work  and  services  wa,s  $450,  and 
the  counter-claim  or  set-off  of  the  defendants  was  $409  13. 

TheAe  being  the  facts,  a  justice  of  the  peace  would  have 
no  jurisdiction. 

If  the  complaint  had  shown  that  the  parties  had  settled 
the  accounts  and  struck  a  balance,  then  the  action  could 
have  been  maintained  in  a  justice's  court,  or  if  the  com- 
plaint had  shown  that  the  defendants  had  from  time  to  time 
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then  the  action  for  the  amount  unpaid  could  have  been 
cried  in  justice's  court  I  do  not  think,  that  on  the  motion 
^or  re-adjustment  of  costs,  that  I  can  consider  the  affidavitr 
produced  showing  the  course  of  dealing  between  the  parties 
The  counsel  cites  Crim  agt  Crankhite,  (16  Ho¥f,t  260),  as  a 
^ase  where  affidavits  were  made,  but  it  appears  in  that 
•case  that  the  facts  stated  in  the  affidavits  were  proved  on 
the  trial.  In  this  case  there  was  no  testimony  othar  than 
the  pleadings. 

In  the  case  just  deed,  the  refisnee  fouad  the  amount  of 
the  defendant's  accoant  against  the  piaintil^  by  way  of 
^^poffment  and  counter-ciuim."  It  appears  that  a  certaiQ 
anm  was  pmid  in  money  tamards  tk$  phint^^s  hhoTf  and 
'deducting  this  sum,  the  accounts  were  reduced  below  S400. 

The  counsel  for  defendants  cites  Jieodiss^  agik  B^ndage^ 
{8  Sow.y  263).  The  action  was  upon  a  note  upoa  which 
payments  had  been  made. 

The  plaintiff  in  bis  complaint,  admitted  that  a  certain 
other  sum  or  account  should  be  allowed,,  and  ha  claimed 
judgment  for  S96  85.  The  defendant  denied  the  complaint, 
4itod  claimed  a  much  larger  account  in  his  favor  than  that 
4idmitted  in  the  complaint.  The  recovery  waa  $6  20,  The 
'defendant  proved  bis  account  amounting  with  interest  to 
$253  48,  and  this  was  the  only  matter  in  dispute,  and  with 
the  claim  of  the  plaintiff,  the  judge  says,  waa  not  suffident 
to  deprive  the  justice  of  jurisdiction.  Justice  Harris  cites 
{10  Wend.j  566,  and  nofe),  a  case  where  the  accounts 
exhibited  on  the  trial  exceeded  S400,  but  the  evidenco 
«how8  specific  payments  which  were  not  an  account  valid 
4IS  a  set-off.  The  case  in  the  note,  (10  Wend.j  667,)  was  a 
case  of  payment  and  not  set-off,  and  the  court  held  that, 
though  the  claim  established  on  the  trial  exceeded  $200, 
'(this  was  under  the  Revised  Statutes,)  and  that  it  being 
reduced  hy  payfnent  below  $50,  the  plaintiff  could  not  have 
costs,  but  if  it  had  been  reduced  by  set-off,  then  he  would  be 
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entitled  to  costs.  I  have  looked  into  Glaskin  agt.  Greenr 
(52  Sarh.i)  cited  by  counsel;  and  some  other  cases.  There 
is  no  conflict  in  these  cases.  In  this  case,  the  counsel  put9> 
the  construction  upon  the  complaint  as  admitting  payments 
on  his  account;  reducing  it  below  $50. 

The  admission  is  that  the  defendants  have  a  counter-claim^ 
or  set-off  and  the  plaintiff  asked  judgment  for  the  balance^ 
Suppose,  the  defendants  had  denied  the  complaint  and  had 
not  plead  a  counter-claim  or  set-off,  what  would  have  beea 
the  condition  of  the  plaintiff!  If  the  demands  of  the 
defendants  were  counter-claim  or  set-off,  the  plaintiff  had 
no  power' to  apply  them  in  the  reduction  of  his  account.. 
If  the  defendants  refused  to  plead  and  prove  their  counter- 
claim or  set-off;  they  could  have  sued  and  recovered  the 
whole  amount,  and  if  the  plaintiff  had  contented  himself 
with  a  judgment  for  the  balance,  he  might  be  subjected  to- 
great  loss* 

He,  however,  stated  the  facts  showing  that  a  justice 
had  no  jurisdiction,  and  the  defendants  admitted  the  facts, 
cind  the  judgment  has  been  justly  rendered  forthe  balance*. 

If  the  defendants  intended  to  make  the  question  now^ 
raised,  they  should  have  answered  that  they  had  paid  the 
sums  on  account  of  the  plaintifi 's . work,  and  not  admitted 
that  they  had  an  account  by  way  of  counter-claim  or  aet-ofi^ 

I  think,  the  costs  have  been  properly  adjusted  against  the 
defendants,  and  the  motion  must  be  denied. 
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Delia  Dickson,  respondent,   agt.  The  fi&OADWAY  and 
Sevevth  Avenue  Railboab  Co.,  appellants 

Where  the  plaintiff  brought  her  action  against  the  defendant! — a  city  railroad  com* 
pany — ^for  damages  alleged  to  have  been  caused  by  serions  injuries  received  by 

•  lier,  throQgh  the  negligence  and  carelessness  of  the  defendants'  senrants,  in  starl- 
ing the  car  on  a  return  trip  before  she  could  get  off,  by  reason  whereof  she  w.a^ 
thrown  upon  the  paved  street — ^her  leg  broken  and  other  injuries  received. 

MekLf  by  the  general  term  on  appeal  by  die  defendauta,  that  the  evidance  given  upon 
the  trial  waa  sufficient,  not  only  to  establish  the  fact  that  the  plaintiff  was  not 
thrown  from  the  car  by  the  starting  of  the  horses,  but  that  she  must  have  jumped, 
or  stepped  off,  of  her  own  volition,  after  the  car  was  in  motion. 

The  plaintiff  having  failed  to  prove  upon  the  trial  that  the  injuries  of  which  she 
complained,  were  caused  by  the  starting  of  the  horses,  the  judgment  rendered  in 
her  favor  was  reversed  and  a  new  trial  ordered,  costs  to  abide  event 

« 

General  Term^  Decenibery  1 870. 

Before  BABBoim,  C*  J".,  McCunn  and  Jones,  JJ. 
'    In  April,  1869,  the  plaintiff  left  her  home  to  go  to  the 
Central  Park*     She  got  on  to  one  of  the  defendants'  <:arfl 
and  asked  the  conductor  if  he  would  take  her  to  the  Central 
Park,  and  he  told  her  that  he  would  leave  her  at  the  Park. 

When  the  car  arrived  at  the  block  between  52d  and  63d 
street,  the  car  stopped,  and  the  only  other  passenger,  besides 
the  plaintiff,  got  off.  Not  having  arrived  at  the  Central 
Park,  the  plaintiff  kept  her  seat,  until  she  suddenly  discov* 
ered  the  horses  being  hitched  on  the  other  end  of  the  car. 

She  then  got  up  to  leave.  Just  as  she  reached  the  door 
of  the  car  and  was  about  going  out,  the  car  suddenly  started^ 
and  she  was  thrown  off  and  seriously  injured. 

Her  leg  was  broken,  anchylosis  of  the  ankle  was  pro- 
duced. She  was  laid  up,  and  under  the  daily  care  of  a 
physician  for  a  period  of  four  months.     She  received  an  iti-^ 
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jury  from  which  she  can  never  recover.  She  was  still  ltim% 
from  it  at  the  time  of  the  trial. 

The  case  was  tried  before  Mr.  Justice  Monbll  and  a  j  ury. 
The  jury  found  a  verdict  for  the  plaintiff  for  SS^OOO*  The 
defendants  made  a  motion  for  anew  trial,  which  was  denied, 
and  judgment  was  entered  on  the  verdict,  from  which  this 
appeal  is  taken. 

The  defendants'  statement  did  not  materially  differ  from 
the  plalntiff^'Sy  except  that  it  claimed  to  have  established  at 
the  trial,  that  all  the  passengers  had  alighted  and  were  safely 
landed  before  the  car  started,  and  that  plaintiff  received  the 
injury  complained  of  by  a  mis-step  in  passing  from  the  car 
to  the  sidewalk,  over  the  rough  and  uneven  pavement 

John  M.  Sgribkkb,  Jr.,  for  appellant 

I.  Plaintiff  was  required  to  prove  affirmatively ^  and  by 
preponderance  of  evidence,  that  the  accident  which  caused 
her  injury  was  occasioned  solely  by  defendants'  negligence. 
A  mere  ^'  balanced  case''  is  not  enough.  The  burden  of 
proof  is  upon  her,  and  she  most  satisfy  the  court  hy  the 
greater  weight  cf  testimony  that,  without  any  carelessness  or 
blame  on  her  part,  she  has  su&red  an  injury  wholly 
through  the  neglect  or  wrongful  aot  of  the  defeBdant& 
(Emat  agt  Eudaon  JR.  B.E.  Co.y  24  Hoie^  cUedfram  p.  103.) 
The  legal  propositions  established  by  this  case  were  dis- 
tinctly i^pproved,  when  the  same  case  was  a  third  time  be- 
fore the  court  of  appeals.  (39  N.  Y.,  66.)  ^  The  judge 
will  not  be  justified  iu  leaving  the  case  to  the  jury,  where 
th^  plaintiff's  evidence  is  equally  consistent  with  the  ab« 
senoe  as  with  the  existence  of  negligence  in  tho  de£sndaiit." 
(jCktUm  agt.  Wood^  98  Et^.  Com.  Law.^  666.)  It  ia  unne* 
cessary  to  multiply  authorities  in  support  of  such  familiar 
prijiciples. 

IL  The  plaintiff  failed  to  establish  a  cause  of  action 
agltiQst  the  defendants.     That  she  was  injured  at  the  time 
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referred  to,  is  not  dispcrted;  but  she  failed  to  prove — unless 
her  own  evidence,  alone,  is  allowed  to  outweigh  the  testi- 
mony of  all  the  other  witnesses  in  the  case — ^that  her  injury 
was  attributable  to  any  degree  of  negligence  on  the  part  of 
the  defendants*  She  was,  in  fact,  the  only  witness  on  her 
own  behalf  as  to  the  circumstances  of  the  accident;  because 
her  witness,  the  policeman,  was  proved  to  bare  stated  on 
the  same  day,  that  he  did  not  see  the  accident;  and  Eetohell 
testified  distinctly  that  he  did  nat  see  plaintiff  before  she 
fell,  but  that  the  first  time  he  saw  her  she  was  in  the  mid* 
•die  of  the  street*  He  made  this  statement  several  times 
with  great  positiveness  in  response  to  plain  and  direct 
questions^  repeated  in  unmistakeable  language  by  plaintiff's 
own  counsel;  and  the  court  must  certainly  disregard  his 
subsequent  testimony,  when  h«  attempts  to  unswear  the 
statements  so  distinctly  and  deliberately  made  on  Us  first 
examination. 

As  against  the  evidence  of  the  plaintiff,  the  defendants 
proved  that  when  the  car  stopped  all  tbe  passei^ers  were 
eafely  landed,  and  when  it  started  on  its  return  trip  there 
was  no  person  in  or  abbut  the  car  except  the  driver  and 
oonduotor. 

-  That  the  plaintiff,  when  she  wa9  picked  up,  lay  fifteen  or 
twenty  feet  from  the  railroad  track,  was  proved  without 
oontradiction ;  which,  of  itself,  is  evidence  that  fehe  could 
Qot  h«ve  received  her  injury  in  tbe  manner  she  states. 

Defendants  proved,  also,  the  undeniable  fiict  that,  at  the 
place  of  the  accident,  the  pavement  of  the  carriage-way 
was  exeeedtngly  rough,  being  paved  with  large  CoMe 
stones  of  unequal  »zesy  with  ruts  and  indentations  so  that 
Vosbupgb  says  he  used  to  avoid  it  and  take  Broadway; 
and  the  doctors,  who  were  sworn  as  witnesses,  agreed  that 
th^  plaintiff's  injuries  could  have  been  sustained  by  bef  in 
walking  from  the  car  to  the  sidewalk  over  such  a  pavement. 
Waterman,  a  disinterested  witness,  testified  that  plaintiff  did 
ineet  with  her  misfortune  in  this  way.     ^^  She  took  a  step. 
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stumbled  and  fell.''  He  was  within  fifty  feet  from  the 
plaintiff)  and  he  cannot  be  mistaken.  He  says  he  first  saw 
her  on  the  street,  between  the  track  and  the  gutter^  ten 
feet  from  the  rail.  '^She  was  falling  when  I  first  saw  her..  \ 
The  car  had  just  then  started  on  its  way  down  town*  It  i 
was  going  very  slow  when  I  first  saw  the  lady."  He  cor* 
roborates  the  driver  and  conductor;  and  Vosburgh  adds^ 
that  the  conductor  was  on  the  back  platform,  where  he 
must  certainly  have  seen  the  plaintiff  if  she  was  throwi^ 
from  the  car* 

Upon  this  evidence  defendants  were  entitled  to  a  non* 
8uit|  and  the  court  erred  in  refusing  to  dismiss  the  com* 
plaint.  {Johnson  agt*  Hudson  River  Railroad  C0.9  20  i\r* 
r.,  73 ;  wads'  Case,  24  N.  F.,  430  ;  S.  C,  29  N.  T.,  316  j 
Sheldon  agt.  Hudson  River  Railroad  Co.,  29  Barb.,  229; 
Suydam  agt.  Grand  Street  Railroad  Co.y  41  Barb.y  380; 
Umst  agt.  Htidson  River  Railroad  Co,y  39  N.  T.,  61.) 

WHd^  Case  (24  N.  T.,  430),  is  constantly  cited  in  the 
court  of  appeals,  and  the  legal  doctrines  pronounced  in  that 
case  have  never  been  shaken.  {Grippen  agt.  N.  Y.  Central 
Railroad  Co.,  40  N.  Y.,  62.) 

Although  the  law  allows  parties  to  be  witnesses  on  their 
own  behalf,  their  testimony  is  to  be  examined  with  greater 
scrutiny  than  that  of  disinterested  witnesses.  (WatkinsagL 
CousaU,  1  E.  D.  Smith,  66.) 

Ill*  Ample  time  was  afforded  to  the  plaintiff  to  get  ofl^ 
and  if  her  statement  of  the  circumstances  of  the  accident  is 
to  govern,  even  then  she  is  not  entitled  to  recover*  She 
says  Bhe  was  the  only  passenger  in  the  car  when  it  stopped* 
Her  exit  was  not  obstructed,  and  she  could  certainly  have 
safely  alighted  in  the  time  necessarily  occupied  by  the  driver 
in  reversing  his  team.  All  the  authorities  agree  that  the  plian*^ 
tiff  must  be  held  to  the  exercise  of  ordinary  care,  and  if,  by 
the  exercise  of  her  ordinary  faculties,  she  could  have  seeo 
and  avoided  the  danger,  she  cannot  maintain  this  action* 

IV.  This  verdict  was  against  the  clear  weight  of  evi- 
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dence;  and  the  power  and  duty  of  the  court  to  reverse  a 
judgment  founded  upon  such  a  verdict  is  determined  in  the 
following,  among  other  cases :  (Sheldon  agt.  Hudson  River 
Bailroad  Co.,  29  Sarb.,  226;  Thompson  agt.  Menchy  22 
How.,  431  ;  Heritage  agt.  Hall,  33  Barb.,  347  ;  Wilds  agt. 
Hudson  River  Railroad  Co.,  24  N.  Y.,  430;  Macy  agt^ 
Wheeler y  30  N.  F.,  23 1 ;  Haring  agt.  N.  Y.  and  Erie  Rail- 
road Co.j  13  Barb.,  15,  cited  41  Barb.y  3S0;  Mackey  agt* 
N.  T.  Central  Railroad  Co.^  21  Barb.y  641.) 

y.  The  court  erred  in  allowing  the  questions  put  to  the 
witness  Ketchell.  A  reference  to  the  previous  testimony 
of  this  witness  will  show  that  the  same  questions  were  put 
to  him  on  his  first  examination  and  explicitly  answered,  and 
it  was  improper  after  the  plaintiff  had  rested,  to  allow  him» 
with  no  request  by  himself,  but  in  answer  to  leading  ques- 
tions, to  deliberately  retract  his  previous  testimony,  which 
did  not  conflict  with,  but  materially  corroborated  defend^ 
ants'  witnesses.  The  testimony  shows  that  the  intimation 
that  there  was  any  mistake,  came  from  the  Counsel  and  not 
from  the  witness. 

VI.  The  court  erred  in  refusing  to  charge  defendants^ 
third  request.  (Ernst  Case,  24:  How.y  97 ;  S.Xt.y  39  N.  Y.r 
61,  Justice  Clerke's  Opinion.) 

YII.  The  court  erred  in  refusing  to  charge  defendants* 
fourth  request. 

VIII.  The  court  erred  in  refusing  to  charge  the  jury  in 
the  words  oi  defendants*  seventh  request. 

IX.  The  court  erred  in  refusing  to  charge  as  requested 
in  defendants'  twelfth  request. 

The  testimony  of  the  witness  Waterman,  if  believed,  con* 
stituted  a  perfect  defense  to  the  plaintifi^s  cause  of  action^ 
and  the  jury  should  have  been  so  instructed. 

X.  The  verdict  was  excessive.  The  jury,  no  doubt^ 
have  included  in  their  verdict  compensation  for  the  bro- 
ken ribs  (not  sued  for  and  never  heard  of  until  the  trial)^ 
doctor's  and  druggist's  bill,  nurse's  wages  all  together,  for 
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although  on  defendants'  motion  testimony  as  to  these 
items  was  stricken  out  of  the  record,  it  was  not  expunged 
from  the  minds  of  the  jury  as  the  amount  of  the  ver- 
dict shows.  Upon  her  complaint  plaintiff*  could  only 
recover  for  her  broken  leg.  Another  suit  is  pending  by 
her  husband  for  loss  of  service  and  expenses.  If  the  court 
does  not  wholly  reverse  the  judgment,  the  verdict  should 
be  reduced.  {Collins  agt.  Albany  and  Schen.  Hailroad  Co.y 
12  Barb.,  492 ;  Clapp  agt.  Hudson  River  Railroad  Co.y  19 
Marb.f  462.) 

XI.  The  judgment  should  be  reversed  and  a  new  trial 
ordered^  with  costs  to  abide  event. 

Ira,  D.  Wabben,  for  respondent. 

I.  The  first  exception  which  seems  worthy  of  attentioa 
^t  all,  is  the  third  request  to  charge,  in  which  the  court 
was  requested  to  charge  that  ^'the  plaintiff*  must  make  out 
more  than  a  balanced  case  by  a  preponderance  of  reliable 
«vidence«" 

This  proposition  was  in  substance  submitted  to  the  jury. 
The  plaintiff*  had  four  witnesses  to  two.  There  was  noth- 
ing to  show  that  their  evidence  was  not  perfectly  reliable. 

Such  a  general  proposition  applicable  to  no  testimony  in 
the  case,  the  defendant  cannot  claim  to  have  charged  in  his 
language  where  it  is  in  substance  left  to  the  jury,  his  honor, 
however,  charged  it  stronger  than  requested,  for  he  told  the 
jury  ^^  if  they  believed  the  conductor  and  driver,  they  must 
£nd  a  verdict  for  the  defendants."  {Downs  agt.  Spragucy  2 
KeyeSy  57.) 

The  judge  has  or  ought  to  have  a  right  to  choose  his 
own  language  on  the  general  propositions  of  a  case. 

The  fourth  request  requires  no  comment.  The  seventh 
request  is  a  hypothetical  proposition.  There  is  no  evidence 
ni  the  case  to  justify  any  such  charge.  {Havens  agt.  Erie 
R.  R.  Co.<,  63  Barb.,  328 ;  Rouse  agt.  Lewis,  2  Keys,  352.) 
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It  is  errorfor  a  judge  to  instruct  the  jury  that  if  they 
believe  the  testimony  of  one  witness  (where  there  are  other 
witness  on  the  same  subject,)  they  must  find  a  verdictfor 
the  plaintiff  or  defendant.  {Clements  agt.  McC&nneUf  14 
m^  154.t 

II.  The  defendants' objection  to  the  re-examination  of  the 
witness,  Mitchell,  to  the  questions  put  to  him  are  not 
tenable. 

The  witness  misunderstood  the  questions  put  to  him.  He 
had  sworn  that  he  first  saw  plaintiff  in  the  middle  of  the 
street,  when  he  meant  on  the  platform  of  the  car,  which 
stood  in  the  middle  of  the  street. 

The  witness's  understanding  not  being  of  the  clearest 
character,  it  was  entirely  permissible  to  recall  him  to  correct 
any  mistake. 

This  was,  however,  entirely  within  th6  discretion  of  hia 
honor  the  justice  who  tried  the  cause,  and  is  not  the  subject 
of  review.  ( Froo wan .  agt.  Griffiths^  1  KeyeSn  63  j  Foster 
agt.  Cr<mkhite,86  N.  Z,  153.) 

He  had  a  perfect  right  to  permit,  or  refuse  permission 
to  recall  this  witness,  it  was  entirely  in  his  discretion.  In 
thiB  case,  it  would  have  been  an  act  of  injustice  to  the 
witness  and  plaintiff  both,  to  have  refused,  as  the  witness's 
language  did  not  convey  all  he  meant.  He  meant  to  say  in 
the  middle  of  the  street  on  the  platform  of  the  car. 
-    III.  The  defendants  claim  that  the  damages  are  excessive. 

The  court  will  see  this  was  a  very  serious  injury.  She 
was  under  the  charge  of  a  physician  four  months.  She  can 
never  recover.  She  suffered  from  it  at  the  time  of  the  trial, 
more  than  a  year  after  the  accident. 

There  is  a  constant  swelling  of  the  limb. 
.  Kent,  C.  J.,  in  Coleman  agt.  Southtmcky  (9  Johns.,  45,) 
lays  down  the  rule,  that  to  justify  the  court  in  granting  a 
new  trial  for  excessive  damages,  that  they  should  be  so 
excessive  ^^  as  to  strike  all  mankind  at  first  blush,  as  beyond 
all  measure  unreasonable  and  outrageous,  and  such  as  mani* 
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fesdy  show  the  jury  to  have  been  actuated  by  paasion,  par* 
tiality,  Gorruption  or  prejudice.'' 

There  is  nothing  in  this  case  coming  within  that  rule. 

In  the  case  of  Clapp  agt.  H.  R.  R.  R.  Co.,  a  verdict  for 
$49500,  was  sustained  where  the  injury  was  not  more  than 
this. 

In  Drew  agt.  Svdh  Avenue  R.  R.  Co.y  (26  N.  Y.y  M,)  a 
verdict  for  $2,500  was  sustained  for  loss  of  services  of  a  boy 
>eight  years  old.  The  court  of  appeals  say  that  the  damages 
^as  wholly  for  the  jury  to  determine. 

Cases  of  larger  verdict  for  injuries  no  greater,  might  be 
multiplied,  if  it  was  necessary.  {IngersoU  agt  JftZfer,  47 
Barb.,  47.) 

Where  a  case  is  submitted  to  a  jury  under  so  able  and 
careful  a  charge  from  the  court  as  this^  where  the  injury  is 
a  permanent  one,  where  the  plaintiff  was  confined  to  her 
house  for  four  months,  this  court  will  hardly  feel  justified 
in  setting  aside  u  verdict  for  $3,000  until  some  more  accur* 
ate  method  is  arrived  at  for  measuring  the  pecuniary  price 
of  human  suffering  than  the  judgment  of  twelve  men  taken 
^rom  the  ordinary  pursuits  of  life.  Certainly  the  court  is 
not  better  qualified  to  judge  of  that  than  the  jury.  We 
have  had  the  unanimous  judgment  of  twelve.  The  defend- 
ants now  ask  that  the  judgment  of  three  pronounce  the  judg- 
ment of  twelve  erroneous. 

As  long  as  bodily  pain  and  suffering  are  subjects  of  com- 
pensation in  actions  of  this*  kind,  as  is  now  the  settled  law 
of  this  state  {Ransom  agt.  N.  Y.  and  Erie  Railroad  Co.f  15 
N.  Y.f  417),  just  so  long  a  jury,  and  not  the  court|  should 
estimate  its  amount.  {Redfield  on  RaUwaffSf  VoL  2,  281, 
8ubd.  6.) 

IV.  There  is  a  conflict  of  evidence  on  every  question 
in  this  case. 

It  is  hardly  necessary  to  discuss  the  proposition  now, 
that  where  there  is  such  conflict  of  evidence,  the  court 
wiU  not  set  aside  the  verdict.     (Hooglan  agt.  Wright^  7 
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Bo8f€.,  394;  Tinson  agt.  Welchj  7  i2oR,  394,  and  cases 
tiled;  Polhemus  agt.  Mosetj  7  Itebt.^  4S9 ;  Morris  agt.  Sec-^ 
end  Avenue  BaiWoad  Co.y  8  Bosw.,  681.) 
'  We  have  four  witnesses  against  two  011  the  queatioo  of 
negligence.  On  the  question  of  injury,  Dr.  Randolph  on 
one  side,  and  Dr.  Ranny,  who  never  saw  the  injury,  on  the 
dde  of  the  defendant. 

There  does  not  seem  to  be  anything  in  this  case  to  require 
discussiofiy  either  on  the  exception  or  evidence. 

V;  We  ask  that  the  judgment  be  afiSrmed,  with  costs. 

This  action  was  brought  to  recover  damages  for 
injuries  to  the  person  of  the  plaintiff,  claimed  to  have 
been  caused  by  the  negligence  of  the  defendants  iff 
the  management  of  .one  of  their  street  railroad  cars,  upon 
which  the  former  was  a  passenger. 

By  the  c&urt^  BARBQUBt  C.  J. — ^It  appeared  upon  '  the 
trial  that  the  plaintiff,  an  old  lady,  entered  the  car  in 
Seventh  avenue,  near  26th  street,  intending  to  go  to 
the  Central  Park,  when  the  car  arrived  at  a  switch 
near  53d  street,  it  was  stopped  to  enable  the  passen- 
gers to  alight  and  take  another  car,  and  while  it  was  so 
stopped,  the  horses  were  transferred  from  the  northern  end 
of  the  car  to  its  southern  end,  and  were  ^hen  started  to 
draw  it  that  way,  soon  after  which  the  plaintiff  received  the 
injuries  in  question. 

The  plaintiff  testified,  that  she  supposed  at  first,  that  the 
car  had  merely  stopped  there  to  let  off  the  passengers,  but  on 
seeing  that  the  horses  had  been  taken  from  the  north  end  of 
the  ear  and  were  passing  towards  the  other  end  of  it,  she  got 
on  her  feet  to  go  out  before  they  should  start  back.  Her 
statement  in  regard  to  the  particular  manner  in  which  the 
injuries  were  received  by  her,  was  as  follows :  *^  when  I  came 
convenient  to  the  door  the  horses  started  quickly  and 
knocked  me  against  the  iron  that  lay  at  the  dash-board. 
T%eM  /  thought  to  catch  hold  of  the  dash-board,  but  I  missed 
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it,  and  I  went  into  the  street**  *  ^  ^^I  was  not  exactly 
out;  I  waa  pitched  out  against  the  platform^  I  was  juat  a 
step  from  the  door  when  the  horses  started,  just  opposite  the 
door,  very  convenient  to  it.''  *  *  .  *^  I  Was  within  less  than 
one  step  out,  I  was  just  going  out  of  the  door,  and  then  they 
started  very  fast."  •  •  "  My  right  side  struck  against  the 
railing  that  runs  across  the  dash-board.  I  am  sure  I  struck 
my  right  side."  •  •  <<  /  kind  qf  thouffht  I  wouJd  make 
someihrnffj  hut  there  was  nothing  for  me  to  get  the  streetj  and 
I  got  the  street  J  when  I  struck  against  the  iron,  I  tried  to 
get  hcid  o/samethii^^  but  could  not^  and  the  next  thing  I  found 
unyself  in  the  street.  I  fell  on  the  left  side  of  the  street  going 
down." 

The  plaintiff  ^id  not  testify  directly,  that  she  was  thrown 
from  the  car,  or  fell  from  it,  either  because  of  the  starting 
of  the  horseSf  or  otherwise ;  nor  it  appears  to  me,  can  it 
necessv^rily  or  eVeji  properly  be  inferred  from  the  fact  detailed 
by  her,  that  she  did  fall  or  was  thrown  from  the  car  to  the 
street,  »nd  thus  received  her  injuries.  She  merely  stated 
that  after  being  thrown  against  the  dash-board,  she  tried  to 
catch  hold  of  something,  but  could  not,  as  '*  went  into  the 
street  J**  •  **  for  the  street^'  *  '^  found  herself  in  tJhe  street.** 
It  is  impossible  to  determine  from  these  statements  of  the 
plaintiff,  whether  she  believed,  when  thus  testifying  as  a 
witness,  that  she  was  thrown  over  the  dash-board,  as  charged 
in  her  verified  complaint,  or  that  she  was  thrown  into  the 
street  through  the  eastern  gangway,  or  that,  in  her  fright 
and  excitement,  she  jumped  or  stepped  off  from  the  car,  or 
whether,  in  fact,  she  was  unable  to  state,  when  testifying^ 
how  she  reached  the  street.  Her  answer,  ^'  I  tried  to  get 
hold  of  something,  but  could  not,  and  the  next  thing! found 
myself  in  the  street^^^  taken  in  connection  with  the  fact  that 
she  failed  to  explain  the  manner  in  which  she  reached  the 
street  from  the  place  where  she  collided  with  the  dash-board^ 
seems  to  sustain  the  theory  that  she  did  not  remember  or  was 
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unable  to  state  how  it  was  done.  Be  that  as  it  may,  bow- 
ever,  it  is  certain  that  the  plaintiff  did  not  testify  that  she 
was  thrown  off  the  car  by  the  starting  of  the  borses,  and  I 
think  it  may  safely  be  assumed,  that  she  did  not  state  facts 
upon  her  examination,  which  were  sufficient  to  prove  that 
such  was  the  case. 

Indeed,  I  am  fully  satisfied  from  a  careful  examination  of 
the  entire  case,  that  the  evidence  given  upon  the  trial  was 
sufficient,  not  only  to  establish  the  fact  that  the  plaintiff 
was  not  thrown  from  the  car  by  the  starting  of  the  horpes, 
but  that  she  must  have  jumped  or  stepped  off  of  her  own 
volition,  after  the  car  was  in  motion.  For  she  was  so 
thrown  out  of  the  car,  through  the  northern  doorway,  that 
her  right  side  struck  against  the  dash*board,  and  she  fell 
upon  the  street  on  the  eastwardly  side  of  the  car.  Now,  if 
she  had  fallen  backwards  towards  the  east,  after  striking 
the  dash-board  opposite  the  door,  and  had  landed  upon  the 
ground,  her  head  and  shoulders  would  have  received  the 
injury,  and  not  her  leg  and  ankle,  and  yet,  the  upper  part 
of  her  person  was  unhurt  But,  the  point  where  she  struck 
the  dash-board,  must  have  been  so  far  from  the  eastern 
side  of  the  car  as  to  render  it  impossible  for  her  to  fall  from 
that  point  into  the  street,  and  such  a  fall,  too,  it  may  be 
observed  incidentallfff  would  have  been  at  a  right  angle  with 
the  Une  ofpropuision  t  It  appears  to  me,  therefore,  that  the 
plaintiff  must  have  taken  some  steps  from  the  place  where  she 
struck  the  dash-board  towards  the  eastern  side  of  the  car, 
before  she  fell;  and  I  see  no  way  of  accounting  for  the 
breaking  of  her  leg  and  the  dislocation  of  her  ankle,  unless 
the  last  of  those  steps  was  from  the  car  to  the  ground. 
If  that  step  was  taken  while  the  car  was  in  motion,  it  may 
well  be  that  the  injuries  to  her  leg  and  ankle,  were  caused 
thereby. 

The  theory  that  the  plaintiff  fell  immediately  upon  strik- 
ing the  dashboard,  or  that  such  fall  was  the  direct  conse- 
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quence  of  the  starting  of  the  horses,  was  further  disproved 
by  the  evidence  of  her  own  witness  Eitchell,  who  stated 
that  he  saw  her  standing  upon  the  rear  platform  after  the 
car  had  started  to  go  back ;  by  the  testimony  of  Vosburgh^ 
who  stated  that  he  saw  the  old  lady  standing  on  the  rear 
of  the  car,  and  apparently  waiting  to  get  oSj  and  shortly 
'  lifterwards  saw  her  lying  in  the  street ;  and  by  that  of  the 
witness  Waterman,  who  testified  that  he  saw  her  upon  the 
street  as  the  car  was  moving  off,  and  saw  her  take  a  step, 
stumble,  and  fall  there. 

The  plaintiff,  therefore,  failed  to  prove  upon  the  trial, 
tbat  the  injuries  of  which  she  complained  were  caused  by 
the  starting  of  the  horses. 

Besides — even  conceding,  for  a  moment,  that  the  injuries 
complained  of  were  caused  directly  by  the  starting  of  the 
borse&'^I  see  no  reason  for  imputing  to  the  defendants  any 
^i^g^g^ncey  or  want  of  care,  in  starting  their  horses,  even 
though  the  plaintiff  was  standing  or  walking  in  the  car, 
but  within  reach  of  the  door.  It  is  one  of  the  customary 
and  usual  incidents  of  travel  on  all  the  street  railroads,  and 
cannot  be  considered  negligence  per  se.  But  if  there  was 
negligence  of  the  company  in  this  regard,  there  was  also 
«ome  negligence  on  the  part  of  the  plaintiff,  which  contri- 
buted to  the  accident.  For  she  saw  the  horses  going  to  the 
south  end  of  the  car,  and  got  up  to  go  out,  as  she  testified, 
^*  before  they  would  start  back.'*  She  was,  therefore,  aware 
that  they  were  about  to  start  back  ;  and,  as  a  careful,  pru- 
dent woman,  ought  to  have  guarded  against  a  fall,  either  by 
puiHng  her  hand  upon  the  door-casingy  or  otherwise.  In  a 
Wo^d,  if  it  was  negligence,  on  the  part  of  the  <lefeDdants,  to 
start  the  horses  while  the  plaintiff  was  walking  in  the  car, 
it  Was  equally  negligence  on  her  part  to  walk  there  when-^ 
she  knew  they  were  about  to  start. 

I  am,  therefore,  of  opinion  that  the  court  erred  in  refus- 
iug  to  disniiss  the  complaint  after  the  proofs  were  closed; 
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-and  in  submitting  the  case  to  the  jury;  and,  for  that  reason 
Z  think  the  judgment  should  be  reversed,  and  a  new  trial 
<iirected,  with  costs  to  abide  the  event. 

Jones,  J.,  concurring. — ^I  concur  in  the  result,  but  on  the 
«ole  ground  that  the  judge  should  have  charged  as  requested, 
that  if  the  jury  believed  the  testimony  of  witness  Waterman 
4;he  plaintiff  oeirid  not  recover. 
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SUPREME  COURT. 

The  People,  ex  rel.  Delazon  J.  Sundeblik  agt.  Lewi»  B» 
OvENSHiBE,  Commissioner  of  Highways  of  the  Town  of 
Barrington. 

*  « 

An  tdUnuUioe  wrii  o/mandamutf  shoaM  be  a  ttatement  of  the  ralator's  tide  to  the* 
relief  demanded,  and  ihonld  eootain  no  allegations  ezoept  eneh  as  are  pertinent  to- 
that  title  and  relief. 

The  altematiTo  mamdamut  stands  as  a  declaration  or  complaint,  and  sets  forth  the- 
relator's  title  to  the  relief;  in  other  words,  his  oanse  of  action.  The  farther  pro-- 
ceedingi  ander  the  etatnfe  are  precisely  like  those  in  an  ordinary  action. 

It  is  certainly  an  anicnown  practice,  since  bills  of  discoTory  hare  been  abolished,, 
for  the  plaintiff  to  apply  that  the  defendant  make  a/VirCAer  muwer  to  the  allegationa- 
of  the  complaint;  and  there  is  no  reason  for  any  difference  in  this  respect  be- 
tween an  action  commenced  by  wtandamut  and  one  commenced  by  an  ordinary 
complaint 

There  eeems  tobv  no  reason  why  the  relator  should  seek  a  further  retitm  in  a  case 
like  the  present — where  the  defendiint  undertakes  to  set  up  new  matter  as  & 
defense,  but  fails  to  do  it  with  sufficient  certainty,  whaterer  may  be  proper  iB  a 
case  like  that  reported  in  (9  ircndett,  429.) 

A  notioB  by  the  relator  to  compel  the  defendant  to  make  a  further  return  is  ai» 
anomulous  proceeding.  And  it  seems  that  the  case  in  9  Wendell,  (svpra,)  should 
not  be  considered  as  authority  beyond  the  ihota  contained  in  that  particular  case. 

F&urth  Judicial  Department,  January  Temtt  1871. 

McTLLiN  p.  J.  Johnson  and  Talcott,  J.J. 

Appeal  from  an  order  made  by  the  special  term  in  Yates- 
county,  on  motion  of  the  relator  ordering  a  further  return 
to  the  alternative  writ  of  mandamtcs  issued  in  this  case. 

D.  B,  Prosser,  for  appellant, 
C.  G.  JuDD,  for  respondent. 

By  the  eourtj  Talcott,  J. — The  alternative  writ  of  man- 

'damus  in  this  case,  besides  the  matters  which  are  presumed 

properly  to  come  within    the  official  cognizance   of    the 
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defendant,  was  stuffed  with  long  recitals  touching  the  acts 
of  third  parties,  at  different  times,  and  of  which  the  defend* 
ant  had  not  necessarily  any  official  knowledge,  and,  amongst 
other  things,  the  alternative  writ,  contains  the  history  of  a 
suit  in  the  supreme  court  between  certain  parties,  and 
which  is  stated  to  have  involved  the  question  or  some  of 
the  questions  touching  the  legal  existence  of  the  highway, 
which  it  is  sought  by  this  writ  to  compel  the  defendant  to 
open,  tegether  with  the  judgment  in  that  suit,  to  which 
neither  the  defendant  nor  any  of  bis  predecessors  in  office, 
were  parties ;  and  of  which,  so  far  as  appears,  they  had  no 
official  or  actual  knowledge.  The  defendant  has  made  a  retura 
to  the  alternative  writ  answering  such  things  as  he,  deemed 
material,  and  of  which  he  had  any  official  cognizance,  but 
omitting  to  answer  anything  concerning  the  aforesaid  suit 
^nd  judgment,  and  various  other  allegations  conoeraing  the 
4icts  of  third  parties,  and  it  may  be,  some  allegations,  i^ixed 
up  with  these  other  matters,  which  it  was  material  and 
proper  for  him  to  answer.  And  thereupon,  the  relator  on 
motion  obtained  the  order  appealed  from,  which  again  sets 
out  in  detail  so  much  of  the  matters  contained  in  the 
^Jternative  writ  as  the  relator  claims  have  not  been  answered 
jn  the  return,  and  requiring  the  defendant  to  make  a  further' 
return  to,  and  fully  admit  or  traverse  all  these  allegations. 

The  alternative  writ  of  mandamus  should  be  a  statement 
of  the  relator's  title  to  the  relief  demanded,  and  should  con- 
tain no  allegation,  except  such  as  are  pertinent  to  that  title 
«nd  relief. 

Prior  to  the  statute  of  9  Anne^  ch.  20,  there  were  no 
pleadings  after  the  return. 

If  the  return  was  an  insufficient  answer  i»  law  to  the  title 
and  claim  of  the  relator,  the  remedy  wjs  by  a  motion  to 
quash  the  return  and  for  a  peremptory  writ.  The  return 
was  taken  to  be  true ;  and  if  in  fact,  false,  the  only  remedy 
of  the  relator  was  by  an  action  for  a  false  return.  After  the 
statute  referred  toi  which  has  been  substantially  copied^into 
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ou^  statute  law,  the  proceedings  on  mandamus  assumed  the* 
form  of  an  ordinary  action.  **  The  mandamus  set  out  th& 
grounds  of  the  claim  of  the  relator  to  the  relief  sought,  and 
answered  to  the  declaration  in  other  suits.  To  this  the  de- 
fendant made  a  return,  either  traversing  the  facts  stated  or,, 
admitting  those  factsi  and  setting  up  new  matter  in  avoid- 
anoe.  To  the  return,  the  relator  either  demurred,  toot* 
issue  thereon*  or  pleaded  other  matter  in  answer,  as  in  or- 
dinary suits." 

The  foregoing  is  a  succinct  statement  of  the  practice,  a» 
made  by  the  Chancellor  in  the  court  of  errors,  in  the  case- 
of  The  Commereial  Bank  of  Albany  agt.  The  Canal  Comers,, 
(10  Wend,f  25>)and  again  reiterated  by  him,  more  at  large^ 
in  The  People  agt.  The  President^  dtc.,  ofBrooUyn^  (13  Wend^ 
130.)     This  statement  of  the  nature  of,  and  proceedings^ 
upon,  an  alternative  mandamus  is  sustained  by  all  the  au- 
thorities.    The  writ  of  mandamus  is  not,  and  never  was  a 
bill  of  discovery.    No  inquisition  of  the  conscience  of  a 
defendant  in  the  nature  of  a  bill  of  discovery,  was  known 
to  the  common  law.     A  motion  by  the  relator  to  compel 
the  defendant  to  make  a  further  return  is  an  anomalous  pro- 
ceeding.   No  trace  of  it  is  to  be  found  in  the  practice  of 
the  king's  bench,  and  the  only  direct  authority  for  such  a 
proceeding  in  this  state  to  which  we  have  been  referred,  or 
which  I  have  been  able  to  discover,  is  the  very  peculiar 
case  of  The  People^  ex  rel.  Musgrave  agt.  The  New  York 
Common  Pleas  (9  Wend.^  42^9).     That  case  did  Hot  purport 
to  be  founded  on  any  authority,  or  prior  adjudication,  and 
was  apparently  a  not  much  considered  decision  of  a  non- 
enumerated  motian. 

The  judges  of  the  N.  Y.  common  pleas,  had  returned  Uy 
an  alternative  mandamuSy  requiring  them  to  seal  a  certain 
bill  of  exceptions  or  show  cause,  &c. — ^that  the  bill  did 
not  contain  all  the  evidence.  To  this  return,  the  relator 
demurred  specially,  for  that  the  return  did  not  state  that  the 
bill  did  not  contain  all  the  evidence  material  and  necessaryt 
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to  present  the  question  of  law  raised  by  the  bill.  A  motion 
was  made  to  set  aside  the  demurrer^  on  the  ground  that  no 
demurrer  can  be  put  in,  in  sueh  cases.  For  this  propositioa  , 
no  authority  was  cited,  and  an  examination!,  will  show  the 
authorities  to  be  quite  numerous  the  other  way.  The  brief 
opinion  delivered  by  Mr.  Justice  Sutherland,  is  as  follows: 
'^  The  motion  must  be  granted.  This  court  will  not  permit 
subordinate  tribunals  to  be  harassed  with  special  demurrers 
to  returns  made  by  them.  If  the  relator  is  dissatisfied  with 
a  return  made^  conceiving  it  to  be  evasive^  or  the  con- 
struction of  matters  alleged  in  it  to  be  of  doubtful  character, 
upon  suggestion  of  its  insufficiency,  a  further  or  supple- 
mentary return  will  be  ordered,  and  thus  the  rights  of  a  , 
party  as  effectually  protected,  as  if  permitted  to  demur 
specially.^ 

And  this  proceeding  of  moving  for  a  further  return  is. 
afterwards  referred  to  incidentally  in  one  or  two  cases  by 
the  same  court,  but  no  where  directly  presented  or  decided. 
The  court  in  the  case  in  9  Wendell^  seem  to  have  intended 
to  establish  a  new  rule  of  practice,  in  substance,  that  defects 
of  form  such  as  are  reached  only  by  special  demurrer  in  the 
returns  of  public  officers  to  writs  of  alternative  mandamiua 
cannot  be  taken  advantage  of  b^  special  demurrer,  and  that 
where  new  matter  is  set  up  in  the  return,  but  not  with  suffi- 
cient certainty,  the  relator  might  have  a  remedy,  analagous 
to  the  one  now  provided  by  the  Code  in  lieu  of  special 
demurrers,  namely,  by  a  motion  to  compel  the  adverse 
party  to  make  his  pleading  more  definite,  specific  and  cer* 
tain.  This  is  very  far  from  authorizng  a  party  to  move  to 
compel  his  adversary  to  make  a  further  answer  to  specific 
and  material  allegations  contained  in  the  complaint,  and 
which  the  plaintiff  alleges  have  not  been  answered  at  alL  , 
On  the  contrary,  so  much  of  the  complaint  as  is  not  denied 
or  avoided  is,  if  material,  admitted,  although  we  do  not 
deem  it  necessary  in  this  case  to  interfere  with  the  rule 
laid  down  in  the  case  in  9  Wend.^  we  cannot  forbear  re* 
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markiog  that  the  ground  upon  which  that  ruling  was 
ptacedy  18  not  altogether  satisfactory^  It  is,  that  sub* 
ordinate  tribunals  should  not  be  harrassed  by  special  demur- 
rers^ neither,  as  it  seems  to  us,  should  relators  be  harrassed 
by  evasive  and  ambigious  returns,  and  we  doubt  if  oon* 
venience  is  to  be  promoted  by  motions  for  a  further  retrun 
in  any  case,  as  a  special  motion  may  be  quite  as  harrassing 
as  a  demurrer. 

It  has  been  seen  that  the  alternative  mandamua  stands  as 
a  declaration,  or,  as  it  is  now  termed,  a  complaint,  and  is  to 
set  forth  the  relator's  title  to  the  relief,  in  other  words,  his 
cause  of  action. 

That  the  further  proceedings  under  the  statute  are  pre- 
cisely like  those  in  an  ordinary  suit.  Now  it  is  certainly 
an  unknown  practice,  since  bills  of  discovery  have  been 
abolished  for  the  plaintiJBT  to  apply  that  the  defendant  make 
a  further  answer  to  the  allegations  of  the  complaint,  and 
we  see  no  reason  for  any  difference  in  this  respect  betweea 
an  action  commenced  by  mandamus  and  one  commenced  by 
an  ordinary  complaint.  Undoubtedly,  all  allegations  con- 
tained in  the  alternative  writ,  constituting  material  matter, 
and  matter  of  substance,  which  are  not  traversed,  or  denied, 
or  successfully  avoided,  are  to  be  taken  as  admitted,  and 
if  the  return  contains  no  sufficient  answer,  the  relator  is 
entitled  to  his  peremptory  writ  accordingly. 

There  seems  to  be  no  reason  why  the  relator  should 
seek  a  further  return  in  a  case  like  the  present,  whatever 
may  be  proper  in  a  case  like  that  reported  in  the  9th 
nf  WendeUj  where  the  defendant  undertakes  to  set  up  n^w 
matter  as  a  defense,  but  fails  to  do  it  with  suflScient  cer- 
tainty. Of  course,  where  the  defendant  applies  t<^  amend 
his  own  return,  different  considerations  are  presented. 

The  order  appealed  from  should  be  reversed,  bat  without 
costs  of  the  appeal. 

Mr.  Justice  Johnsok,  concurs. 

MuLTJN,  P.  J.  dissents. 
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N.  Y.  SUPERIOR  COURT. 
Fbbdebick  W.  FoRDy  Hgt  Mary  Ellrk  Ford. 

▲n  •rdtr  for  the  payment  of  a  sam  of  money,  at  alimony ,  in  an  action  for  a  diTorce, 
being  an  interlocutory,  or  ad  tnterim,  order,  cannot  be  enforced  by  execntSov— 
that  froeeae  being  allowed  only  mpon  fmal  Jndgmeni  (except  Ibr  interlecntoiy 
ecets) ;  and  anless,  therefore,  a  party  can  be  proceeded  against  nnder  the  statate 
eoneeraing  eofUemptt  to  enforce  civil  remediet,  there  does  not  seem  to  be  any  rem- 
edy  for  their  oollectiott,  unless  it  oan  be  found  in  the  power  of  th^oonrt  to  jejiMf- 
ier  the  property  of  the  hnsband,  which  is  donbtfnL 

fio  far  as  the  power  of  the  coart  to  ponish  contempts  is  derived  from  the  statute, 
snch  power  can  be  exercised  only  in  the  manner  prescribed  in  the  statute,  aad 
which  in  a  ease  of  disobedience  of  an  order  to  jMy  mon^,  it  a  precept  and  comr 
mitUU  lopriton, 

Fer  any  other  disobedience  to  any  lawftd  order  or  decree  of  the  court ;  and  all 
lyther  eases  where  attachments  and  proceedings  as 'for  contempts  have  been 
nsnally  adopted  and  practiced  in  conrts  of  record  to  enforce  civil  remedies,  or  to 
piotect  the  rights  of  parties,  the  offending  party  may  be  committed  to  cloee  cna- 
tody,  and  depriTed  of  the  liberties  of  the  jaiL 

As  this  case  .is  nnder  and  within  the  statute,  it  is  not  necessary  to  assert  or  refer  to 
the  common  law  power  of  a  coart  of  record  to  ponish  contempts.  The  statate,  it 
has  been  held,  has  uot  taken  away  each  power. 

From  an  examination  made  of  the  statate  and  of  the  cases  bearing  npon  the  qaes- 
tion,  held^  that  in  the  ordinary  case  of  the  disobedience  of  an  order  to  pay  o<I 
interim  alimonr  the  coart  has  no  power  to  panish,  otherwise  than  by  a  eoounittal 
to  prison  under  the  4th  section  of  the  statate  (2  B,  A,  534). 

The  right  to  go  upon  thejaU  limiU  is  derived  from  the  statute.  (2  J2.  A,  433,  {  40,) 
aad  not  from  any  mandate  put  into  the  precept  of  eommiltaL 

It  .will  be  saffleient,  therefore,  if  the  precept  recites  the  order  for  the  payment  of 
money,  and  contains  a  command  to  the  sheriff  to  commit  the  person  to  prison. 
lit  win  then  become  a  question  between  the  prisoner  and  the  sheriff  whether  the 
former  should  be  allowed  to  go  upon  the  limits  of  the  Jail.  (The  cote  of.  Ward 
agt.  Ward,  6  Abb ,  If.  S.,  79,  Molding  tKat  thepreetpt  mutt  be  in  form  to  entitle  the 
pritoner  to  the  Jail  Ivmittf  not  conewnred  in.) 

e 

Special  Term,  Aprils  1871. 

This  was  a  motion  upon  an  order  to  show  cause  why  an 
attcukment  should  not  issue  against  the  plaintifl^  for  contempt 
in  disobeying  an  order  for  the  payment  of  temporary*  ali« 
mony. 
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In  November^  1870,  an  order  was  made  requiring  the 
plaintiff  to  pay  a  sum  specified  in  the  order,  to  the  defend- 
ant for  her  support  during  the  pendency  of  the  action. 

The  action  was  for  a  divorce. 

The  order  was  served  on  the  defendant,  and  payment  of 
the  sura  mentioned  in  the  order,  demanded.  On  his  neglect-* 
ing  to  pay,  the  order  to  show  cause  was  made. 

S.  HiRSCH,  far  the  motion. 
D.  McAdim,  opposed. 

MoNELL,  J. — The  Revised  Statutes  (2  jR.  5.,  634,  ^  1) 
provide  that  every  court  of  record  shall  have  power  to  pun- 
ish, by  fine  and  imprisonment,  or  either,  any  neglect  or  vio- 
lation of  duty,  or  any  misconduct  by  which  the  rights  or 
remedies  of  a  party  in  a  cause  depending  in  such  court  may 
be  defeated,  impaired,  impeded,  or  prejudiced,  in  the  fol- 
lowing, among  other  cases  (stibd,  3).  Parties  to  suits,  for 
the  non-payment  of  any  sum  of  money,  ordered  by  such 
court  to  be  paid,  in  cases  where  by  law  execution  cannot 
be  awarded  for  the  collection  thereof;  or  for  any  other  dis- 
obedience of  any  lawful  order,  decree,  or  process  of  such 
court. 

There  is  a  further  provision,  granting  the  same  poorer 
in  all  other  cases,  where  attachnients  and  proceedings  as 
for  contempt,  have  been  usually  adopted  and  practiced 
in  courts  of  record,-  to  enforce  civil  remedies  of  any  party 
to  a  suit,  in  such  court,  or  to  protect  the  rights  of 
such  party  (suhd.  8.) 

In  the  several  cases  specified  in  the  statute,  exc^t  that 
of  an  order  for  the  payment  of  money,  proof  of  the  miscon- 
duct must  be  furnished  to  the  court  (^  3),  and  a  reasonable 
time  given  to  the  accused  party  to  make  his  defense.  The 
mode  of  proceeding  is  then  prescribed :  either  an  order  to 
to  show  cause,  or  an  attachment  (^  5),  the  adjudication 
.(^'^  19,  20),  and  the  punishment  (^  20). 
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The  •*  fourth^^  section  provides  that  when  an  order  of  a 
court  shall  have  been  made  for  the  payment  of  costs,  or  any 
other  sum  of  money y  and  proof  ^all  be  made  of  the  personal 
demand  of  such  sum  of  money,  and  of  a  refusal  to  pay  it, 
the  court  may  issue  a  precept  to  commit  the  person  so  dis- 
obeying to  prison,  until  such  sum  and  the  costs  and  ex- 
penses of  the  proceeding  be  paid. 

These  provisions  of  the  Revised  Statutes  have  not  been 
repealed,  nor,  as  far  as  I  can  discover,  impaired,  or  affected 
by  any  subsequent  statute  [except  in  relation  to  the  pay- 
ment of  interlocutory  costs  (LawSy  1847,^).  491,  §  2),  the 
act  to  abolish  imprisonment  for  debt  (Laws^  1831,  ch.  300, 
'^  2),  and  the  Code  (§  471),  expressly  excepting  proceedings* 
as  for  a  contempt  from  their  operations.]  The  act  of  1847 
merely  exempts  ^ar^ie^  from  imprisonment,  for  non-payment 
of  interlocutory  cost^  leaving  the  provision  concerning  the 
payment  of  money,  other  than  costs,  untouched. 

The  order  in  this  case,  is  for  the  payment  of  a  sum  of 
money  as  alimony,  in  an  action  for  a  divorce.  This  being 
an  interlocutory  or  ad  interim  order,  it  cannot  be  enforced 
by  execution,  that  process  being  allowed  only  upon  final 
judgment;  (except  for  interlocutory  costs,)  {Code,  ^  283, 
Hosack^Lgi.  Bodgers,  11  Paige,  G03 ,  Fassettugt.  Talnutdge, 
14  Abb.^  188,)  and  unless,  therefore,  a  party  can  be  pro- 
ceeded against,  under  the  statute  concerning  contempts  to 
enforce  civil  remedies,  there  does  not  seem  to  be  any 
remedy  for  their  collection,  unless  it  can  be  found,  in  the 
power  of  the  court  to  sequester  the  property  of  the  hu»» 
band.  (2  E.  S.  148,  ^  60.)  But  even,  if  that  statute  give& 
the  power  to  sequester  property  in  cases  of  ad  interim' 
alimony,  which  is  doubtful,  it  furnishes,  at  most,  a  mere 
cumulative  remedy,  and  does  not  take  away  the  power 
of  the  court,  if  such  power  exists  under  the  statute  concern- 
ing contempts. 

In  so  far  as  the  court  has  power  in  a  proper  case  to* 
require  the  payment  of  a  sum  of  money,  to  enable  a  party 
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to  carry  on  or  resist  a  suit,  for  a  divorce,  it  is  sustained  by 
Che  letter  of  the  statute,  (2  B.  S.^  14S,  *§  58,)  which  in  tertrs 
^iyes  to  the  court  a  discretionary  power,  to  require  the  hus- 
band to  pay  a  sum  of  money  for  such  purpose.  But  it  was 
objected  by  the  defendant,  that  the  order  in  this  case,  merely 
requiring  the  paymetU  qf  temporary  or  ad  interim  alimony^ 
WU8  not  sustained  either  by  the  letter  or  spirit  of  the 
statute. 

If  I  felt  at  liberty  to  look  at  this  aa  an  original  question, 

1  should  find  some  difficulty  in  overcoming  the  doubt,  I 
entertain  in  regard  to  it,  which  arises  from  the  omission  to 
provide  for  it,  in  the  58th  section  of  the  statute  ;  but  I  do 
not  feel  at  liberty  to  do  so,  partly  because  I  am  qualifiedly 
bound  to  assume  the  power  from  the  order  itself,  it  not 
having  been  appealed  from,  but  chiefly,  because  of  the  general 
and  uniform  recognition  of  the  power  in  all  courts  having 
cognizance  of  the  subject.  In  North  agt.  North,  (1  Barb,  CK 
ILy  241,)  the  question  was  directly  presented,  and  che  chan- 
cellor, held,  that  the  court  had  the  power  independently  of 
the  statute ;  the  power  is  also  fully  recognized  in  Denton  agt. 
Denton^  (1  Johm.  Ch.y  364;)  JTirdyagt.  Kirb^f,  (1  Paige,  261 ;) 
Crraves  agt.  Graves^  (2  Id»,  62 ;)  Mix  agt.  Mix,  (1  Johns. 
Ch.y  108 ;)  Jones  agt.  Jones^  (2  JBarb.  Ch.  B.,  146;)  PurceU 
agt.  Purcellf  (3  Edtv.t  194,)  and  in  numberless  other  cases. 
It  is  also  understood  to  be  the  uniform  and  established 
practice  of  this  court,  in  the  exercise  of  its  discretion,  to 
make  the  allowance  in  suitable  cases.      {Beta  agt.  Bet£f 

2  Bobt.i  694 ;  Simmons  agt.  Simmons^  2  Bobt.^  712  ;  3  Bdbt.^ 
669  ;  Boubon  agt.  Boubon^  3  jBoR,  715 ;  Strong  agt.  Strong^ 
^  Bobt.y  612  ;  Clark  agt.  Clarky  7  Bobt.,  284 ;  Hoffman  agt 
Moffmanj  7  Bobt.,  474.) 

The  chancellor  in  North  agt.  Northy  (supray)  did  not 
refer  to  the  60th  section  of  the  statute,  but  rested  the 
decision  upon  the  inherent  power  of  the  court,  acd  in- 
dependently of  the  statute. 

While  the  58th  section  gives  power  to  require  the  pay- 
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ment  of  money  to  carry  on  the  su^itj  and  omits  giving 
power  to  award  temporary  alimonyy  the  60th  sectioq  is- 
more  general^  and  provides,  that  when  the  court  shall 
make  an  order  or  a  decree,  requiring  a  husband  to  proyide 
for  the  maintenance  of  bis  children,  or  for  an  aXhwance 
to  his  mfe^  security,  &c.,  may  be  required,  and  the  hus- 
band's property  be  sequestered,  &c.  An  order  is  not,  thech- 
nically,  a  decree,  although  a  decree  may  be  an  order ;  and 
when  the  legislature  gave  power  by  implication,  at  least  to 
make  an  order^  and  also  a  decree,  for  an  allowance  to  a 
wife,  it  must  be  presumed  that  it  had  in  view  the  common 
distinction  between  an  order  and  decree ;  and,  therefore,  used 
the  words  advisedly.  And  as  an  ^^order''  is  understood  to 
be  an  intermediate  or  interlocutory  proceeding,  it  embraces 
intermediate  alimony,  and  confers  the  requisite  power  to 
award  its  payment* 

But,  without  pursuing  the  inquiry  further,  and  assuming 
the  order  to  be  correct,  in  what  manner  and  to  what  extent 
can  it  be*  enforced  f 

As  an  order  to  pay  a  sum  of  money^  it  falls  directly 
within  the  *'  fourth''  section  of  the  statute,  and  the  court 
may  issue  a  precept  to  commit  to  prison.;  but,  as  it  has 
been  held  that  a  person  so  committed,  may  avail  himself 
of  the  liberties  of  the  jail  and  of  the  statute  respecting 
assignnients  by  imprisoned  debtors,  {Patrick  agt  Warner^ 
4  PaigSy  397 ;  People  agt.  Bennett^  Jd.^  282,)  the  remedy 
is  deemed  inadequate  as  a  punishment  for  the  offense, 
especially,  if  Ward  agt.  Tfard,  (6  Abb.  N.  S.y  79,)  that 
the  precept  must  be  in  form  to  entitle  the  prisoner  to  the 
jail  limits,  was  correctly  decided.  In  that  case  it  is  con- 
ceded that  a  precept  may  issue,  under  the  *^  fourth"  section 
of  the  statute,  but  that  it  must  in  terms  admit  the  prisoner 
to  the  limits.  But  I  apprehend  that  the  latter  part  of  the 
decision  cannot  be  sustained,  although  I  am  aware  that  Mr. 
Justice  Sutherland,  discharged  upon  habeas  corpus,  as  is 
supposed,  for  the  reason,  that  the  precept  was  not  in  the 
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proper  form,  a  defendant  who  had  been  committed  for  the 
non-payment  of  alimony.    {Bishcp  agt.  Bishop,  not  reported.) 

The  statute  admitting  to  the  liberties  of  the  jail,  in  effect, 
merely  enlarges  the  walls  ot  the  jail,  and  give  a  personal 
right  to  prisoners,  in  the  cases  specified ;  and  in  a 
proper  case,  the  sheriff  is  bound  to  admit  to  the  limits. 
((  Kip  agt.  Briffham^  7  Johns.,  168.)  The  right,  therefore,  to 
:go  upon  the  jail  limits,  is  derived  from  the  statute,  (2  B.  S.^ 
433,  ^  40,)  and  not  from  any  mandate  put  into- the  precept. 

It  will  be  sufficient,  therefore,  if  the  precept  recites  the 
-order  for  the  payment  of  money,  and  contains  a  command 
to  the  sheriff  to  commit  the  person  to  prison.  It  will 
then  become  a  question  between  the  prisoner  and  the 
sheriff,  whether  the  former  should  be  allowed  to  go  upon 
the  limits  of  the  jail. 

But  it  is  further  cluimed,  that  the  remedy -is  not  con 
fined  to  the  *^  fourth"  section,  biit  also  falls  within  the 
^^  fifth'^  section  of  the  statute.  The  latter  section  provides, 
that  in  ^*all  cases  other  than  that"  specified  in  the  **  fourth" 
section,  the  court  may  punish  the  misconduct  or  disobe- 
dience, by  a  fine  or  by  imprisonment  or  by  both.  Under 
that  section,  prisoners  comntitted  to  the  jail,  shall  be 
Actually  confined  and  detained  within  the  j'aU,  (2  J?.  5., 
437,  ^  6!,)  and  shall  not  be  admitted  to  its  liberties. 

I  think,  however,  that  it  must  be  conceded,  that  if  the 
<;ourt  can  issue  a  precept  under  the  ^^  fourth"  section,  and 
the  order  is  such  as  is  therein  specified,  it  furnishes  a  com- 
plete answer  to  the  question. 

The  power  to  impose  a  fine  or  imprisonment  under  the 
fifth  section,  is  limited  to  otiier  cases,  and  cannot  be'  in- 
voked, if  the  case  falls  within  the  '^  fourth"  section. 

The  same  language  is  used  in  the  *^  third"  subdivision 
-of  the  *•  first^  section,  which  gives  first,  power  to  '*punish^ 
parties  for  mere  non-payment  of  money,  and  second  for 
Any  *'  other"  disobedience  of  any  lawful  order.  Thus^ 
separately  providing  for  different  causes. 
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The  proceeding  under  the-  fourth  section,  as  has  been 
«een/  is  ^umnoary,  and  requires  no  adjudication.  Under 
the  fifth'  section,  it  must  be  adjudged  that  the  misconduct 
was  calculated  to,  or  actually  did,  defeat,  impair,  impede 
or  prejudice  the>  rights  or  nemedies  of  the  party ;  and  upon 
such  adjudication,  the  eouri may. impose  a  fioe,:4lEC 

The  neglects,  violations  of  duty  aad  misconduct,  which 
maybe  puoisbed  as  caateiapts,  are  many,  .and  d^erent 
from  that,  which  relates  to  ^the  non->payment  of  money ; 
4ind  'tbey>  are  such,  as  may  \ery  pnxperly^be  regarded  as 
<>alculated  toi  defeat,  impair,  impede  .orpcejudioe^  the  eights 
or  remedies  of  a  party. 

But  thejion-paymentof  .mooey,  or  the  disobedience  of 
an  order  for  the  payment  ot.  money,  is  not  calcijdated  to 
have  such  effect,,  and  it  was  probably  ^for  that  treason,  that 
it  was  separated  from  other  causes,  and  specially,  provided 
for  in  the  fourth  section.  The  statute  has  preserved  the 
distinction  between  criminal  coiiteatpts,  such  as  directly 
affect  the  dignity,  or  impair  the  respect  due  to  the  authority 
of  the  court  itself,  and  contempts  which  merely* afibct  the 
rights  or  interests  of  parties;  and  has  in  effect  divided  the 
latter  into  two  clases,  making  the  disobedience  of  an  order 
to  pay  moriey,  a  separate  and  distinct  cause,  and. providing 
for  it,  a  separate  and  distinct  remedy ;  and  by  presoribipg  a 
different,  remedy  for  all  oiher  cases,  has  limited  the  power 
of  the  court,  in  cases  of  orders  for  the  payment  of  money, 
to  the  proceeding  prescribed  by  the.  fourth  section  of  the 
-act. 

Tliis  separation  of  the  causes  of  coiitempts,.  and  dividing 
them  into  two  classes:  h  Disobeying  an  order  for  the  pay- 
ment of  money;  and,  2,  Contenvptsether  than  for  the  pay- 
oient^of  money,  was  reougnised.  in  the  late  court  of  chaMery 
{2  Barb.  Ch.  Pr.y  269,  si  «^.),  where  the  first  class  was 
unifonoly.  punished  by  proceediog  under  the  fourth  section. 

So  far,  therefore,  as  the  power  of  the  oourt  to  punish  con- 
tempts is  derived  from  the  statutes,  such  power  can  be  ex- 
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ercised  ouly  in  the  manner  prescribed  in  the  statute,  and 
which,  in  a  case  of  disobedience  of  an  order  to  pay  money^ 
is  a  precept  and  committal  to  prison.  For  any  other  diso- 
bedience to  any  lawful  order,  or  decree  of  the  court,  and  all 
other  cases  where  attachments  and  proceedings  as  for  con* 
tempts,  have  been  usually  ad<^ted  and  practiced  in  courta 
of  record,  to  enforce  civil  remedies,  or  to  protect  the  rights 
of  parties,  the  offending  party  may  be  committed  to  close 
custody,  and  is  deprived  of  the  liberties  of  the  jaiL 

As  this  case  is  under  and  within  the  statute,  it  is  perhaps 
not  necessary  to  assert,  or  refer  to,  the  common  law  power 
of  a  court  of  record  to  punish  contempts.  The  statute,  it 
has  been  held,  has  not  taken  away  such  power.  '  People  agt. 
Nevim  (1  HiU^  154) ;  Dias  agt  Merle  {2  Paigej  494),  and 
the  design  of  the  eighth  subdivision  of  the  first  section  of 
the  statute  concerning  contempts,  was  probably  designed 
and  enacted  for  the  purpose  of  continuing  the  common  law 
power,  at  least  in  cases  not  specifically  named  in  the  statute. 
(Brochway  agt.  Copp,  2  Paige^  578).  Yet  the  revisers,  in 
their  notes  say  (5  Edmond  Ed.  Stat^  502) :  *^  In  this  section 
an  examination  of  the  general  cases  has  been  made,  cls  ivelt 
to  define  as  to  limit  a  powers  which  while  it  is  absolutely 
necessary  in  many  cases,  is  yet  perhaps  more  liable  to  abuse 
than  any  other  possessed  by  the  courts."  And  they  further 
say  that  they  have  included,  ^'all  cases  which  a  diligent 
examination  of  all  the  writers  on  the  subject  has  discovered, 
and  which,  it  is  supposed,  ought  to  be  included."  But  in 
a  note  to  the  articte  concerning  criminal  contempts,  (Ibtd^ 
426),  the  continuance  of  rhe  common  law  power,  in  respect 
to  such  contempts,  is  clearly  implied.  They  say,  they  have 
pursued  their  general  plan,  *^to  define  and  limit  undefined 
powers  wherever  it  was  posstbUy  as  well  for  the  information 
as  the  protection  of  the  citizen.'' 

The  case  of  the  People  agt.  Nevins  (supra)^  so  far  as  it  is 
an  interpretation  of  the  statute  concerning  civil  contempts^ 
is,  I  think,  in  hostility  to  the  intention  of  the  legislature^  as 
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defined  by  the  revisors;  at  least,  it  ia  quite  doubtful  if  the 
legislature  did  not  intend  to  limit  the  coniniOD  law  power 
to  cases  not  enumerated  in  the  statute. 

The  report  of  that  case  does  not  disclose  the  precise 
mature  of  the  contempts.  It  was  a  proceeding  against  an 
attorney  for  not  paying  money  directed  to  be  paid  by  an 
order  of  the  court.  But  whether  it  was  money  collected 
by  the  attorney  for  his  client  does  not  appear.  It  wa» 
there  h^d;  however,  that  the  attorney  could  be  committed 
under  the  common  law  powers  of  the  court,  and  independ- 
ently of  the  statute.  Cowen,  J.,  referring  to  the  fourth 
section  of  the  act  concerning  civil  contempts,  says,  that  it 
was  enacted  to  avoid  the  circuity  of  an  order  to  show  cause 
or  an  attachment,  and  therefore  gives  an  execution  forth- 
with, which  it  calls  a  precept ;  ^^  but  that  the  statute  no 
where  forbids  the  court  to  proceed  in  the  former  common 
law  mode ;  but  merely  provides  that  it  may  commit  in  a 
particular  form  short  of  that." 

The  question  in  that  case  arose  upon  a  certiorari  tp  re- 
view proceedings  upon  a  habeas  corpuSy  whereby  Nevins 
was  discharged  from  custody  ;  and  all  that  was  really  de- 
cided was,  that  the  officer  had  no  jurisdiction  and  could  not 
inquire  as  to  the  sufficiency  of  the  commitment,  From 
the  facts  as  far  as  they  are  disclosed,  it  might  have  been  a 
criminal  contempt.  A  neglect  or  refusal  of  an  attorney  to 
pay  money  to  his  client,  might  very  properly  be  adjudged 
a  **  wilful  disobedience  of  an  order  lawfully  made,''  within 
the  tenth  section  concerning  criminal  contempts.  If  that 
was  the  nature  of  the  contempt,  then  the  interpretation  of 
the  statute  in  that  case  was  consistent  with  the  intention  of 
the  legislature. 

This  distinction  between  contempts  is  clearly  expressed 
in  the  revisors' notes  above  referred  to.  They  say:*' A 
solid  and  obvious  distinction  exists  between  contempts, 
strictly  such,  and  those  offenses  which  go  by  that  name, 

Voii.  XLL  n 
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but  which  are  punished  as  contemptB,  only  for  the  purpose* 
of  enforcing  some  civil  remedy.'* 

From  the  examination  I  have  made  of  the  statute,  and  of 
such  cases  as  I  have  been  able  to  find^  be&ring  upon  the 
question,  I  am  satisfied  that  in  the  ordinary  case  of  the  dis-^ 
otediehce  of  an  order  to  pay  dd  ihterim  alimony^  the  court 
has  no  power  to  punish  otherwise  than  by  a  committal  to 
prison,  under  the  fmrth  section  of  the  statnte. 

That  a  state  of  facts  might  be  presented  which  mnet  au- 
thorize a  proceeding  under  the  other  sections  of  the  statute, 
is  possible  ;  but  it  is  lefnotfgh  to  say,  that  no  such  fiiCts  ap- 
pear in  this  case. 

The  motion  for  an  attachment  tanst  be  denied.  But  the 
pliuotiffi  upon  furnishing  pr6o^  of  the  non-payment,  Ac;,  of 
the  jdimony,  will  be  entitled  ex  parte  to  a  precept  to  com- 
BsH^  &c* 


^ 
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81/PKEME  OOUBT. 

Orandison  ItcmfofLtm,  {^laintitria  fitt^nr,  %gt.  Trb  Pbwia 
OF  THE  State  or  Visw  Yobk,  disfanda'ntB  in  error, 

^  the  trial  ^%  ptholitt  «poitt«to  IfkdietMmil  <»r  an  MuMtttoMltoMifr  #^Mv 
uUtmi  to  ctrnmU  a  rape,  if  tbe  eTiieftoe  is  clearly  inaaffleient  to  warrant  or  jQatify 
a  ooaTiction  for  that  oHense,  an  exception  to  the  refaaal  of  the  court  to  to  nde, 
or  charge,  h  well  tak«B*tte  a^tie  a«  tfioogb  it  had  beeft  aeivil  adtfam : 

MM,  that  thiciHe*  waa  entaralx  l»are  •f  any  and  all  eTideiioe  to  prove  an  intaat 
to  commit  a  rape.  Taking  the  testimony  of  the  girl  berselfl  in  its  fnlleat  length 
and  breadth,  H  waa  n«t  dear,  beyond  doubt,  tiuu*dtMi'»  tinipto  aM^idt  and 
battei7  was  eomiftltted. 

It  ia  quite  certain  howcTcr  that  had  the  prisoner  bad  sexval  Intereoorae  with  her 
at  the  time,  with  no  more  resistance  on  her  part  than  appeanfrom  her  teitlttoliy, 
he'cottld  tMt  Jnstly  hare  been  eonTicted  of  a  rape,  witUn  the  mle  established  io  the 
F^tpk  agt.  Marrimi,  (1  P^vk,  Or.  B.,  625,)  and  the  PeopU  agt.  AbboUy  (19  Wendl, 
1%2.)  At  most  the  testimony  wonid  hare  made  bat  a  "  mtzed  dise,'' and  h«r 
qwui  assent  would  baTe  been  presumed  from  soeh  mere  pasaiye  reaistanae. 

"Where  the  indisputable  evidence  in  such  a  case,  is  such  as  to  raise  only  a  suspicion 
or  conjecture  of  the  criminal  intent,  it  is  clearly  insufBcient,  and  the  court  should 
so  charge  the  Jury. 

"When  the  court  under  the  cTidence,  submit  to  the  Jury  the  feloneous  intent  to  com- 
mit a  rape,  (together  with  the  crime  of  assault  and  battery,)  against  the  prisoner's 
objection  and  exception,  and  the  jury  llnd  a  Tcrdiet  agatnet  ihe  priiOBer  Ibr  Mmple 
assault  and  battery,  ii  ia  error  for  which  the  judgment  will  be  act  aaide  and  a  new 
trial  ordered.  It  was  calculated  to,  and  the  presumption  is  that  it  did  prejudice 
tlie  prisoner's  defense  on  the  other  branch  of  the  ease. 

Fourth  Judicial  Departmentj  Bocheikfir  General  TenUy 
JUarchj  1871. 

MuLUN,  P.  J.  Johnson  aikf  TalcotTi  J  J'. 

The  plaintiff  in  error  was  indicted  for  an  assaolt  and  battery 
-with  intent  to  commit  a  rape  upon  one  Celia  Wood^  at 
C!layton,  Jefferson  county,  and  was  tried  upon  the  indict* 
ment  in  the  Jefferson  county  sessions  on  the  13tb  day  of 
September,  1870.  The  alleged  crime  was  claimed  to  have 
been  committed  in  March  previous.     The  complainant  was 
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then  over  eleven  years  of  age^  and  the  prisoner  was  nineteen. 
The  complainant  was  the  principal  witness  for  the  people, 
and  swore  that  the  prisoner  who  lived  with  his  parents^ 
near  the  complainant's  father,  came  to  the  bouse  where 
complainant  and  her  two  younger  sisters  we're, — ^their 
father  and  mother  being  absent  from  home, — for  the  pur- 
pose as  he  said,  of  procuring  her  mother  to  make  him  some 
shirts.  Considerable  talk  and  play  took  place  between  the 
complainant,  her  sisters  and  the  prisoner. 

The  two  younger  girls  at  the  request  of  the  prisoner, 
went  up  stairsy  and  thereupon,  the  prisoner  took  hold  of  the 
complainant,  laid  her  upon  a  bed  in  the  room,  pulled  up  her 
clothes,  unbuttoned  her  drawers  and  laid  himself  in  an  in- 
decent manner  upon  her  person.  She  tried  to  get  away 
and  make  him  stop*  told  him  to  stop  and  let  her  alone.  In 
the  meantime  the  other  girls  came  down  stairs,  and  in  doing 
80  made  a  noise,  and  the  prisoner  desisted  from  any  further 
attempts.  On  cross-examination,  she  admitted  that  she 
made  no  noise,  or  outcry  during  the  transaction,  except  to 
tell  the  prisoner  to  stop,  and  try  to  get  away.  That  the 
prisoner  used  no  force  or  violence,  except  to  throw  her 
down,  did  not  hurt  her  or  tear  her  clothes. 

At  the  close  of  the  evidence  for  the  people^  the  prisoneHfr 
counsel  asked  the  court  to  rule, 

1.  That  there  wsis  not  sufficient  evidence  of  force  or 
violence  on  the  part  of  the  prisoner  to  go  to  the  jury  or 
warrant  a  conviction  for  the  crime  of  assault  and  battery 
.with  intent  to  ravish. 

2.  That  the  evidence  was  not  sufficient  to  warrant  a  con- 
viction for. any  other  offense,  and  requested  the  court  to 
discharge  the  prisoner.     The  court  refused  so  to  rule,  and 

•  to  discharge  the  prisoner,  and  the  prisoner'a  counsel  ex- 
cepted. 

Before  opening  the  case  to  the  jury,  the  counsel  for  the 

•  defense  requested  the  court  to  rule  and  decide  as  matter  of 
.  law,  that  upon  the  evidence  given,  the  only  question  for  the 
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consideration  of  the  jury  was,  the  question  of  assault  sOid 
battery  merely,  that  no  intent  to  commit  a  rape  could  be 
found  or  inferred  from  the  evidence  which  was  refused,  and 
^n  exception  was  taken.  The  same  requests  and  motions 
were  made  at  the  close  of  the  evidence  on  the  whole  case, 
with  like  ruling  and  exceptions.  The  counsel  for  the 
defense  also  requested  the  court  to  instruct  the  jury  that 
the  evidence  was  not  sufficient  to  authorize  a  conviction  for, 
Assault  and  battery  with  intent  to  commit  a  rape.  The 
court  refused  so  to  charge,  and  there  was  an  exception. 
The  jury  convicted  the  prisoner  of  the  assault  and  battery 
•only,  and  the  court  sentenced  him  to  pay  a  fine  of  $150^ 
and  stand  committed  till  paid,  not  to  exceed  three  months. 

The  prisoner  procured  the  conviction,  and  the  proceed- 
ings to  be  removed  into  this  court  by  writ  of  error. 

D.  O'Brien,  for  plaintiff  in  error. 

I.  The  evidence  in  this  case — assuming  that  all  the  testi- 
inony  of  the  complainant  is  true — was  not  sufficient  to 
warrant  a  conviction  for  the  crime  of  assault  and  battery. 

An  assault  is .  an  attempt  with  force  or  violence  to  do  a 
corporal  injury  to  another.  {People  agt.  Hayes,  1  Hill^ 
4J/)1.) 

A  battery  is  the  unlawful  beating  of  another.  (3  BL 
<Jom.j  1 20.) 

^^  A  criminal  conviction  for  an  assault  cannot  be  sustained 
^where  no  battery  has  been  committed  and  none  attempted, 
intended  or  threatened  by  the  party  accused.  It  is  indis- 
pensable to  the  offense  that  violence  to  the  person  be  either 
offered,  menaced  or  designed.  There  is  no  exception  to 
this  rule  in  the  case  of  an  indignity  offered  to  a  female  where 
«he  is  a  consenting  party  to  an  act  involving  her  own  dis- 
honor."    {People  agt.  Branshy,  32  N.  F..  52^.) 

An  improper  interference  with  the  person  of  a  female,  if 
"With  her  express  or  im^ried  consent,  does  not  amount  to  the 
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legal  ofBinse  of  assault  and  battery,  however  objectionable 
sueb  eonduct  may  be,  when  viewed  from  the  st^ind-point 
of  a  strict  morality.     (1  Colby^s  Crim.  Law^  693,  694.) 

And  ber  passive  non-resistence  is,  as  proof  of  her  consent,. 
equivalent  to  an  express  permission,  if  the  female  be  over 
tjie  a^e  of  ten  years,  as  in  this  case. 

It  is  claimed  that  the  defendant's  motive  in  touching  the* 
person  of  the  girl  at  all,  was  to  have  connection  with  her.. 
If  he  intended  to  use  force  to  acconriplish  this,  and  over- 
come any  resistance  she  might  offer,  he  was  guilty  of  an^ 
assault  a^d  'battery  with  intent  to  ravish,  and  this  is  the- 
ofbnse  ^hargj^d  in  the  indictment.  It  would  be  absurd  to- 
claim  that  a  conviction  for  thcU  offense  could  be  sustained 
upon  the  evidence.  The  absence  of  force  or  violence^  mA 
the  evidence  of  the  express  or  implied  assent  of  the  girl^ 
would  be  fatal  to  such  a  conviction.  It  is  submitted  that 
the  same  considerations  furnish  a  complete  answer  to  the- 
charge  of  assault  and  battery.  The  case  is  entirely  barrent 
of  the  elements  which  go  to  constitute  this  offense. 

1.  Whan  the  relations  existing  between  the  complainant 
and  the  defendant  are  considered,  it  is  perfectly  apparent 
that  no  force  or  violence  was  intended.  The  girl  was- 
nearly  twelve  years  old,  the  boy  nineteen.  They  had  been 
brought  up  together  and  had  played  together  before^ 
He  went  to  the  house  to  see  the  girl's  mother  on  business^ 
and  while  waiting  for  her  to  return,  he  was  engaged  in 
building  a  fire,  playing  and  examining  pictures  with  this, 
girl  and  her  sisters, 

2.  No  force  or  violence  was  tisedy  attempted  or  thretUened 
by  the  defendant.     The  girl  herself  swears  to  this. 

3.  It  is  quite  clear  that  the  girl  a«sented  expressly  or  im» 
pliedly  to  what  was  done.  It  is  true  she  says  she  told  him 
*^to  stop,"  but  it  is  apparent  from  her  conduct  that  this  waa 
a  mere  matter  of  form,  and  so  understood  by  the  boy  and  by 
her. 

4.  They  had  been  sitting  together  on  the  bed.     He  took. 
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her  up  afterwards  and  put  her  oo  the  same  bed,  and  she 
made  no  resistence  by  word  oractipn^    They  lay  by  the 
side  of  each  other  on  the.  bed^  ftnd  he  qilitetly  unbattooid 
her  drawers^  witMnmt  tl^- sligh^t' resietance  or  even  a 
word  of  reprooC    Indeed  tiie  anl3rWord  the  girt  remembers 
using  during  the  whole  trat^aotiori  is  the  Wont  '^stop." 
Now  the  assault  and  battery  if  ther^  y^M  one*  must  con- 
,  sist  i;i  the  act  of  the  defendant  in  taking  up  the  girl  in^  his 
,  arms  and  Inlying  her  on  the  bed,  or  in  afterwards  unbutton- 
ing her  drawers,  or  both.     The  whole  thing  waa  condueted 
with  so  much  gentleness  that  it  seems  absurd  to  claim  that 
.  the  element  of  force  or  violence  eatened  into  it  in  any  form 
^  whatever.     It  was  undoubtedly  a  gros9  impropriety  on  the 
part  of  both  of  these  young  persons,  but  I  submit  that  it 
^  does  not  rise  to  the  proportions  of  a  crimitjMl  offense,  calling 
.for  the  interpoaition  of  the  criminal  law*     If  it  does  then^ 
in  the  language  of  Judge  Porteb,  in  the  case  of  The  People 
agt.  JBransbyy  (32  N.  Y.j  535,)     ^'  Seduction  and  criminal 
conversation  have  been  indictable  oflfenses  in  this  state  from 
the  beginning,  for  they  always  involve  a  sufficient  degree 
of  force  to  constitute  an  assault  and  battery,  except  for  the 
express  or  implied  assent  of  the  party." 

An  examination  of  the  case  of  The  Qu^en  agt.  Bead  and 
others,  (13  London  Jurist,  68;)  Martinis  Casey  (38  JEng^ 
Com.  L.,  85 ;)  MereditVs  Case,  (34  Eng.  Com.  L^  539 ;) 
Banh?  Case,  34  Eng.  Com,  L.j  53 1 ;)  and  the  other  oaaca 
cited  by  the  learned  judge  in  The  People  agt.  Bransbyj^  will 
show  how  the  courts,  both  in  England  and  in  thia  iM^ 
have  uniformaly  declined  to  magnify  transactions  of  thia 
character  to  the  standard  of  offenses  against  the  cri^aipal 
Code. 

The  evidence  did  not  establish  an  assault  and  battery,  anrd 
the  county  judge  erred  in  refusing  to  discharge  the  defend^ 
ant  at  the  close  of  the  case  for  the  people,  and  to  so  instruct 
the  jury. 

II.  The  complainant  was,  from  her  age,  as  capable  in  the 
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eye  of  the  law  of  consenting  to  any  liberties  the  defendant 
took  with  her,  as  if  she  was  thirty  years  of  age.  If  she 
consented  to  what  was  done,  or  made  no  opposition  to  it^ 
'«he  cannot  complain  of  it  as  an  injury.  Volenti  nan  JU 
anuria.  It  is  not  ckimed  that  the  defendant  had  con- 
nection with  the  girl,  or  injured  her  in  the  slightest 
manner.  Indeed,  from  the  appearance  of  bis  chthing  at 
the  time,  there  is  no  proof  that  he  intended  to  have  such 
connection.  The  most  that  is  claimed  that  he  lay  by  the 
side  of  her  on  the  bed,  unbuttoned  her  drawers,  and  put 
his  hand  indecently  upon  her  person.  All  this  took  time 
to  accomplish,  and  there  was  no  opposition  by  word  or 
action  from  the  girl — no  noise  or  outcry,  though  the  two 
sisters  were  in  the  house,  and  no  force  or  violence  on  the 
part  of  the  boy«  Is  not  this  consent  f  How  absurd  to 
claim  that  there  was  violence  on  the  part  of  the  boy  or 
unwillingness  on  the  part  of  the  girl  sufficient  to  con- 
stitute an  assault  and  battery  with  intent  to  ravish^  or 
even  simple  assault  and  battery.  There  perhaps  never 
was  an  improper  intimacy  between  a  boy  and  girl  that 
had  not  in  it  as  much  of  the  elements  of  legal  crime  as  is 
to  be  found  in  this  case. 

The  story  of  the  girl  was  evidently  dictated  by  her 
mother,  but  even  with  this  assistance  it  is  so  unreliable  and 
contradictory  that  it  is  unsafe  to  convict  any  person  of  any 
criminal  offense  upon  such  testimony. 

III.  The  request  made  by  the  defendant's  counsel  to  the 
court  to  rule  as  matter  of  law,  that  the  only  question  for 
the  consideration  of  the  jury  was  the  question  of  assault  and 
battery  merely,  that  no  attempt  to  commit  a  rape  could  be 
found  or  inferred  from  the  evidence,  was  proper,  and  should 
have  been  granted,  and  the  refusal  of  the  court  so  to  rule 
was  error.  There  was  not  the  slightest  evidence  of  the  in- 
tent to  ravish,  and  the  court  should  have ^  relieved  the  jury 
from  the  consideration  of  the  higher  offense.  The  ruling 
amounted  to  a  judicial  declaration  from  the  bench  that 
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there  wtJiS  evidence  upon  which  the  jury  might  find  an 
intent  to  ravish.  It  afforded  an  opportunity  to  compro- 
mise opinions  and  had  a  tendency  to  prejudice  and  mislead 
the  jury, 

VI.  The  court  below  erred  in  refusing  to  instruct  the  jury 
as  requested;  and  especially  in  refusing  to  instruct  the  jury 
"^^that  there  was  not  sufficient  evidence  in  the  case  upon 
which  to  convict  of  an  assault  and  battery  with  intent  to 
i^ommit  a  rape/^  It  will  not  be  denied  that  this  was  a  sound 
and  correct  proposition.  It  applied  to  the  very  offense 
charged  in  the  indictment.  The  defendant  had  a  right  to 
demand  that  it  be  given  to  the  jury  with  the  sanction  of 
judicial  authority^  and  the  court  had  no  right  to  refuse  it. 
Ic  will  not  do  to  conjecture,  and  say  that  the  defendant  has 
not  been  injured  by  the  error,  inasmuch  as  the  jury  have 
found  him  guilty  of  the  minor  offense.  Who  can  say  that 
the  jury  would  have  convicted  him  of  any  offense  if  the 
court  had  charged  as  requested  T  In  the  language  of  the 
court,  in  The  People  agt.  Bransby,  jp.  535 ;  ''  It  is  the  right 
of  the  citizen  accused  of  crime,  to  claim  the  benefit  of  a  fair 
trial,  and  a  true  and  just  exposition  of  the  lew  applicable  to 
the  offense  charged.  When  the  law  in  such  a  case  has  been 
erroneously  presented,  it  should  not  be  assumed  on  mere 
speculation,  however  probablie  or  plausible,  that  the  jury 
were  not  misled  by  the  error  of  the  judge."  The  court,  in 
effect,  told  the  jury  that  there  was  evidence  upon  which 
they  might,  if  they  saw  fit,  convict  of  the  higher  offense. 
It  was  giving  a  judicial  construction  to  the  evidence,  and 
the  jury,  logically  following  it,  concluded  that  if  the  evi- 
dence authorized  a  conviction  for  the  higher  crime,  then  it 
certainly  did  for  the  lower.  It  is  easy  to  see  how  such  a 
presentation  of  the  law  might,  and  in  this  case  did,  preju- 
dice and  mislead  the  jury. 

V.  The  jury,  after  deliberating  four  hours,  were  unable 
to  agree  on  a  verdict.  The  court  refused  to  discharge  them, 
and  they  were  kept  together  duriug  the  entire  night,  and 
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their  verdict  wa*  evidently  the  result  of  a  compromiBe.  In 
this  view,  the  refusal  of  the  court  to  give  them  the  instruc- 
tioDS  asked  by  the  defendant's  counsel,  on  the  question  of 
assault  with  intent  to  ravish,  becomes  inr.portant.     On  the 

.  whole,  in  view  of  the  very  unsatisfactory  character  of  the 
evidence  for  the  prosecution,  taking  the  direct  and  cross* 
examination   together,  considering  the  entire  absence  of 

,  violence  and  the  evidence  of  consent,  or  at  least  non-resist- 
ance on  the  part  of  the  girl,  the  standing  and  good  character 
of  th.e  boy  as  shown  by  the  evidence,  and  the  manner  in 

,  which  the  case  was  presented  to  the  jury,  it  is  submitted 
that  this  conviction  should  not  be  allowed  to  stand. 

P.  C.  WiLLUMS,  Dist  AU%  for  the  people. 

I.  If  the  conrt  committed  error  in  submitting  to  the  juiy 
.the  question  **  whether  the  prisoner  was  guilty  of  the 
.offence  of  ^assault  with  intent  to  ravish,'"  the  judgment 

will  not  be  disturbed  on  this  ground.  The  jury  corrected 
the  error  by  finding  the  prisoner  was  not  guilty  of  sucb 
offence,  and  no  injury  was  done  the  prisoner. 

II.  The  evidence  is  abundant  to  sustain  the  verdict  of 
'^  assault  and  battery." 

The  jury  saw  the  parties  and  heard  their  stories,  consid- 
.ered  their  respective  ages,  and  under  a  very  fair  and  impar- 
tial charge  by  the  court,  rendered  this  verdict.     Their  deci- 
'  sion  should  not  be  disturbed.     , 

III.  The  prisoner  insists  the  evidence  don't  show  suffi* 
cient  resistance  by  the  prosecutrix,  and  this  court  is  asked 
to  say  that  the  jury  were  hound  to  find  she  consented  to- 
what  was  done  by  the  prisoner  on  the  occasion  in  question,. 

There  is  a  line  of  decisions  establishing;  without  doubt, 
the  doctrine  that  in  cases  of  rape^  there  must  be  the  utmosf 
resistance  on  the  part  of  the  prosecutrix. 

Where,  however,  the  crime  of  rape  is  not  accowplishedy. 
but  attempted  merely,  the  resistance  need  only  be  sufficient 
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tp  prevent  such  accomplishment,  or  to  repel  th0  attack. 
Should  the  prosecutrix  oiler  any  further  resistance,  she 
would  herself  be  guilty  of  '^  assault  and  battery/'  or  soma 
higher  offense,  as  the  case  might  be.  For  instance,  suppose 
in  this  case,  the  prosecutrix  had  used  a  knife  or  pistol  upon 
the  person  of  the  prisoner,  when  the  resistance  she  did  oflfer 
was  sufficient. 

The  present  case,  however,  according  to  the  finding  of 
the  jury,  was  not  even  **an  assault  with  intent  to  ravish,'^ 
but  simply  an  '*  indecent  assault.''  The  prisoner  evidently 
attacked  the  prosecutrix  with  intent  to  have  connection 
with  her  if  he  could  do  so  quietly,  but  not  by  absolute 
force. 

Certainly  the  rigid  rule  in  cases  of  rape,  even  if  it  be 
applicable  to  cases  of  **  assault  with  intent  to  ravish,'^  can 
have  no  practical  application  in  cases  of  this  kind. 

IV.  The  judgment  of  the  court  of  sessions  of  Jefierson- 
county  should  be  affirmed,  and  the  record  remitted  to  that 
court  to  carry  the  judgment  into  effect. 

By  the  court  J  Johnson,  J. — I  am  of  the  opinion,  that  the 
county  judge,  at  the  close  of  the  people's  evidence  on  the 
trial,  ought  to  have  ruled  and  held  as  requested  by  the 
prisoner's  counsel,  that  there  was  not  sufficient  evidence  of 
force  and  violence  to  go  to  the  jury,  or  to  authorize  a  con- 
viction for  the  crime  of  assault  with  the  intent  to  commit  a 
rape;  and  also,  that  he  ought  to  have  so  instructed  the 
jury.  If  the  evidence  was  clearly  insufficient  to  warrant  or 
justify  a  conviction  for  that  ofiense,  the  exception  to  the 
refusal  so  to  rule  or  charge  is  well  taken,  the  same  as  though 
it  had  been  a  civil  action  (2  B.  8.,  736,  ^  21).  The  judge, 
in  his  charge,  instructed  the  jury  that  in  order  to  convict 
they  must  find  from  the  evidence,  that  ^'the  prisoner 
assaulted  this  girl  with  the  intent  to  have  sexual  intercourse 
with  her,  against  her  will,  and  against  all  resistance  she 
•  might  offer."     This  is  the  true  rule  of  law,  undoubtedly,  la 
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cases  of  this  kind.  But,  I  think,  the  case  is  entirely  bare 
of  any  and  all  evidence  to  prove  such  crinninal  intent. 
Taking  the  testimony  of  the  girl  herself,  in  its  fullest  length 
and  breadth,  it  is  not  clear,  beyond  doubt,  that  even  a  sim- 
ple assault  and  battery  was  committed.  It  is  quite  certain, 
however,  that  had  the  prisoner  had  sexual  intercourse  with 
her  at  the  time,  with  no  more  resistance  on  her  part  than 
appears  from  her  testimony,  he  could  not  justly  have  been 
convicted  of  a  rape,  withiil  the  rule  established  in  The 
People  agt.  Morrison,  (1  Park  Cr.  B.  625,)  and  The  People 
agt.  Abbotty  (18  Wend.y  192,)  at  most  the  testimony  would 
have  made  but  '^a  mixed  case,'*  and  her  quasi  assent  would 
have  been  presumed  from  such  mere  passive  resistance. 
Her  younger  sisters  were,  confessedly,  in  an  adjacent  room 
in  the  house^  and  within  call  and  hearing  of  any  outcry,  and 
conversation  was  more  or  less  being  carried  on  between 
them  and  the  prisoner  and  complainant,  during  the  whole 
time.  The  prisoner,  undoubtedly  took  grossly  improper 
liberties,  with  the  complainant,  whether  with  or  without 
her  consent.  But,  granting  that  what  was  done,  was  done ' 
"wholly  against  her  will  and  consent,  what  evidence  is  there 
that  he^ntended  to  go  farther  and  have  sexual  intercourse 
with  her ''against  all  the  resistance  she  might  offer.*'  He 
made  no  verbal  threat  of  that  kind,  and  according  to  her 
testimony  did  not  unbutton,  or  place  himself  in  a  condition 
in  which  it  would  be  possible  for  him  to  do  such  an  act. 
The  evidence,  at  most,  raises  but  suspicion,  or  conjecture, 
that  such  might  have  been  his  intention.  But  that  is  not 
enough.  In  view  of  all  the  facts  and  circumstances,  the 
balance  of  probabilities,  even,  seem  greatly  the  other  way. 
Where  the  indisputable  evidence  is  such  as  to  raise  only  a 
suspicion  or  conjecture,  it  is  clearly  insufficient,  and  the 
court  should  so  charge  the  jury.  The  counsel  for  the  peo- 
ple— while  he  does  not,  in  terms,  dispute  the  proposition 
that  it  was  erroneous  to  8ubmit  the  question  of  the  intent 
to  ravish  to  the  jury,  upon  the  evidence — insists  that  no 


NEW  YORK  PRACTICE  REPORTa       Ig^ 

•  UejDoldB  agt.  The  People. 

injury  was  thereby  done  to  the  prisoner,  because  the  jury 
found  him  guilty  of  a  simple  assault  and  battery  only*  But 
the  question  is,  whether  it  did  prejudice,  or  had  a  tendency 
to  prejudice,  the  prisoner  in  his  defence  to  the  entire  charge 
against  him.  The  charge  laid  in  the  indictment  included  a 
simple  assault  and  battery  as  well  as  the  higher  crime* 
The  prisoner  denied  all  unlawful  force  and  violence.  The 
refusal  of  the  judge  to  charge  as  requested,  and  on  the  con- 
trary, submitting  the  question  of  the  felonious  intent  to  the 
jury,  were  in  substance  and  legal  effect  a  charge  and  direc- 
tion to  the  jury,  that  they  would  be  justified  in  finding  such 
felonious  intent  from  the  evidence.  No  one  can  fail  to  see 
that  this  was  calculated  to  prejudice  the  prisoner's  defense 
on  the  other  branch  of  the  case,  and  the  presumption  must 
be  that  it  did  so.  Indeed,  such  a  ruling  from  the  court 
could  scarcely  result  otherwise  than  in  a  conviction  for  the 
lesser  offense  if  not  the  greater,  at  the  hands  of  the  jury* 
Had  the  ca^e  turned  merely  on  the  question  whether  a  con- 
viction for  a  simple  assault  and  battery  was  warranted  by 
the  evidence,  we  should  probably  not  have  felt  at  liberty 
to  interfere.  But  upon  that  question  the  prisoner  was  ob- 
liged to  go  to  the  jury  with  the  weight  and  cloud  of  this 
ruling  against  him,  and  we  cannot  fail  to  see  that  the  ruling 
may,  and  indeed  that  it  necessarily  must,  have  operated  to 
bis  prejudice  with  the  jury.  The  error  was,  therefore, 
material  and  the  judgment  must  be  reversed,  and  a  new 
trial  ordered  at  the  court  of  sessiot!is  of  Jefferson  county. 
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Ann  Hodnett,  respoDdent,  agt.  MacPhbrson  Smith  et  ai 

appellants. 

Tbe  change  in  the  law,  which  allows  parties  to  be  wiinesaes,  has  not  changed  the 

role  that  the  execution  x>f  un  instratnent  ond^r  seal  mast  be  proven  by  the  sab- 

isribhig  witness 
(Consequently,  where  the  attendnnce  of  the  sabscribing  witness  cannot  be  had, 

proof  of  dae  diligence,  snch  as  would  govern  a  prudent  man  in  a  sincere  search 

for  the  witness,  is  strU  necasarT. 
If  snch  proof  be  satisfactory,  the  signature  of  the  witness  may  be  proven ;  and  when 

it  appears  that  this  cannot  be  done,  and  not  before,  proof  may  %e  given  of  the 

bandwritiiig  of  Uie  party  who  exocnCed  the  tnstroment. 

General  Term,  March,  1S70. 

Before  Monell,  McCunx,  and  Ereedman,  J.J. 

Appeal  from  a  judgment  entered  in  fayor  of  the  plaintiff 
<upon  the  verdict  of  a  jury  and  from  an  order  made  at  special 
term,  denying  defendant's  motion  for  a  nevt  trial  upon  a 
case.  The  complaint  alleged  a  conversion  by  defendants 
•of  plantiff's  property,  consisting  of  the  cotitentsof  a  liquor 
store.  The  defendants,  by  their  answer,  justified,  under 
•executions  issued  against  John  Hodnett,  plaintiff's  husband, 
And  claimed  that  the  property  levied  upon  and  taken  was, 
^t  the  time  of  such  levy,  the  property  of  said  John  Hodnett, 
or  that  said  John  Hodnett  had  an  interest  therein  liable  to 
levy  and  sale  under  execution.  The  main  point  involved 
in  the  case,  as  the  court  charged,  was,  whether  the 
various  transactions  were  a  mere  device  by  which  the  wife 
should  be  put  forward,  as  being  the  ostensible,  whereas,  in 
fact,  the  husband  still  ren?ained  the  real  owner,  or  whether 
ic  was  a  bona  fide  transaction,  whereby  the  title  to  this 
property  became  vested  in  the  wife  absolutely,  as  her  own 
property.  To  substantiate  her  claim  plaintiff  offerred 
in  evidence  a  bill  of  sale  of  said  property,  executed  by 
William  Dooling  to  her  under  seal,  and  which  purported 
to  have  been  sealed  and  delivered  in  thn  presence  of  one 
J.  C.  Wadswurth  as  subscribing  witness.     The  evidence 
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«ho^ed  said  Wodffwprtb  to  be  an  att6rhe]r-at-kw*y  who,  at 
^id  time,  Tiad  his  of&de  ih  Dtiane  'Str^et^  in  th^  city  of  New 
York.  William  Dooling  proved  his  own  signature,  and 
testified  that  he  did  nilt  knbitrwTiiE^e  J.'C.  Waflswoirth  was. 
Oounsel  for  plaintiff  then  called  as  witrfess  I'ldrencie  Leary, 
who,  upon  this  point,  'testified  as  fblldi^s :  ^I  know  Mr. 
Wadswortli.  I  believe  he  is  out  in  Omaha.  He  is  sub- 
scribing witness  to  the  bill  of  sale.'^  By  the  6t>uH:  Q.  How 
•do  you  know  he  is  in  Omaha  t  A.  I  b^ard  be  had  left  and 
went  there.  Q.  Who  did  jrdu  hear  Tt  frWn.  A.  A  tiodksel- 
ier  he  us^to'deal  with  told  *me/I  ii^^H 'from  a  friend  of 
JiiSy  Mr.  fiehedict,  in  his  dfBce,  wh6  told  nfe'he  had  gone  out 
there.  Countfel  for  the  defendaifts^obj^t^d  on  the  grounds 
that  the  pffpteV  t^aa  not  proved^^that  the  ^(ibseribing  witness 
shodld  prove  it— that  his  ab^ende  was  not  ekcused.  The 
•court  overruled  the  objection  and  admitted  the  bill  of  sale, 
to  which  ruling  defendant's  counsel  duly  excepted. 

N.  A.  Cmedsey  and  A.  J.  VANDERi^oEL,  far  uppeUarits. 
C.  A.  Henkiques,  for  respondent. 

By  the  cdurty  Fueedman,  J. — The  bill  of  sale  was  an  irn- 
l^rtant  piece  of  evidence,  and  well  calculated  to  exercise  a 
strong  influence  over  the  jury.  If  no  sufficient  foundation 
was  laid  for  its  introduction,  an  error  was  dommttted  by  re- 
•ceiving  it  in  evidence.  Being  an  instrument  under  seal, 
there  was  no  question  that  plaintiff  was  bound  to  prove  its 
•execution  by  the  subscribing  witness,  or  to  show  by  com- 
petent evidence  that  he  could  not  be  produced,  or  was  in- 
<^apable  of  being  examined  (HoTknhcLck  agt.  Flemhig^^  HiUy 
4)03,  and  auffwrities  therein  cited)y  Unless  the  change  in  the 
law,  which  allows  parties  to  be  witnesses,  has  altered  the 
rule  or  aflToirded  a  reason  for  dispensing  with  it.  That  such 
is  not  the  case  has  been  distinctly  held  by  the  supreme  court 
^nd  the  court  of  common  pleas  (Jones  agt.  Undetwoodj  28 
Barl.j  481 ;  Story  agt.  Lovett^  1  E.  D.  Smithy  152;  see  also 
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King  agt.  Smithy  21  Barb^f  158).  I  can  see  no  reason  why 
this  court  should  hold  otherwise.  Proof  of  due  diligence,, 
such  as  would  govern  a  prudent  man  in  a  sincere  search  for 
the  missing  witness  is^  therefore  still  necessary  to  let  in  sec* 
ondary  proof  (Van  Dyne  agt*  ThayrCf  19  TPend.,  162).. 
Where  the  failure  to  produce  the  subscribing  witness  has 
been  satisfactorily  accounted  for,  the  genuineness  of  the  sig* 
nature  of  such  witness  may  be  proven ;  and  when  it  appears 
that  this  cannot  be  done^  and  not  before,  proof  may  be  given 
of  the  handwriting  of  the  party  who  executed  the  instrument 
(  WiUson  agt.  BettSy  4  Den.^  20 1 ;  MePhersan  agt.  Bathbcne^ 
11  Wend.y  96).  In  the  present  case,  no  objection  was  made 
upon  the  ground  of  the  absence  of  proof  as  to  the  genuine* 
ness  of  the  signature  of  the  subscribing  witness,  and  conse* 
quently  it  camiot  be  raised  on  appeal  for  the  first  time.  But 
the  objection  that  the  absence  ot  the  witness  had  not  been 
accounted  for,  was  distinctly  taken.  Upon  examination  of 
the  case  I  am  unable  to  find  any  evidence  tending  to  show 
that  plaintiff  used  due  diligeuce,  or  any  diligence  whatever, 
to  procure  the  attendance  of  the  subscribing  witness.  la 
fact,  there  is  no  evidence  that  plaintiff  made  or  caused  to  be 
made,  any  effort  in  this  direction.  It  does  not  appear  that 
Leary  was  authorized  or  requested  to  look  for  such  witness.. 
He  simply  swears  that  he  believes  the  witness  went  to 
Omaha,  because  a  bookseller  and  a  friend  of  the  witness  had 
told  him  so,  but  does  not  show  that  these  persons  knew  or 
were  in  position  or  likely  to  know  the  fact.  Nor  does  he 
specify  the  time  of  the  receipt  of  this  information.  No  cir- 
cumstance is  stated  from  which  either  the  fact  or  the  time 
of  the  departure  of  the  witness  could  be  reasonably  deduced* 
For  all  that  appears  the  witness  might  have  gone  and  j^- 
turned  at  least  one  year  before  the  trial.  This  is  clearly 
insufficient.  The  judgment  and  order  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

MoNELL  and  McCunn,  J  J.,  concurred. 
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» 

Betsey  Ann  SQUiREsagt.  James  M.  Campbell. 

ThB  ad  ofXSSTj  chap.  814  amending  chapter  459  of  the  laws  of  L862,  anthorizing  the 
eeiinre  of  animalt  tretpattmg  on  a  private  enclosure  (or  in  public  highways,)  is 
coTutitulional  and  valid.  {This  agrea  wHk  the  cote  of  Cook  agt.  Oregg^  said  to  have 
been  tried  at  the  Madison  circuit  in  October  1868,  and  judgment  ajRrmed  on  appeal 
at  the  general  term  held  tit  ike  sixth  judicial  district  in  January  1870.  Park£R,  J. 
writing  the  opinion j  which  has  not  been  reported  ;  and  Fox  agt.  Dundel  38  Bow,t 
l9S]butis  adverse  to  HcOonnetl  agt  Van  Aerman,  56  Barb.,  534.) 

Delatoare  Special  Term^  May.  1871. 

The  defendant  in  pursuance  of  chapter  814  of  the  laws 
of  1867,  amending  chapter  459  of  the  laws  of  1862,  on  the 
13th  day  of  July,  1869,  seized  a  colt  of  the  plaintiff's,  of  the 
value  of  $150,  which  was  trespassing  upon  his  private  enclo- 
sure. He  immediately  endeavored  to  make  complaint  to  a 
justice  of  the  peace  of  the  town  where  the  seizure  was 
made  in  accordance  with  the  requirements  of  said  act. 
Before  he  had  succeeded  in  doing  so,  the  plaintiff  brought 
this  action  of  replevin  to  recover  the  possession  of  the 
property.  The  defendant  justified  under  said  act.  On  the 
trial,  the  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  moves  for  a  new  trial  on  a  case  and  exceptions. 

Wm.  GrjEASONi  for  plamtif. 
F.  Jacobs,  Jr.,  for  defendant 

MuBRAT,  J. — On  this  motion,  two  points  are  presented 
for   consideration.     First  i     Is  the  said   act  as  amended 
constitutional  in   authorizing  the  seizure  of  animals  tres- 
passing on  a  private  enclosure t     Second:     If  it  is  con- 
YoL.  XLL  18 
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stitutional;  was  the  defendant  in  this  action  protected  in 
seizing  and  retaining  the  colt  as  he  did,  before  any  com- 
plaint was  made  t 

In  section  2  of  chapter  459  of  the  laws  of  1862,  it  \A  pro- 
vided that  it  should  be  lawful  for  any  person  to  seize  and 
take  into  his  custody  and  possession  any  animal  which  might 
be  in  any  public  highway,  and  opposite  to  land  owned  or 
occupied  by  him,  or  which  might  be  trespassing  upon 
premises  owned  or  occupied  by  him. 

Section  three  provides  that  on  such  seizure  it  shall  be  the 
duty  of  such  person  to  give  immediate  notice  to  some 
justice  of  the  peace  or  commissioner  of  highways  in  the 
same  town,  and  that  the  justice  or  commissioner  should 
give  notice  that  the  animal  would  be  sold  at  a  certain  time 
and  place,  and  on  that  day,  sell  the  same  at  public  auction, 
and  out  of  the  proceeds  of  the  sale,  pay  officer's  fees,  and 
persons  making  the  seizure,  certain  sums  for  each  animal 
seized,  and  a  reasonable  compensation  for  keeping  them  to 
be  estimated  by  the  justice  or  commissioner  and  pay  the 
surplus  to  the  owner. 

In  the  case  of  EockweU  agt.  Nearing^  (35  N.  F.,  302,) 
the  constitutionality  of  ihis  act  was  brought  in  question. 
It  was  virtually  conceded,  in  the  court  of  appeals,  to  be 
constitutional  in  authorizing  a  seizure  of  animals  running  at 
large  on  a  public  highway  ,  but  in  authorizing  a  seizure  of 
animals  trespassing  on  a  private  enclosure,  it  was  held  to  be 
unconstitutional.  The  reason  for  this  decision  was  that  it 
deprived  the  owner  of  his  property  without  due  process  of 
law,  in  violation  of  section  six,  article  one  of  the  constitu- 
tion of  the  state.  The  reasons  are  very  clearly  and  satis- 
factorily stated  in  the  able  opinions  of  Judge  Porter  and 
Justice  Morgan.  This  decision  was  made  at  the  March 
term  of  that  court,  in  the  year  1866.  On  the  9th  of  May 
1867,  the  legislature,  by  an  amendment  to  said  act,  {chap, 
814,)  attempted  to  remove  the  constitutional  objections  to 
it.     In  citing  the.  provisions  of  the  amended  act  and  in  the 
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consideratioD  thereof^  I  will  only  refer  to  it  so  far  as  it 
relates  to  private  trespasses. 

In  section  two  it  is  provided  that  it  shall  be  lawful  for 
any  person  to  seize  and  take  into  his  custody,  and  retain 
until  disposed  of  as  required  by  law,  any  animal  which  may 
be  trespassing  on  premises  owned  or  occupied  by  him. 
Section  three  provides  that  on  such  seizure,  it  shall  be  the 
duty  of  such  person  to  make  immediate  complaint  in  writing 
under  oath,  stating  the  facts,  to  a  justice  of  the  peace  of 
the  same  town,  and  that  such  justice  shall,  thereupon  have 
jurisdiction  to  hear  and  determine  such  matter,  and  shall^ 
thereupon  proceed  in  the  same  manner  as  in  civil  actions, 
except  as  specially  changed  by  said  act.  And  shall,  forth- 
with issue  a  summons,  statiifg  the  fact  of  such  seizure  and 
complaint,  and  requiring  the  owner  or  any  party  interested 
in  the  property  seized,  to  show  cause  at  a  time  and  place 
specified  to  be  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  thereof,  why  the  animals  seized  should  not 
be  sold,  and  the  proceeds  applied  as  directed  by  the  act. 
The  summons  to  be  served  by  a  constable,  or  an  elector  duly 
appointe.d  by  the  justice  for  that  purpose — the  service  to 
be  made  by  posting  it  in  six  different  public  places  in  the 
fown.  On  the  return  day,  the  complainant  and  any  person 
interested  in  the  property  or  his  agent,  may  appear  and  join 
issue,  by  the  claimant  filing  an  answer  under  oath  denying 
the  matters  alleged  in  the  complaint.  That  the  subsequent 
proceedings  shall  be  as  in  civil  actions  so  far  as  they  can  be 
under  the  act.  The  issue  is  to  be  tried  by  a  jury  if  either 
party  desires  it.  If  no  person  appears  as  claimant,  and 
files  an  answer,  or  if  onpthe  trial  the  justice  or  jury  shall 
find  against  him^  the  justice  shall  issue  a  warrant  for  the 
sale  of  the  property.  The  sale  to  be  conducted  as  a  con- 
stable's sale — the  proceeds  to  be  paid  to  the  justice.  After 
which  he  sl^U  adjudge  the  costs  of  the  proceedings  allow- 
ing the  same  fees  as  in  civil  actions,  and  allow  the  party 
seizing  a  certain  sum  for  each  animal  seized,  together  with 
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the  actual  damages  sustained  by  reason  of  the  trespass^ 
and  a  reasonable  compensation  for  the  care  and  keeping 
of  such  animals  to  be  estimated  by  the  justice.  The  justice 
to  be  allowed  one  dollar  for  each  animal  sold.  All  to  be 
paid  by  the  justice  out  of  such  proceeds,  and  the  surplus 
to  the  owner. 

By  section  four  provision  is  made  for  the  owner  demand* 
ixig  and  receiving  a  return  of  his  animals  on  the  payment 
of  certain  sums. 

Section  six  provides  for  an  appeal  from  the  determination 
of  the  issue  joined  to  the  county  court  of  the  county. 

Section  seven  provides^  that  on  a  determination  of  the 
issue  against  the  complainant,  the  justice  shall  render  a 
judgment  for  costs  against  him.  If  the  justice  or  jury 
shall  find  the  complaint  to  be  malicious  and  without  proba- 
ble cause,  the  justice  or  jury  shall  assess  the  damages  sus- 
tained by  the  owner  of  the  animals,  by  reason  of  such 
seizure,  and  the  justice  shall  render  judgment  for  double 
the  amount  assessed   with  costs. 

The  differences  between  the  act  as  amended  and  the 
original  act,  mainly  are,  that  the  amended  act  provides  for 
a  regular  and  orderly  judicial  proceeding,  and  judgment  by 
virtue  of  which  the  property  is  sold.  The  original  act  does 
not.  The  amended  act  also,  provides  for  the  person  mak- 
ing the  seizure  recovering  his  damages  by  reason  of  the 
trespass,  through  the  instrumentality  of  the  proceeding. 
The  original  does  not. 

It  has  also  been  claimed,  that  the  act  as  amended  is 
unconstitutional  on  the  same  grounds  as  the  original.  The 
point  has  been  distinctly  made  in  a  number  of  cases.  In 
the  cjise  of  Cook  agt  Oreggj  tried  at  the  Madison  county 
circuit  in  October,  1868,  the  point  was  distinctly  made. 
That  was  a  case  of  private  trespass,  where  the  property  was 
seized  while  trespasing  upon  the  lands  of  ^Qregg.  The 
action  of  replevin  was  not  brought  until  after  the  adjudica- 
tion by  the  justice  of  the  peace.     The  justice  at  the  circuit 
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held  the  amended  act  to  be  constitutional  as  to  private 
trespasses,  and  the  seizure  and  sale  justified.  Cook  appealed 
to  the  general  term  in  the  sixth  judicial  district,  which  held 
the  same,  Justice  Pabkeb,  writing  the  opinion.  That 
decision  was  made  in  January,  1870,  having  been  argued 
in  November,  1869.  The  opinion  of  Justice  Parker,  has 
never  been  reported. 

In  the  case  of  Fox  agt.  DuncJcely  (38  Hotv.f  136,)  decided 
in  October,  1869,  by  the  general  term,  of  the  fourth  district. 
Justice  Potter  writing  the  opinidVi,  the  same  is  held. 

In  the  case  of  CampbeU  agt.  Evans j  (54  Barb.,  566,) 
decided  in  the  fifth  district  in  June,  1869,  Justice  Bacon, 
writing  the  opinion,  the  amended  act  was  held  to  be  con- 
stitutionl  as  to  animals  running  at  large  on  a  public  high- 
way. In  his  opinion,  Justice  Bacon,  clearly  intimates  his 
opinion,  that  it  was  also  constitutional  as  to  private  tres- 
passes. 

In  the  case  of  McCannel  agt.  Van  Aerman^  (56  Barb.y 
534,)  the  general  term  of  the  fifth  district  held  the  amended 
act  to  be  unconstitutional  as  to  private  trespasses.  This 
case  was  decided  in  December,  1869,  before  the  judges  had 
seen  the  decision  in  the  fourth  district.  In  view  of  that 
fact,  in  the  case  of  LeaviU  agt;  Thompson^  (56  Barb.y  542,) 
the  same  general  term  reconsidered  and  reviewed  the  ques- 
tion, and  reaffirmed  the  unconstitutionality  of  the  amended 
act  as  to  private  trespasses. 

Unfortunately,  the  court  of  appeals  has  not  passed  upon 
the  question. 

With  the  greatest  respect  for  the  opinion  of  the  judges 
of  the  fifth  judicial  district,  I  think,  duty  in  this  matter 
requires  me  to  follow  the  decision  of  the  sixth  district, 
more  especially,  when  another  district  has  held  the  same. 

But  as  the  general  term  of  the  sixth  district  gave  no 
reasons  for  its  opinion,  and  it  does  no  appear  that  it  con- 
sidered all  the  objections  made  to  the  law,  it  may  be  well, 
on  this  occasion,  to  state  the  reasons  for  sustaining  it. 
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Courts  should  proceed  to  the  consideration  of  a  question 
as  to  the  constitutionality  of  an  act  of  the  legislature 
with  great  caution.  It  is  a  responsible  and  delicate  duty 
courts  have  to  perform.  It  is  to  be  presumed  that  the 
act  under  consideration  was  not  passed  without  mature 
reflection  and  full  consideration  of  the  provisions  contained 
in  it;  and  of  the  constitutional  principles  relating  thereto. 
It  is  presumed  to  be  constitutional.  Yet,  the  courts  have 
a  right,  and  it  is  their  duty  in  case  they  find  the  act  to  be 
in  conflict  with  the  constitution^  to  so  declare  it,  and  thus 
far  hold  it  to  be  void  and  inoperative,  (1  Ken^s  Com.  9th 
edf.,  500).  But  so  careful  have  courts  been  in  the  perform- 
ance of  this  duty,  that  they  have  repeatedly  held  that  to 
warrant  them  in  setting  aside  a  law  as  unconstitutional,  the 
case  must  be  so  clear  that  no  reasonable  doubt  can  be  said 
to  exist.  {Fletcher  agt.  Peck,  6  Cranch.  128  5  Z7.  S.  agt. 
WheatoHy  10  Wheat,  53 ;  Parsons  agt.  Bedford,  3  Peters, 
433,  438  ;  Ogden  agt.  Saunders,  10  Wheat.^  294 ;  Sedgwick 
on  Statute  and  Const.  Law,  592;  RoscveU  agt.  Oodard,  62 
Barb,i  545.)  Full  legislative  powers  are  vested  in  the 
legislature  of  the  state.  It  performs  its  duties  under  the 
restraints  of  the  constitution  of  the  state  and  of  the  United 
States,  (1  Rentes  Com.  9th  ed.,  500). 

The  objection  presented  to  the  act  under  consideration  is, 
that  it  is  penal  in  its  character,  and  so  far  as  it  authorizes  the 
seizure  of  animals  trespassing  on  a  private  inclosure  it  de- 
prives the  owner  of  his  property  without  due  process  of 
law,  in  violation  of  section  six  of  article  one  of  the  consti- 
tution of  the  state.  That  section,  among  other  things, 
provides  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process- of  law.  Judge  Porter,  in 
the  case  of  BockweU  agt.  Ncaring,  very  forcibly  and  cor- 
rectly states  what  is  meant  by  the  words  ^^due  process  of 
law''  as  used  in  the  constitution.  The  whole  may  be  sum- 
med up  in  these  words :  No  person  shall  be  deprived  of  his 
life,  liberty  or  property,  by  force  of  a  legislative  enactment 
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without  the  due  course  of  a  judicial  proceeding.  It  is  of 
kindred  principle  to  the  inhibition  of  bills  of  attainder  in 
the  constitution  of  the  United  States  (subd,  3,  *§  9,  arU  1). 
Ko  law  can  be  passed  taking  the  property  of  one  person 
and  giving  it  to  another,  without  the  safeguard  of  a  judicial 
proceeding.  Legislative  bodies  cannot  assume  judicial 
powers  and  perform  the  duties  of  judges^  in  addition  to 
their  own  legitimate  functions.  It  can  take  the  property 
of  individuals  for  public  improvements  only  on  rendering  a 
just  compensation.  It  has  the  power  to  provide  the  ways 
and  means  by  which  the  rights  of  persons  may  be  protected 
and  their  wrongs  redressed,  and  to  compel  amends  to  be 
made  to  the  party  injured  from  the  property  of  the  person 
in  the  wrong.  But  it  must  be  made  through  the  instru- 
mentality of  some  judicial  proceeding.  The  nature  and 
character  of  the  proceeding,  the  practice  to  be  adopted 
therein,  the  manner  in  which  the  parties  shall  be  brought 
before  the  tribunal  to  give  it  jurisdiction,  is  within  the 
province  and  constitutional  power  of  the  legislature.  The 
nature  of  the  process  to  be  issued  and  the  manner  of  s^r 
vice,  and  what  circumstances  may  render  it  necessary  to 
omit  personal  service,  are  proper  subjects  for  legislative 
regulation  /TAe  matter  of  the  Empire  City  BanlCy  18  N,  K, 
214-216;  Johnson  agt.  BabcocJcy  16  N.  Y.,  246). 

The  rules  of  evidence  to  govern  the  courts  in  their  pro- 
ceedings and  the  competency  of  witnesses  therein  are  also 
subject  to  its  control;  also  the  manner  of  enforcing  the 
judgments  of  the  courts;  the  property  that  may  be  seized, 
and  the  manner  of  seizure  tor  that  purpose;  when  the  seiz- 
ure of  property  is  necessary  to  secure  the  anticipated  judg- 
ment of  either  of  the  parties  to  the  proceeding;  the  manner 
of  its  seizure  and  detention,  and  under  what  circumstances 
and  on  what  evidence  and  authority  and  through  what  in- 
strumentalities, are  all  subjects  of  legislative  regulation. 

In  applying  these  principles  to  the  act  in  question,  I  can 
not  resist  the  conclusion  that  by  a  due  exercise  of  its  legit- 
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imate  and  constitutional  powers^  the  legislature  baa  obviated 
the  constitutional  objection  existing  in  the  original  act«  by 
providing  in  the  amended  act  for  a  regular  judicial  proceed- 
ingy  so  as  to  constitute  a  due  proceeding  at  kw.  It  is  not 
an  action,  but  a  special  proceeding.  It  requires  a  complaint 
to  be  made  on  oath  before  the  justice,  a  summons  to  be 
issued  and  served.  In  view  of  the  fact  that,  in  many  cases, 
the  owner  of  the  animal  trespassing  is  unknown,  personal 
service  is  not  required,  but  service  by  posting  in  six  public 
places  of  the  town  is  substituted.  On  the  return  of  the 
summon^,  the  parties  may  appear  and  join  issue,  and  have 
a  trial  before  the  justice,  or  with  a  jury,  as  in  civil  actions* 
If  the  issue  is  found  against  the  complainant,  the  justice  is 
required  to  render  judgment  against  him  for  the  costs  of 
the  other  party.  If  no  one  appears,  or  the  issue  is  found  in 
favor  of  the  complainant,  the  justice  is  required  to  issue  a 
warrant  for  the  sale  of  the  animals.  The  sale  is  to  be  made 
by  a  constable,  as  on  an  execution,  the  money  to  be  paid  to 
the  justice.  He  is  then  required  to  assess  the  damages,  and 
pay  the  costs,  damages,  compensation  for  keeping,  and  a 
certain  sum  for  seizure  to  the  captor.  From  this  summary 
of  the  act  it  will  be  readily  seen  that  it  contains  all  the 
requirements  of  a  regular  judicial  proceeding.  It  is,  how- 
ever, urged  with  much  force,  that  service  by  posting  as  to 
a  known  owner  of  the  animal  seized,  is  not  a  sufficient  ser- 
vice on  which  to  predicate  a  due  proceeding  at  law.  With 
the  propriety  of  the  enactment,  courts  have  nothing  to  do} 
that  is  for  the  legislature,  in  its  wisdom  and  discretion,  to 
consider.  I  deem  it  well  settled  that  the  legislature  has 
the  power  to  allow  such  service  (18  N.  Z.,  214,  215). 
Service  by  publication  is  allowed;  service  by  posting  on 
the  door  of  a  concealed  defendant  is  allowed.  In  this  case, 
it  makes  one  rule  of  service  for  all,  both  when  the  owner  is 
known  and  unknown.  If  the  owner  was  unknown,  more 
could  not  reasonably  be  required;  if  known,  it  would  be 
well  calculated  to  give  the  person  notice  of  the  proceedings^ 
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80  that  the  propriety  of  the  manner  of  eervice  cannot  rea- 
sonably be  questioned.  The  legislature  is  required  to  make 
general  rules;  it  cannot  make  a  rule  for  each  particular 
case.  It  is,  however^  sufficient  to  say  that  the  legislature 
deemed  that  mode  of  service  sufficient. 

That  objection  being  removed,  it  is  still  urged  that  the 
allowances  under  the  original  act  were  held  to  be  penal  in 
the  case  of  Bockwell  agt.  Nearing^  in  the  court  of  appeals, 
and  that  the  same  are  in  the  amended  act  with  the  addition 
that  by  virtue  of  the  proceedings  the  captor  is  allowed  to 
recover  the  damages  he  sustained  by  the  trespass^  and  that 
if;  as  to  the  recovery  of  the  damages,  the  proceeding  is 
remedial  in  its  character,  as  to  the  other  allowances  it  is 
penal,  and  therefore  not  within  the  power  of  the  legislature. 
I  understand  the  court,  in  that  case,  to  have  held  those 
allowances  to  be  penal»  and  that  they  were  made  the  instru- 
ment of  depriving  the  owner  of  his  property  without  due 
process  of  law,  and  to  have  held  that  the  original  act  did 
not  provide  for  a  regular  judicial  proceeding.  I  have  en- 
deavored to  show  that  the  amended  act  provides  for  a  judi-> 
cial  proceeding,  in  which  the  justice  has  jurisdiction  of  the 
parties  and  the  subject  matter.  If  I  am  right  iu  that,  the 
constitutional  objection,  held  by  the  court  of  appeals,  is 
fbmoved.  The  legislature  had  the  power  to  regulate  the 
amount  of  the  recovery  in  the  judicial  proceeding  provided 
for.  It  had  the  power  to  allow  the  captor  to  recover  double 
or  treble  damages.  It  had  the  power  to  allow  him  to  re* 
cover,  in  addition  to  the  damages  upon  his  land,  a  fixed 
sum  as  an  indemnity  for  his  trouble  in  seizing  the  animals 
and  removing  them  to  a  place  of  safety,  also  for  keeping 
them,  that  the  legislature  has  done  in  this  proceeding. 
These  allowances  in  this  judicial  proceeding  are  within  the 
power  of  the  legislature.  There  is  reason  for  allowing  to 
the  captor  more  than  he  would  in  an  action  at  law.  The 
act  is  intended  to  meet  cases  where  animals  are  wandering 
from  place  to  place  without  a  keeper,  and  trespassing  upon 
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every  spot  where  they  can  enter.  They  are  found  in  the 
grain-field,  in  the  meadow,  or  the  garden.  They  must  be 
attended  to  immediately.  In  most  ot  the  cases,  to  notify 
the  owner,  if  he  is  known,  would  be  leaving  the  land* 
owner's  property  to  destruction.  They  must  be  removed 
at  once  ;  they  must  be  driven  somewhere.  If  the  owner  is 
unknown,  or  lives  at  a  distance,  where  can  they  be  driven f 
To  drive  them  on  the  public  highway,  to  wander  on  a 
neifi:hbor's  land,  would  be  to  cause  them  to  commit  new 
trespasses.  The  most  proper  thing  that  can  be  done,  is  to 
take  the  animals  trespassing  to  some  place  of  safety.  The 
legislature  has  provided  that  the  land-owner  may  do  so,  and 
secures  to  him,  by  this  proceeding,  an  indemnity. 

It  is  further  urged  that  a  person,  blameless  and  entirely 
innocent  of  any  wrong,  is  liable  to  have  his  animals  seized, 
and  be  compelled  to  pay  as  required  by  said  act,  which 
would  be  unauthorized.  The  force  of  the  point  is  very 
much  weakened  by  the  amendment  of  the  act  by  sec.  5  of 
chap.  424  of  the  Laws  of  1867.  However,  if  he  is  innocent 
of  any  wrong,  either  by  himself  or  his  animals,  his  animals 
cannot  be  legally  seized,  and  he  cannot  be  legally  compelled 
to  pay  any  sum,  But  every  person  is  liable  for  the  acts  of 
his  domestic  animals.  He  is  bound  to  keep  them  upon  his 
own  land.  This  requirement,  however,  is  subject  to  tHfe 
rules  and  regulations  in  regard  to  line  fences.  .  If  animals 
trespass,  the  owner  is  liable  t<fr  the  trespass.  If  they  are  in 
the  custody  of  a  bailee,  the  owner  may  still  be  sued  for 
their  trespasses.  Whenever  they  are  trespassing  they  may 
be  seized  by  virtue  of  this  act.  But  when  innocently  upon 
another's  land,  they  cannot  legally  be  seized.  There  is, 
therefore,  nothing  in  this  objection. 

It  is  also  urged  that  the  act  requires  only  the  issue  to 
be  joined,  and  a  trial  to  be  had  upon  the  right  of  seizure, 
leaving  the  amount  of  the  captor's  damages  to  be  afterwards 
determined  by  the  justice,  taking  that  question  away  from 
the  jury.     It  is,  therefore,  claimed  that  the  act  interferes 
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with  the  right  of  trial  by  jury.  I  think,  that  is  the  true 
construction  of  the  act,  but  it  is  not  for  that  reason,  uncon- 
stitutional. Due  process  of  law  does  not  necessarily  import 
a  trial  by  jury.  i^Winehammer  agt.  The  People,  13  N.  F., 
378,  425.)  The  second  section  of  article  one  of  the  state 
constitution,  provides  that  the  trial  by  jury  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate 
forever.  This  act  provides  for  a  special  proceeding  in 
which  the  main  and  vital  issue  is  the  right  of  seizure  and 
sale.  That  is  allowed  to  be  tried  before  a  jury  or  the 
justice  at  the  option  of  the  parties.  The  other  questions 
are  to  be  disposed  of  by  the  justice,  among  wtiich  is  the 
amount  of  the  captors  damages.  Those,  the  justice  is  to 
assess  after  he  receives  the  money,  and  pay  to  the  captor. 
Special  proceedings  of  various  characters,  existed  and  were 
practiced^  long  before  the  adoption  of  the  constitution. 
Proceedings  too,  in  which  the  amount  of  damages  sustained 
in  consequence  of  an  interference  with  lands  was  involved. 
Such  as  proceedings  to  ascertain  the  amount  of  damages 
sustained  by  a  land  owner,  in  having  a 'public  highway, 
plank  road  or  railroad  run  through  his  lands.  How  those 
damages  should  be  assessed,  has  always  been  subject  to 
legislative  control.  As  to  the  damages  to  be  recovered,  the 
proceeding  is  indisputably  remedial  in  its  character,  and 
comes  under  the  same  principles  and  practice,  and  is  sus- 
tained by  the  same  reason  as  a  proceeding  to  distrain 
animals  damage  feasant.  In  those  proceedings,  the  dam- 
ages were  authorized  to  be  assessed  by  the  fence  viewers, 
and  such  assessment  has  always  been  allowed,  and  sustained 
by  our  courts.  There  is  no  difference,  in  principle,  between 
the  two  proceedings  in  this  respect.  The  proceeding  to 
distrain  animals  damage  feasant,  existed  at  common  law, 
and  was  authorized  by  English  statutes,  and  all  of  our  own 
from  the  earliest  period  of  our  state.  The  legislature, 
therefore^  was  fully  justified  in  assuming  that  this  mode  of 
assessing  damages  in  such  remedial  proceedings,  had  existed 
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prior  to  the  adoption  of  the  constitution  of  our  state^  and 
therefore,  was  not  within  the  provisions  of  the  constitution^ 
giving  the  party  an  absolute  right  to  a  trial  by  jury. 
(Matter  of  Empire  City  Bank,  18  K'  F.,  210).  There  is  no 
constitutional  objection  to  the  legislature's  authorizing  the 
main  issue  in  this  special  proceeding  to  be  tried  by  a  jury, 
and  the  damages  to  be  assessed  by  the  justice.  It  is  made 
a  part  of  the  proceeding  of  which  the  original  complaint 
and  summons  gives  the  justice  jurisdiction.  The  act  does 
not  require  any  notice  of  the  assessment  to  be  given  to  the 
owner.  The  assessment  being  a  part  of  the  proceeding  of 
which  the  justice  had  jurisdiction,  the  want  of  notice  does 
not  affect  his  jurisdiction  of  the  matter  or  the  constitution- 
ality of  the  act.  It  might  have  been  more  wise  and  better 
if  notice  had  been  required  when  the  owner  is  known, 
but  with  that  the  courts  have  nothing  to  do.  It  was  for 
legislative  discretion. 

It  has  also  been  urged  before  me  (and  I  am  referred  to  a 
note  of  the  reporter,  to  the  case  of  Fox  agt.  Dunckel,)  that 
by  this  act,  the  animals  are  allowed  to  be  seized  without 
process,  and  before  the  commencement  of  the  proceeding, 
and  therefore,  the  property  is  taken  without  due  process  of 
law.  By  reference  to  all  the  authorities  it  will  be  readily 
seen,  that  without  due  process  of  law  as  used  in  the  con- 
stitution, does  not  mean  the  want  of  process  by  which  the 
property  is  taken,  but  the  want  of  ^  judicial  proceeding  \t\ 
which  it  is  taken,  this  act  provides  for  a  judicial  proceeding, 
and  the  captor  seizes  and  retains  the  property  as  a  part  of 
the  proceeding.*     He  is  allowed  to  do  so,  because  of  the 

*ThU  is  tbe  precise  point  at  which  we  consider  the  act  nnoonstitational.  For, 
with  the  greatest  deference,  we  consider  the  **  proceeding"  under  which  the  seizare 
id  made,  a  UgisUUive  proceeding,  and  not  a  jodicial  proceeding,  nor  a  part  of  a 
judicial  proceeding.  It  does  not  become  a  judicial  proceeding  so  as  to  authorize  a 
eeizure,  until  the  court  gets  jurisdiction  of  the  parties  or^of  the  subject  matter,  which 
under  this  act,  cannot  be  accomplished  until  complaint  is  made  before  the  justice. 
Nor  do  we  see  any  more  propriety  or  authority  for  calling  the  act  a  judicial  pro* 
oeediug  than  *'  due  process  of  law ;"  for  it  amounts  to  due  process  of  law,  if  the  pro- 
ceeding can  be  called  a  judicial  one,  which  authorises  the  seizure  of  the  property. 
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pecaliar  nature  of  the  trespass^  the  immediate  necessity  of 
action  and  of  some  disposition  of  the  animals  trespassing, 
and  to  secure  to  him  the  result  ot  the  proceedings.  He  is 
required  to  make  immediate  complaint  so  that  the  proceed- 
ing may  at  once  progress,  and  the  property  be  not  un- 
necessarily detained.  This  means  that  be  shall  proceed  as 
«oon  as  he  reasonably  can  under  ail  the  circumstances. 
This  mode  of  seizure  is  similar  in  principle  to  allowing  an 
attachment  to  issue  at  the  commencement  of  an  action,  and 
the  defendant's  property  thereby  to  be  seized  and  retained 
until  sold  on  an  execution  on  the  judgment  obtained  in  the 
action.  The  mode  of  seizure,  the  circumstances  rendering 
it  necessary,  by  whom,  and  bow  it  is  to  be  made,  and  on 
what  process  if  any,  when  in  an  action  or  judicial  pro- 
ceeding, are  all  subjects  of  legislative  regulation.  No  pro- 
vision of  the  constitution  is  therefore,  violated  in  allowing 
the  property  to  be  seized  as  by  this  act. 

It  has  also  been  urged  before  me  that  this  act  takes 
away  from  the  owner  of  the  property  seized  the  right  of 
replevin.  There  is  nothing  in  the  act  itself  that  takes  away 
the  right  of  replevin.  The  right  of  replevin  when  property 
is  seized  by  virtue  of  this  act,  is  not  taken  away  by 
section  207  of  the  Code,  which  was  in  force  at  the  time 
that  this  act  was  passed.  That  being  so,  the  property  thus 
seized,  may  be  replevied  by  the  owner,  but  if  on  the  trial 
of  the  action  of  replevin,  it  should  be  established  that  the 
seizure  was  lawful,  the  owner  would  be  obliged  to  return 

Sappose  a  person  shoold  go  anlawfallj  upon  his  neighbors  wood  lot,  and  commenoe 
a  willfiil  trespass,  by  catting  down  and  destroying  wood  and  timber,  and  the 
neighbor,  by  virtae  of  an  act  of  the  legislatnre  similar  to  the  one  under  considera- 
tion in  reference  to  the  seisare  of  animals,  shoal  d  arrest  the  trespasser  and  take 
him  off  to  jail  and  there  detain  him  until  complaint  coold  be  made,  under  the  act, 
before  a  justice  of  the  peace,  and  a  trial  had  and  damages  recovered,  &o.  Would 
any  sane  man  assert  that  the  defendant  was  not  unconstitutionally  deprived  of  his 
liberty  without  due  process  of  law,  or  that  the  act  of  thus  taking  him  to  jail  was 
authorised  by  a  jadieial  proceeding  by  an  act  of  the  legislators.  The  principle 
under  the  case  supposed  we  conceive  to  be  the  sam^e  as  that  under  the  case  stated — 
One  having  reference  to  the  person  and  deprivation  of  liberty,  and  the  other  to 
depri  vation  of  property.    [Rbp.J 
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the  property  and  subject  it  to  the  proceeding,  or  pay  the 
sums  necessary  to  redeem. 

The  conclusion  to  me  is  irresist  ble^  that  the  law  now 
gives  to  the  owner  of  the  property  seized  by  virtue  of  this 
act,  the  same  right  of  replevin  as  it  did  in  case  of  distress  of 
animals  damage  feasant. 

If  I  am  right  in  these  views^  the  legislature  has  not  trans- 
cended its  powers  in  the  passage  of  the  act  in  question. 

I  am  satisfied,  that  the  constitutionality  of  the  act  can  be 
sustained  upon  another  principle,  to  wit.  It  is  entirely 
remedial  in  its  character.  If  so,  Judge  Porter,  in  his 
opinion,  in  the  case  of  RockweU  agt.  Nearingj  virtually  con- 
cedes it  would  be  valid.  In  the  original  act,  some  of  the 
allowances  were  penal  in  their  character.  A  recovery  for 
the  damages  was  not  provided  for,  therefore,  the  pro- 
ceeding was  not  penal  in  its  character.  In  the  amended 
act,  a  recovery  of  the  damages  of  the  captor  is  provided 
for,  and  it  is  the  object  of  the  proceeding,  and  would  be 
a  bar  to  any  other  recovery  therefor.  The  other  allow* 
ances  are  for  costs  of  officers  and  for  the  trouble  and 
expense  of  the  captor  incidental  to  the  judicial  proceeding. 
So  that  what  under  the  former  act  were  penal,  by  the  amend- 
ment, are  made  incidental  to  the  main  object  of  th^  pro- 
ceeding which  is  remedial,  to  wit,  the  recovery  of  the 
damages. 

I,  therefore,  hold  the  amended  act  to  be  constitutional 
and  valid.  The  judge  in  the  hurry  of  the  circuit,  directed 
a  verdict  for  the  plaintiff  in  this  action  of  replevin. 

The  second  point  is,  assuming  the  evidence  on  the  part 
of  the  defendant  to  be  true,  and  the  act  to  be  valid,  was  the 
defendant  protected  in  holding  the  property  at  the  time  of 
the  demand  ? 

Section  two  of  the  amended  act  provides,  that  it  shall  be 
lawful  for  any  person  to  seize  and  take  into  his  custody, 
and  retain  until  disposed  of  as  required  by  law,  any  animal, 
&Q.    It  is  required  that  the  captor  proceed  with  reasonable 
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diligence,  and  make  his  complaint  before  the  justice^  and 
not  unnecessarily  retain  the  property  before  the  complaint 
is  made.  There  is  nothing  in  the  case  showing  want  of 
diligence,  neglect  or  abuse  of  the  property  by  the  defend- 
ant, that  would  render  him  a  trespasser  in  holding  the 
property,  if  the  act  under  which  he  made  the  seizure,  and 
was  holding  it,  is  valid. 

The  verdict  must,  therefore,  be  set  aside,  and  a  new  trial 
granted,  costs  to  abide  the  event* 
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SUPREME  COURT. 

Chablana  Hasbbouge,  by  her  guardian,  Cornelius  Has» 
brouck;  respondent,  agt.  Charles  Bouton,  appellant. 


Where  a  daughter  received,  as  a  gift  from  her  mother,  an  ewe  lamb,  and  an  agree- 
ment was  made  at  the  same  time  by  the  mother  with  her  father — the  daaghter's 
grandfather — ^to  keep  the  sheep  for  the  granddaughter,  npon  the  terms  of  giving 
(he  latter  all  the  increase,  and  the  grandfather  to  have  the  wool  for  the  keeping ; 
and  the  increase  for  some  six  years  amounted  to  seventeen  sheep : 

JSeldj  on  a  constable's  sale  of  these  seventeen  sheep,  upon  an  execution  against  the 
grandfather,  as  the  property  of  the  latter,  that  he  had  no  title  to  these  sheep ;  he 
was  a  mere  bailee  thereof;  nor  bad  he  any  title  to  the  wool,  until  he  had  per^ 
formed  his  entire  contract  of  keeping  the  sheep  till  shearing  time ;  and  for  the 
entire  performance  of  this  contract  on  his  part,  he  was  entitled  to  the  considera- 
tion promised,  to  wit :  the  wool ;  and  part  performance,  on  his  part,  only,  gave 
no  title;  and  the  constable,  by  his  levy,  took  no  other  or  better  title  than  the 
bailee  had.    The  title  to  the  sheep  was  in  the  granddaughter— the  plaintiff. 


Third  Judicial  Bepaaimmt. 

General  Term,  Cortland,  June^  1871. 

Btfore  Miller  and  Potter,  JJ. 

This  action  was  brought  in  a  justice's  court  originally^ 
and  tried  there^  when  the  plaintiff  recovered  a  judgment, 
from  which  an  appeal  was  brought  to  the  county  court  of 
Cortland  county,  and  by  reason  of  the  relationship  of  the 
county  judge,  was  certified  into  the  supreme  court,  and 
tried  at  a  circuit  court,  at  which  the  plaintiff  again  recov- 
ered a  judgment  for  $65  damages.  Upon  a  case  and  ex- 
ceptions, a  motion  was  made  for  a  new  trial  at  special 
term.  The  motion  was  denied,  and  upon  the  order  of  the 
special  term,  judgment  was  entered,  and  from  that  judg- 
ment an  appeal  is  brought  to  this  court. 

The  action  was  brought  by  the  plaintiff,  an  infant,  by 
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her  guardian*  to  recover  for  the  value  of  seventeen  sheep^ 
which  were  taken  by  the  defendant,  who  was  a  constable^ 
by  virtue  of  an  execution  issued  upon  a  judgment  in  a  jus- 
tice's court  against  one  George  Hasbrouck.  The  judgment 
and  execution  were  valid  and  fair  on  the  face,  and  no  ques- 
tion is  made  as  to  their  validity. 

The  defendant  regularly  advertised  and  sold  the  property, 
and  as  to  his  action  no  question  arises.  The  only  real 
question  on  the  trial,  was  a  question  of  title. 

Lewis  Bouton,  for  plaintiff. 
McDowell  &  Edwards,  for  defendant. 

By  the  courts  Potter,  J. — The  plaintiff  claimed  title  to 
the  property  in  question,  first,  as  a  gift  from  her  mother  of 
an  ewe  lamb,  and  an  agreement  then  made  by  the  mother 
with  George  Hasbrouck  (the  defendant  in  the  execution 
under  which  the  sheep  were  taken)  to  keep  the  sheep  for 
the  plaintiff,  upon  the  terms  of  giving  the  plaintiff  all  the 
increase  ^nd  Hasbrouck  to  have  the  wool  for  the  keeping. 
The  claim  by  the  plaintiff  is  that  this  sheep  and  its  increase^ 
for  some  six  years,  amounted  to  some  seventeen  sheep. 
The  claim  of  the  defendant  was,  that  these  sheep  and  the 
wool  upon  them  belonged  to  George  Hasbrouck,  and  that 
if  the  sheep  belonged  to  the  plainti£^  the  defendant  still  had 
a  right  to  levy  upon  them  and  sell  Hasbrouck's  interest  in 
the  wool.  The  question  of  the  ownership  of  the  sheep  was 
a  question  of  fact,  fairly  tried,  and  found  in  favor  of  the 
plaintiff,  and  I  am  not  able  to  see  any  question  that  we  can 
review  upon  that  point.  It  was  the  main  and  material  issue 
upon  the  trial,  and  no  error  prejudicial  to  the  defendant 
seems  to  have  been  committed  on  the  trial  upon  this  point. 

The  defendant  urges  the   argument  that  the  sheep  in 

question,  upon  the  plaintiff's  theory,  belonged,  with  special 

defined  interests,  to  the    plaintiff  and   George  Hasbrouck 

together;  the  plaintiff  having  title  to  the  carcass,  and  Has- 

Vol..  XLL  14t 
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brouck  the  title  to  the  wool^  as  a  consideration  for  the  care 
and  keeping;  that  the  plaintiff  had  no  right  to  the  wool^ 
because  she  owned  the  carcass,  and  that  the  measure  of 
damages  was  wrong,  because  she  recovered  for  both  carcass 
and  wool ;  and  the  questions  of  law  were  disposed  of  by  the 
judge  at  the  trial,  as  follows:  *^ Although  the  defendant  (in 
the  execution)  was  entitled  to  the  wool  raised  from  the 
sheep,  yet,  nevertheless,  the  title  to  the  sheep  was  in  the 
girl,  if  they  are  the  increase  of  the  lamb,  as  against  this 
defendant,  who  would  not  have  a  right  to  levy  upon  the 
wool  upon  the  backs  of  the  sheep  for  a  debt  against  the 
grandfather.  He  has,  no  right  to  set  up  that  claim  for 
the  wool,  and  the  plaintiff  has  the  right  to  set  up  the  claim 
for  the  full  value  of  the  sheep.'' 

Defendant's  counsel  duly  excepted  to  that  portion  of  the 
charge  in  which  the  court  charged  the  jury  that,  *^  although 
the  defendant  (in  the  execution,)  was  entitled  to  the  wool 
raised  from  the  sheep,  yet,  nevertheless,  the  title  of  the 
sheep  was  in  the  girl,  if  they  are  the  increase  of  that  lamb, 
as  against  this  defendant,  who  would  not  have  the  right  to 
levy  upon  the  wool  upon  the  backs  of  the  sheep,  for  a  debt 
against  the  grandfather.  He  has  no  right  to  set  up  that 
claim  for  the  wool,  and  the  plaintiff  has  the  right  to  set  up 
the  claim  for  the  full  value  of  the  sheep,"  and  to  very  part 
of  such  portion  of  the  charge. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury,  that  George  Hasbrouck  had  an  interest  in  the  sheep 
claimed,  for  at  least  to  the  extent  of  the  wool  growing 
thereon,  at  the  time  of  the  levy  and  sale. 

The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

The  defendant's  counsel  also  requested  the  court  to 
charge  the  jury,  that  if  Cteorge  Hasbrouck  had  an  interest 
in  the  sheep  to  the  extent  of  the  wool  growing  thereon  at 
the  time  of  the  levy  and  sale,  the  defendant  had  a  right  to 
levy  upon  and  sell  such  interest. 
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The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

The  defendant's  counsel  also  requested  the  court  to 
charge  the  jury,  that  if  the  plaintiff  is  entitled  to  recover  for 
any  of  the  sheep  claimed  for,  her  recovery  must  be  limited 
to  the  value  of  the  sheep,  less  that  part  of  the  value  which 
the  wool  constituted. 

The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

This  presents  all  the  questions  of  law,  that  arise  in  the 
case. 

I  think,  the  learned  judge  correctly  laid  down  the  law  in 
this  case.  George  Hasbrouck  had  no  title  to  these  sheep  ; 
he  was  a  mere  bailee  of  the  sheep  ;  nor  had  he  any  title  to 
the  wool,  until  he  had  performed  his  entire  contract  of 
keeping  the  sheep,  till  shearing  time ;  and  for  the  entire 
performance  of  this  contract  on  his  part,  he  was  entitled  to 
the  consideration  promised,  to  wit,  the  wool ;  and  part  per- 
formance on  his  part  only,  gives  no  title ;  and  the  defend- 
ant by  his  levy,  took  no  other  or  better  title  than  Hasbrouck, 
the  bailee,  had.  The  case  of  Pierce  agt.  Schancky  (3  HiMy 
28,)  illustrates  the  .rule.  The  plaintiff  delivered  logs  to  a 
saw-mill,  to  be  sawed  under  a  contract  with  the  miller,  that 
he  should  saw  them  into  boards,  within  a  specified  time, 
and  that  each  party  should  then  have  one  half  the  boards. 
This  was  held  to  be  a  bailment  merely,  the  title  remained 
in  the  plaintiff  until  the  logs  were  manufactured  into  boards, 
according  to  the  contract,  that  the  contract  was  entire;  the 
sawyer  obtained  no  title  by  sawing  a  part  of  them  ;  and  also 
held,  that  the  bailor  could  bring  trover  for  any  part  of  the 
boards  that  was  converted  before  a  full  performance  of  the 
contract,  (See  Cunningham  agt.  Janes,  20  N.  F.,  486 ;  22 
N.  r.,  162 ;  Janes  an  Bailment,  100,  101).  George  Has- 
brouck had  no  interest  even  in  the  wool,  in  February,  that 
could  be  levied  upon,  and  none  before  shearing  time;  which 
was  conceded  to  be  in  June.     Before  that  time,  his  interest 
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was  a  mere  contingent  one  dependent  upon  the  full  per- 
formance of  his  contract.  The  wool  was  the  compensation 
he  was  to  receive  for  keeping  and  supporting^  these  sheep. 
There  is  not  known  in  practice,  and  cannot  be  in  law,  such 
a  union  of  interest  or  title,  or  partnership  in  animals  as  that 
one  party  shall  own  the  carcass,  the  other  the  wool,  the 
hair,  or  the  feathers.  Though  we  are  not  called  upon  to 
decide  what  interests  parties  might  create  by  special  con- 
tract, expressing  such  a  union.  This  was  no  such  contract. 
But  the  defense  proceeded  upon  no  such  theory  in  their 
answer,  nor  on  the  trial ;  they  levied  upon  and  sold  the 
whole  property,  they  sold  the  plaintiff's  property  as  the 
property  of  George  Hasbrouck ;  not  as  liable,  but  as  abso- 
lute owner  of  the  sheep,  not  the  wool  only,  but  the  carcass 
carrying  the  wool  with  it.  He  took  and  assumed  the  right 
to  sell,  and  did  sell  the  plaintiff's  interest  in  the  sheep,  and 
this  title  being  found  by  the  jury  to  be  in  the  plaintiff,  the 
charge  and  refusals  to  charge  by  the  learned  judge,  were 
right;  the  judgment  should  be  affirmed. 
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U.  S.  DISTRICT  COURT. 
In  re  B.  Hklles. 

A  register  has  the  right  to  allow  amendments  to  the  sohedales  on  the  es  parU  ap- 
plieation  of  the  bankmpt,  at  anj  time  while  the  canse  is  pending  before  him,  bnt 
it  is  the  better  practice,  if  there  shall  have  been  an  appearance  on  Uie  part  of  the 
ereditors,  to  issae  an  order  to  show  canse,  d&c,  and  to  require  dne  notice  of  snch 
application  to  be  given. 

That  it  is  the  duty  of  the  bankrupt  to  amend  his  schedules  so  as  to  make  them  con- 
form to  the  facts,  and  that  the  filing  of  specifications  does  not  deprive  him  of  that 
right  or  release  him  from  that  duty. 

That  the  register  should  allow  all  necessary  and  proper  amendments  whenever  a 
proper  canse  therefor  is  shown. 

SatUhem  District  of  New  Torh^  JunCj  i871. 

FrrcH)  Register. — ^Upon  affidavits  and  upon  all  the  plead- 
ings and  proceedings  in  this  cause^  the  bankrupt  moves  to 
amend  schedule  A  attached  to  his  petition  for  adjudication 
in  bankruptcy^  by  striking  out  certain  debts  which  were 
inserted  in  a  previous  amendment  through  a  mistake  of  the 
law,  the  debts  having  been  contracted  by  the  bankrupt  since 
the  filing  of  his  petition. 

Since  the  adoption  of  the  Code  of  Procedure  by  the  legis- 
lature of  this  state,  amendments  to  any  pleadings  or  pro- 
ceedings are  allowed  virtually  as  a  matter  of  course,  and  are 
within  the  discretion  of  the  court,  and  being  allowed  when- 
ever proper  cause  is  shown.  {Sections  172^  173  and  174, 
of  Code). 

The  practice  of  the  state  courts  under  section  one  hundred 
and  seventy-three  of  the  Code,  which  section  of  the  Code  is 
as  follows:  '^  The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
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striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party  or  a  mistake  in  other  respect ; 
or  by  inserting  other  allegations  material  to  the  case;  or 
when  the  amendment  does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved/'  has  been  settled  by  the  following  decisions  : 
Amendment  before  trial,  matter  of  course,  Troy  &  Boston 
R.  R.  Co.  agt.  TibbettSj  (11  Hotv.y  170;)  Dagurre  Agt  Orser^ 
3  Abb.,  86).  Reasonable  excuse  for  defect  sufficient,  {Hunt- 
ington agt.  Slade,  22  Barb.,  164;)  see  further,  Merchant 
age.  N.  T.  Life  Ins.  Co.,  (2  Sand.,  669 ;)  (  2  Code,  Rep.,  66, 
87;)  Chapman  agt.  Webb,  (1  Code  Rep.N.  8.^388).  Summons 
may  be  amended  after  judgment,  Sluyter  agt.  Smithy  (2 
Bosw.,  673  ;)  see  also  (13  How.,  287).  Affidavits  may  be 
amended.  (13  How.,  350.)  A  warrant  of  attachment  may 
be  amended,  Kissam  agt.  Marshall^  (10  Abb.  424).  Where 
amendment  is  in  furtherance  of  justice,  but  little  restriction 
upon  power  of  amendment,  {Van  Ness  agt.  Bush,  (14  Abb., 
36 ;)  Beardsley  agt.  Stover.  (7  How.,  294 ;)  (3  Abb.,  86.) 
Court  will  allow  amendment  of  complaint  necessary  to  con- 
form it  to  the  facts  proved.  {Hunter  agt.  Hudson  River 
Iron  Co.,  2  Barb.,  493).  By  section  one  hundred  and 
seventy-four  of  the  Code  of  Procedure,  whenever  any  pro- 
ceeding taken  by  a  party  fails  to  conform  in  any  respect 
to  the  provisions  of  this  Code,  the  court  may,  on  motion, 
permit  an  amendment  so  as  to  make  it  conformable  thereto. 

The  motion  to  amend  is  properly  made.  {General  order 
V. ;  In  re  Morford,  B.  U.,  Supl.,  46  ;  In  re  Berry,  1  N.  B. 
R.,  2 ;  In  re  Little,  1  N.  B.  R,  74 ;  In  re  Watts,  2  N.  B. 
R.,  145.)  The  bankrupt  is  required  by  the  bankrupt  act  of 
March  2, 1867,  to  make  his  petition  and  schedule  conform  to 
the  provisions  of  the  law.  (In  re  Ome,  B.  R.^  Sup.,  48). 
And  the  court  has  authority  to  allow  amendments  to  be 
made  at  any  time  prior  to  the  discharge  of  the  bankrupt. 

General  order  V. 

**  He  shall  be  at  liberty  from  time  to  time,  upon  oath^  to 
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amend  and  correct  his  schedules  of  creditors  and  property^  so 
that  the  same  shall  conform  to  these  facts.''  {United  States 
Bankrupt  Acty  Section  26 ;  In  re  JoneSy  2  N.  B.  i2.,  20  ;  In 
re  Orne,  B.  B.  Sup.f  48).  In  the  last  cited  case,  Blatch- 
FORD,  J.  says  :  '^  An  error,  whenever  discovered,  must  be 
corrected,  no  matter  what  proceedings  have  theretofore  taken 
place.''  The  register  may  order  schedule  to  be  amended  at 
any  stage  of  the  prooeedings."  (In  re  Perry,  1  N.  B.  R,j 
2).  Additional  amendments  were  allowed  after  the  assignee 
had  made  and  filed  his  report.  I  entertain  no  doubt  of  the 
light  of  the  bankrupt  to  amend  under  section  twenty-six, 
nor  of  the  application  being  properly  made  to  the  register. 
A  bankrupt  may  amend  schedules  even  after  the  hearing 
of  specifications  against  the  discharge,  (In  re  Preston,  2  N. 
JS,  22.,  27).  In  this  cause  leave  to  amend  was  granted  by 
the  register  under  section  twenty-six  of  the  act,  and  general 
orders  five,  seven  and  thirty-three.  Schedule  A  was  amended 
by  the  addition  of  about  twenty-five  creditors,  among  these 
were  included  the  names  of  eight  persons,  the  indebtedness 
to  whom  was  subsequent  to  filing  of  the  petition.  As  the 
discharge,  if  granted,  could  not  release  the  petitioner  from 
debts  contracted  after  the  filing  of  his  petition,  those  creditors 
whose  names  were  improperly  inserted  could  suffer  no  loss  or 
damage  by  the  mistake.  They  had  not  proved  or  attempted 
to  prove  their  debts,  and  the  proceedings  have  not  been 
efi*ected  in  any  way  by  their  -names  bemg  inserted  in  the 
amended  schedules.  The  bankrupt,  on  becoming  aware  of 
the  error,  seeks  to  correct  it  by  striking  out  those  names 
from  his  amended  schedule,  and  asks  leave  to  amend  by 
filing  an  amended  schedule  omitting  the  names  of  those 
eight  creditors  whose  names  were  by  mistake  placed  in  the 
amended  schedule.  The  mistake  of  placing  the  names  of 
creditors  whose  claims  did  not  exist  previous  to  the  filing 
of  the  petition,  on  the  amended  schedule,  not  having  preju- 
diced a  right  of  any  previously  existing  creditor,  and  being, 
in  efiect,  the  asking  of  a  relief  which  the  court  has  no  power 
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to  grant^  is  merely  surplusage  and  the  last  proposed  amend* 
ment,  which  is  for  the  purpose  of  removing  manifest  im- 
perfectionsy  is  an  act  of  good  faith,  and  the  court  should 
not  merely  permit  the  amendment^  but  require  it  to  be 
made. 

The  bankrupt,  on  making  his  motion  for  leave  to  amend, 
states,  ^'  under  oath,  the  substance  of  the  matter  proposed 
to  be  included  in  the  amendments*"  &c.,  as  required  by 
general  order  No.  thirty-three.  It  is  not  reasonable  to  sup- 
pose this  rule  was  intended  to  restrict  amendments  to  cases 
of  omission.  Section  twenty-six  of  the  act,  and  general 
order  five  and  seven,  are  not  susceptible  of  any  such  con- 
struction. 

The  register  has  power  to  allow  amendments,  and  no 
creditor  has  a  right  to  oppose  such  application.  {In  re 
WaUs,  2  N.  B.  JR.,  145). 

In  re  Batcliffe  (1  N.  B.  22.,  98,)  an  amendment  was 
allowed  on  condition  that  there  should  be  a  new  warrant 
issued,  &c.,  which  was  necessary  under  the  circumstances 
of  that  case.  So  also  In  re  Perry y  (1  N.  B.  i2.,  2,)  additional 
proceedings  were  considered  necessary.  In  re  Morfardj 
Blatchford,  J.,  I  consider  as  settling  the  practice  as  ap- 
plicable to  this  case,  (B.  B.  Sup.y  46).  The  register,  hold- 
ing chambers  of  the  district  court,  either  upon  his  own 
motion  or  upon  application  of  the  bankrupt  or  a  creditor^ 
or  any  other  person  having  a  standing  in  court,  can  make 
an  order  allowing  such  amendments  as  may  be  proper.  The 
proceeding  is  ex  parte^  and  is  entirely  within  the  discretion 
of  the  register  to  grant  or  refuse  it;  if  applied  for  by  the 
petitioner,  no  notice  thereof  is  required  to  be  given  to  any 
one,  neither  has  a  creditor  a  right  to  oppose  it.  Should  the 
register  refuse  to  allow  the  amendments,  the  petitioner  has 
a  right  to  appeal  to  the  special  term.  Whenever  any 
bankrupt  or  creditor  shall  make  a  motion  before  the 
register,  at  chambers,  to  amend  the  schedules  or  to  compel 
the  petitioner  to  amend  his  schedules,  I   hold  the  better 
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practice  to  be,  tb  issue  an  order  requiring  the  party  to  show 
cause  why  the  amendments  as  asked  for  should  not  be 
allowed,  specifying  particularly  the  points  in  which  the 
schedules  are  defective.  The  bankrupt  or  creditors  will 
then  have  a  right  to  oppose  the  application,  and  appeal 
from  the  order  at  chambers  to  the  special  term  if  dissatisfied 
with  the  decision  of  the  register.  The  authorities  on  these 
points  are,  In  re  Hill^  {B.  R.  Sup.,  4;)  In  re  Ome,  {B.  B, 
Sup,^  18  ;  In  re  Jones^  (2  N.  B.  Ji.^  20  j)  In  re  Levtfy  B.  B. 
Sup. J  30  j)  In  re  Patter son^  {B.  B.  Sup.,  22  j)  In  re  Mor- 
ford,  (B.  B.  Sup.j  46 ;)  In  re  Watts,  (2  N.  B.  B.,  145.) 

The  foregoing  decisions  are  the  same  in  spirit,  as  to  the 
allowance  of  amendments  as  are  the  decisions  of  the  courts 
of  this  state,  the  same  liberal  spirit  prevailing  in  each ; 
allowing  amendments  as  a  matter  of  course  in  the  discretion 
of  the  court;  appeals  being  allowed  in  all  proper  cases. 

In  this  state  the  courts  have,  for  a  long  series  of  years, 
allowed  the  most  liberal  amendments  in  all  pleadings  and 
proceedings,  allowing  all  necessary  amendments  in  pleadings, 
before,  on,  and  after  the  trial  of  causes;  no  one  has  opposed, 
and  the  bar  of  the  state  generally  approve  of  the  practice. 
The  act  of  congress  requiring  the  national  courts  to  follow 
the  practice  of  the  state  courts  in  certain  particulars,  in  the 
districts  in  which  the  United  States  courts  are  being  held, 
enables  the  two  courts  to  assimilate  their  practice,  and  ena- 
bles the  United  States  courts  to  avoid  much  of  the  English 
common  law  practice  descended  to  us  from  the  Roman  law. 
In  bankruptcy  proceedings,  it  is  in  furtherance  of  the  ends 
of  justice,  and  as  contemplated  by  the  bankrupt  act,  that 
the  register,  holding  the  chambers  of  the  district  court, 
and  acting  as  a  United  States  district  judge,  clothed  with 
his  powers  in  regard  to  the  case  before  him,  should  make  all 
necessary  orders  in  the  case.  As  the  registers  selected  by 
Chief  Justice  Chase,  and  approved  by  the  district  courts, 
are,  with  few  and  unimportant  exceptions,  men  of  the  high- 
est order  of  legal  talent,  learned  in  the  law,  having  a  full 
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practice  in  the  state  courts,  standing  high  inTtheir  respective 
communities — many  of  them  having  had  legislative  and  con- 
gressional, as  well  as  judicial^  experience — to  such  men  all 
the  workings  of  the  bankrupt  law  can  safely  be  trusted ; 
they  are^  as  it  were,  a  class  of  judicial  pupils  composing  a 
school  for  judgeS;  constantly  increasing  their  fund  of  judicial 
knowledge,  acquiring  that  practice  and  experience  most 
fitting,  and  qualifying  them  for  judges  of  our  state  courts^ 
and  promotions  to  district  or  circuit  judges  of  United  States 
courts. 

The  opposing  creditors,  by  their  counsel,  submit  the  fol- 
lowing objections  to  the  granting  of  the  bankrupt's  motion: 

Firsty  '^  There  is  no  justification  in  law  for  the  exercise 
of  such  power  or  discretion  by  the  register  at  this  stage  of 
the  proceedings." 

Second.  '*  The  functions  of  the  register  have  been  per- 
formed with  the  exception  of  filing  the  specifications." 
(General  Orders  6,  7,  12,  24  and  29.) 

Third.  ^'  The  case  was  de  jure  remanded  to  the  court 
after  the  filing  of  the  specifications.^' 

Fourth.  *'  The  register  has  no  jurisdiction  in  the  premises. 
He  is  limited  to  .granting  amendments  for  omissions  in  the 
schedules,  and  leave  to  amend  in  uncontested  cases.'' 
(General  Order Sj  6,  7  ar^  33.) 

Fifth.  ''  It  is  for  the  court,  and  the  court  alone,  to  decide 
upon  motion  for  leave  to  amend  in  contested  cases;  the 
filitig  of  specifications  is  decisive  of  the  question  whether  a 
case  is  contested  or  not.  The  motion  should  have  been 
addressed  to  the  court." 

Sixth.  *^  The  register  has  already  certified  that  said  peti- 
tion and  schedule  are  correct  in  form,  as  it  was  his  bounden 
duty  to  do  so,  according  to  rules  4  and  7." 

Seventh.  ^'It  is  claimed  by  the  opposing  creditors  in  the 
specifications,  that  the  matter  sought  to  be  amended  or 
withdrawn  is  evidence  of  both  fraud  and  perjury  under  the 
law." 
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Upon  a  careful  examination  of  the  views  presented  by  the 
counsel  for  the  bankrupt,  and  also  of  the  opposing  creditors 
and  the  authorities  cited,  I  do  not  find  any  which  support 
either  of  the  objections  of  the  opposing  creditor.  The 
objection  taken  that  the  mere  filing  of  the  specifications 
deprives  the  bankrupt  of  his  right  to  the  amendments,  is 
not,  in  my  opinion,  sustained  by  the  bankrupt  law,  or  by 
the  rules  or  practice  of  this  court,  as  the  bankrupt  act,  by 
section  26  of  the  act,  provides,  '^  That  the  bankrupt  shall 
be  at  liberty,  from  time  to  time,  to  amend  and  correct  his 
schedules  of  creditors  and  property  so  that  the  same  shall 
conform  to  the  facts;"  and  for  the  purpose  of  such  amend- 
ments the  register  is  the  court,  and  has  the  power  to  grant 
them,  on  motion,  exparie^  and  that  any  politeness  or  cour- 
tesy shown  to  counsel  for  creditors,  out  of  personal  respect 
by  the  register,  who  was  willing  that  they  should  be  heard 
in  order  that  their  views  might  be  presented  to  the  court, 
does  not  bring  the  cause  within  the  rule  of  that  portion  of 
the  bankrupt  act  defining  contested  cases,  and  that  this 
application  is  exparte^  and  not,  in  any  respect,  a  contested 
case. 

The  mere  filing  of  the  specifications  does  not,  ipsofactOy 
adjourn  the  cause  into  court,  or  oust  the  register  of  his 
jurisdiction  of  the  cause.  The  filing  of  the  specifications  is 
a  mere  incident  to  the  opposition  to  the  bankrupt's  dis- 
charge, by  a  statement  of  the  reasons  why  a  bankrupt 
should  not  be  discharged.  He  (the  register;  proceeds  with 
the  cause  notwithstanding  the  specifications,  until  his  duties 
are  performed.  In  re  Puffer  (2  N.  B.  B.,  17),  Hall,  J., 
decides  that  if  the  creditor  desires  an  examination  of  the 
bankrupt,  with  a  view  of  using  such  examination  in  oppos- 
ing the  discharge,  or  for  any  other  purpose,  he  can  proceed 
under  district  court  rule  26  (northern  district  of  New  York), 
such  proceedings  retain  the  cause  before  the  register  until 
the  testimony  shall  have  been  taken ;  any  creditor  having  a 
standing  in  court  has  a  right  to  have  such  examination  of 
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the  bankrupt,  or  any  other  persons  as  witnesses.  (In  re 
AdamSj  36  How,j  51.) 

Creditors  who  have  proven,  or  attempted  to  prove,  their 
claims,  although  not  as  yet  allowed  by  the  register,  are 
entitled  to  have  an  order  for  such  an  examination.  (B.  22. 
Sup.  43;  36  How.j  51;  Bump  on  Bankruptcy ^  64;  Bank- 
rupt  Acty  §  19 ;  General  Orders  3.) 

let.  Upon  all  the  proceedings  in  this  cause,  including  the 
specifications,  I  decide  as  a  matter  of  law,  that  this  applica- 
tion of  the  bankrupt,  in  form  of  a  motion  to  amend  his 
schedules,  is  one  that  he  has  a  right  to  make  ex  parte^  and 
that  neither  the  assignee  nor  opposing  creditors  have  a  right 
to  be  heard  upon  the  motion  or  to  oppose  the  same,  but  that 
it  is  better  practice,  in  order  to  bring  the  question  fully 
before  the  district  court,  to  allow  them  to  do  so,  and  to 
require  due  notice  of  such  application  to  be  given. 

2d.  That  the  bankrupt  has  a  right  to  amend  his  schedules 
by  striking  out  the  names  of  the  eijgbt  persons  who  have  be- 
come creditors  of  the  bankrupt  since  the  filing  of  the  petition 
and  schedules. 

Zd.  That  in  this  case  it  was  the  duty  of  the  bankrupt  to 
amend  his  schedules,  so  as  to  make  them  conform  to  the 
facts,  and  that  he  could  make  such  application  at  any  stage 
of  the  proceedings  before  the  register  had  returned  the  cause 
to  the  court,  and  that  the  filing  of  the  specifications  did  not 
prejudice  him  in,  or  deprive  him  of  his  right. 

Uh.  That  the  register  has  the  right  to  grant  an  order 
allowing  such  amendments  whenever  a  proper  cause  there- 
for is  shown.  This  being  a  proper  cause,  and  the  causes 
shown  are  in  my  opinion  sufficient,  the  motion  of  the  bank- 
rupt is  granted. 

Benjamin  Todd,  for  bankrupt 
Henrt  Morris,  for  opposing  creditors. 

Blatchford,  J. — ^I  concur  in  the  views  of  the  register 
stated  in  his  conclusions. 
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SUPREME  COURT. 
Zbnos  Denton,  respdt.,  agt.  Jame  A.  Denton,  appellt. 

Section  135  of  the  Code  forbids  the  coart  to  allow  a  defendant,  in  an  action  of 
divorce  commenced  by  service  hy  pu^UcatioHy  to  come  in  and  defend. 

Where  a  judgment  of  divorce  has  beed  regularly  and  fairly  obtained,  it  onght  to  be 
considered  as  final  and  conclusive,  unless  reversed  on  appeal. 

But  where  such  a  {udgment  has  been  obtained  by  frandy  and  especially  where  both 
parties  to  be  affected  by  a  vacatur  of  the  judgment,  have  been  parties  to  the 
fraud,  the  judgment  should  be  set  aside  and  the  injured  party  permitted  to  defend 
herself  against  the  charge  of  adultery,  on  which  the  judgment  of  divorce  was 
obtained. 

Where,  as  in  this  case,  both  the  plaintiff  and  the  woman  he  has  married  have  eon- 
spired  to  impose  upon  the  court,  and  have  thereby  obtained  a  judgment  which 
would  never  have  been  ordered  had  the  whole  truth  been  disclosed,  they  cannot 
be  permitted  to  enjoy  the  fruit  of  their  unfair  practices. 

Every  court  of  record,  unless  restrained  by  positive  enactment,  has  the  power  to 
vacate  its  judgments  when  it  is  established  that  they  were  obtained  by  fraud. 

If  the  provision  of  the  Code  sanctions  such  proceedings  to  obtain  a  judgment  of 
divorce  as  was  resorted  to  in  this  case,  and  binds  the  hands  of  the  courts  so  that 
DO  relief  can  be  afforded,  the  sooner  such  legislation  is  repealed  the  better  for  the 
peace  and  good  order  of  society. 

Fourth  Judicial  Bqpartmentj  General  Term^  March^  1871. 

MuLLiNy  P.  J.J  JoHNSoy  and  Talcott,  JJ. 

Appeal  by  defendant  from  judgment  of  special  term. 

The  defendant  made  a  motion  at  the  special  term,  to  set 
aside  the  judgment  of  divorce  obtained  against  her  in  this 
action.  The  service  of  the  summons  and  complaint  were 
by  publication ;  at  the  time  of  the  service,  she  was  a  resi- 
dent of  the  state  of  Wisconsin.  The  relief  was  sought  on 
the  ground  that  the  judgment  was  obtained  by  fraud,  prac- 
tised by  the  plaintiff  upon  her^  as  well  as  upon  the  court. 
The  motion  was  denied^  and  from  that  order  she  appeals. 

G.  W.  Daggett,  for  appellant. 
Notes  &  Hedges,  for  respondent 
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By  the  court^  Mullin,  P.  J. — The  facts  appearing  in  the 
motion  papers  are  as  follows,  viz.: 

In  or  about  the  year  1851,  the  parties  were  married  in 
Livingston  county  in  this  state.  They  continued  to  reside 
there  as  husband  add  wife  until  the  spring  of  1865,  when 
the  plaintiff  advised  the  defendant  to  take  with  her  one  of 
the  children,  and  go  and  visit  her  relatives  in  Wisconsin ; 
promising  that  in  the  fall  he  would  take  the  other  children 
with  him  and  join  her  there,  where  he  intended  perman- 
ently to  reside. 

Plaintiff  carried  defendant  and  her  child  to  a  neighboring 
railroad  station,  purchased  tickets  for  them  to  Milwaukie, 
gave  her  $15  to  pay  the  expenses  of  their  journey,  and  put 
them  on  the  cars,  and  they  went,  according  to  the  under- 
standing with  the  plaintiff,  to  defendant's  relations  in  Wis- 
consin. 

For  about  a  year  after  defendant  arrived  at  Rippon,  where 
her  relatives  resided,  she  received,  from  time  to  time,  letters 
from  the  plaintiff.  She  was  then  taken  sick,  and  continued 
80  for  about  a  year.  Her  friends  were  poor ;  she  received 
nothing  from  her  husband ;  he  ceased  to  write  to  her ;  and 
she  was  compelled  to  apply  to  the  officers  charged  with  the 
care  of  the  poor,  for  assistance,  and  she  was  assisted  by 
them.  When  she  recovered  her  health  she  went  to  Illinois 
and  worked  as  a  house-servant,  and  when  she  had  earned 
enough  to  pay  her  expenses  back  to  this  state,  she  returned 
thereto,  to  learn  that  her  husband  had  obtained  a  divorce 
from  her,  by  reason  of  her  adultery  committed  before  her 
removal  from  this  state,  and  that  he  had  married  another 
woman  with  whom  he  was  living.  Of  the  proceedings  to 
procure  the  divorce  she  had  never  heard  until  her  return ; 
and  as  soon  thereafter  as  practicable  she  made  the  motion 
to  set  aside  the  judgment,  and  for  leave  to  come  in  and  de- 
fend the  action. 

She  denies,  in  the  most  unequivocal  terms,  the  adultery 
charged,  and  all  the  matters  sworn  to  by  the  witnesses  ex- 


NEW  YORK  PRACTICE  REPORTS.        223 


Denton  agt  Denton. 


amined  on  behalf  of  the  plaintiff  to  prove  the  adultery,  and 
there  is  no  evidence  on  the  part  of  the  plaintiff  that  her 
statements  are  not  true,  except  the  proofs  taken  by  the 
referee,  on  the  reference  to  ascertain  and  report  whether 
the  matters  charged  in  the  complaint  were  true. 

It  would  seem  that  the  proceedings  in  the  action  were  in 
conformity  to  the  provisions  of  the  Code,  but  the  judgment 
was  obtained  by  the  grossest  fraud  and  collusion,  practised 
as  well  upon  the  defendant  as  upon  the  court. 

The  plaintiff  was  sworn  and  examined  before  the  referee, 
and  swore  amongst  other  things,  that  the  defendant  had  l^ft 
him  without  his  consent,  and  had  gone  to  Wisconsin  to 
reside.  It  appears^  however,  by  the  affidavit  of  the  defend- 
ant and  another  witness,  and  by  the  plaintiff's  confessions  to 
others,  that  he  had  induced  her  to  go  west,  under  the  assur- 
ance that  he  would  join  her  with  two  of  her  children  in  the 
fall,  and  would  then  make  that  state  his  residence — that  he 
furnished  her  the  money  to  go  with,  aided  and  assisted  her 
in  going,  and  knew  when  she  intended  to  go  and  where 
she  intended  to  reside.  This  matter  thus  sworn  to  by  the 
plaintiff,  although  false,  was  not  material  to  the  issue  to  be 
tried,  but  it  shows  the  animus  of  the  man,  and  the  desperate 
means  to  which  he  was  prepared  to  resort  to  accomplish  his 
purpose. 

It  is  impossible  to  read  the  defendant's  story  and  not  be 
satisfied  that  the  plaintiff  induced  her  to  go  west,  m  order 
that  he  might  proceed  against  her  as  a  non-resident  and 
thus  prevent  her  from  interposing  any  defense  to  bis  action 
for  a  divorce. 

The  plaintiff's  attorney  made  affidavit  that  he  enclosed  a 
copy  of  the  summons  and  complaint  in  an  envelope,  and 
directed  the  same  to  the  defendant  at  Rippon,  in  March, 
1866,  at  which  time,  she  resided  there.  These  papers  were 
never  received  by  her,  nor  did  she  in  any  other  manner  learn 
of  the  commencement  of  the  action  against  her. 

The  only  witnesses  called  before  the  referee^  to  prove  the 


224       N^^  YORK  PRACTICE  REPORTS. 

• 

Denton  agt.  Denton. 

adultery,  were  the  plaintiff's  brother,  and  one  Isabella  S. 
Wilkinson.  The  brother  testified  to  no  fact  that  would 
justify  the  finding  of  the  commission  of  the  adultery  charged 
in  the  complaint. 

Isabella  is  the  witness  who  swears  to  the  adultery.  She 
testifies  that  on  the  5t^  October,  1864,  and  before  the 
defendant  went  west,  she  saw  defendant  and  one  Milton 
W.  Seymour  in  the  same  bed  one  night  at  the  house  of  said 
Seymour.  He  was  a  man  of  family  at  the  time.  She 
(the  witness)  was  there  at  Seymour's,  taking  care  of  his 
children. 

In  April,  1864,  and  while  plaintiff  was  sick  at  his  fathers, 
the  witness  says  she  went  to  his  (plaintiff's)  house  early  in 
the  morning,  and  defendant  and  one  Keith  came  to  the  door 
which  was  locked.  Defendant  told  him  that  she,  (defendant) 
was  afraid  to  stay  in  the  house  alone,  and  got  Keith  to  stay 
with  her.  She  also  told  witness,  that  she  was  going  to 
leave  her  husband,  that  she  could  find  a  man  that  she* 
thought  more  of  than  she  did  of  him.  This  witness  and 
plaintiff's  brother  also  testified  that  Keith  was  a  licentious 
man,  and  was  in  the  habit  of  visiting  defendant  when  plain- 
tiff was  from  home,  and  that  there  were  reports  in  circula- 
tion that  defendant  was  not  a  woman  of  chastity. 

Could  the  referee  or  the  court  that  rendered  the  judg- 
ment of  divorce,  have  supposed  that  this  Isabella  S.  Wilkin- 
son was  the  wife  of  Milton  W.  Seymour,  at  the  time  that 
she  saw  him  and  the  defendant  in  bed  together  at  his 
(Seymour's)  house  t  Could  they  imagine  that  this  Isabella, 
who  swore  that  when  this  adultery  was  committed,  was 
living  at  Seymour's,  and  taking  care  of  his  children,  was  at 
that  very  time  Seymour's  wife,  and  the  mother  of  the  chil- 
dren she  was  taking  care  of  t 

The  order  for  publication  was  made  the  19th  March, 
1866.  On  the  11th  of  that  month,  this  Isabella  wrote  to 
defendant,  a  friendly  letter,  in  which  she  informs  him  that 
she  has  got  a  divorce  from  her  husband,  Seymour — but  not 
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an  allusion  to  any  improper  intimacy  between  defendant 

and  faim,  but  on  the  contrary^  speaks  of  her  very  kindly 

and  promises  her  her  likeness  as  soon  as  obtained. 

No  court  would  have  granted  plaintiff  a  divorce  on  the 
testimony  of  this  woman,  if  her  history  had  been  disclosed  T 

Her  story  as  to  the  adultery,  is  incredible  unless  a  freedom 
of  intercourse  between  the  sexes  is  tolerated  in  the  com- 
munity in  which  they  lived,  such  as  is  permitted  only  an^ong 
•beasts  or  savi^ea. 

It  is  incredible  that  a  wife  would  be  a  witness  to  adulter- 
ous intercourse  between  her  husband  and  another  woman, 
and  not  only  remain  silent  about  it,  but  carry  on  a  friendly 
correspondence  with  tiie  husband's  paramour. 

Good  faith  demanded  that  this  woman  should  have  dis- 
closed to  the  referee  and  court,  how  she  had  been  connected 
with  the  parties — that  she  bad  been  divorced,  and  that 
the  adultery  was  committed  while  she  was  living  with 
Seymour  as  his  wife,  and  not  merely  as  the  nurse  of  his 
children; 

She  was  not  bound  to  disclose  that  she  was  then  engaged 
with  the  plaintiff  in  procuring  a  divorce  for  him,  so  that  as 
aoon  as  obtained  she  could  marry  him,  as  she  did  within  a 
few  days  after  the  divorce  was  granted. 

The  defendant  swears,  and  it  is  not  denied,  that  the 
defendant  furnished  to  Isabella  the  means  to  pay  for  obtaining 
A  divorce  from  her  husband. 

It  would  be  difficult  to  conceive  of  a  more  carefully 
planned  or  a  more  successfully  executed  piece  of  fraud  and 
deception  than  the  plaintiff  and  Isabella  have  planned  and 
executed  in  this  case^  and  it  would  be  a  disgrace  to  the 
courts  and  to  our  system  of  jurisprudence,  if  they  furnished 
no  remedy  for  such  a  wrong  as  has  been  done  to  the  defend- 
ant. 

The  only  answer  to  these  matters  sworn  to  by  the  defend- 
ant is,  that  ^  135  of  the  Code,  forbids  the  court  to  allow  a 
defendant  in  an  action  of  divorce,  commenced  by  service 
Voti.  XLL  15 
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by  publication^  to  come  in  and  defend.  This  action  was 
commenced  by  publication^  and  is  for  divorce,  and  hence  the 
case  is  brought  within  the  very  terms  of  the  statute. 

Where  a  judgment  of  divorce  has  been  regularly  and  fairly 
obtained^  it  ought  to  be  considered  as  final  and  conclusive 
unless  reversed  on  appeal.   , 

After  such  a  judgment  is  obtained^  an  innocent  person  may 
intermarry  with  the  one  who  has  been  relieved  from  the 
former  marriage^  and  if  it  should  be  set  aside,  the  inter- 
course legal  when  begun,  would  become  adulterous  and  the 
children  of  the  marriage  bastardized. 

But  when  such  a  judgment  has  been  obtained  by  fraud, 
and  especially  when  both  the  parties  to  be  afiected  by  a 
vacatur  of  the  judgment  have  been  parties  to  the  fraud,  the 
judgment  should  be  set  aside,  and  the  injured  party  per^ 
mitted  to  defend  herself  against  the  charge  of  adultery  on 
which  the  judgment  of  divorce  was  obtained. 

If  the  present  wife  of  the  plaintiff,  had  been  free  of  all 
connection  with  the  fraudulent  means  by  which  the  divorce 
was  obtained,  a  court  would  hesitate  long  before  it  deprived 
her  of  the  protection  the  judgment  afforded,  if  it  could  be 
induced  even  by  reason  of  the  fraud  of  the  plaintiff  to  inter- 
fere with  the  judgment.  But  these  considerations  have  no 
application  to  this  case,  both  the  plaintiff  and  the  woman 
he  has  married  have  conspired  to  impose  upon  the  courjk, 
and  have  thereby  obtained  a  judgment  which  would  never 
have  been  ordered  had  the  whole  trutn  been  disclosed,  and 
they  cannot  be  permitted  to  enjoy  the  fruit  of  their  unfair 
practices. 

Every  court  of  record,  unless  restrained  by  positire 
enactment,  has  the  power  to  vacate  its  judgments  when  it 
is  established  that  they  were  obtairned  by  fraud.  {HiU 
agt.  Northrupy  9  How.j  525 ;  Benton  agt.  NoyeSj  6  Johns.f 
296  ;  Lowber  agt.  The  Mayory  26  Barb.^  262  ;  Johnson  agt. 
PoppleweUj  2  C.  <&  J.  {Exchg.^)  544f ;  Abbott  agt.  Bichardsj 
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UM.dt  W.J  193 ;  Cash  agt.  Wells,  20  E.  C.  i.,  623  ;  The 
People  agt.  The  Mayor,  1 9  How.,  289). 

A  court  of  chancery  has  power  on  bill  filed  to  vacate  a 
judgment  of  a  court  of  law  obtained  by  fraud.  {Sta^  of 
Michigan  agt.  Phoenix  Banh^  33  N.  Y.,  9,  and  cases  cited). 
Resort  to  a  court  of  equity  becoming  necessary,  because  of 
the  difficulty  there  formerly  was  in  courts  of  law  in  trying 
questions  of  fact  arising  on  motions,  and  particularly  ques* 
tions  of  fraud.  And  when  discovery  was  necessary  it  was 
powerless  to  grant  relief. 

When,  however^  none  of  these  difficulties  presented 
themselves,  the  court  granted  relief  on  motion,  and  only 
turned  the  parties  over  to  the  expensive  and  tedious  remedy 
of  a  suit  in  chancery,  where  it  found  itself  unable  to 
determine  the  questions  of  fact  arising  on  the  motion. 

But  now,  courts  of  law  are  authorized  to  refer  it  to  a 
referee  to  take  proof  on  disputed  questions  of  fact  arising 
on  motion^  and  in  that  way,  to  afford  the  parties  an 
opportunity  to  ascertain  the  truth  by  the  examination  of 
the  witnesses  produced  before  such  referee.  On  the  com- 
ing in  of  the  evidence  thus  taken,  the  court  of  law  is  as 
capable  of  passing  upon  the  questions  of  fact  as  would  be 
a  judge  sitting  in  equity. 

There  is  not,  therefore,  ordinarily  any  necessity  now  for 
sending  a  party  seeking  to  set  aside  a  judgment  for  fraud 
in  obtaining  it,  to  a  court  of  equity.  There  may,  however, 
be  cases  in  which  that  course  may  still  be  not  only  proper, 
but  necessary. 

It  is  said  by  the  defendants  counsel  that  before  the  adop- 
tion of  section  135  of  the  Code,  the  court  had  no  power  to 
grant  a  judgment  of  divorce  in  an  action  commenced  by 
publication ;  and  as  that  power  is  given  by  the  Code,  the 
court  possesses  no  power  over  the  judgment  except  such  as 
it  permits,  and  as,  by  the  same  section,  it  is  forbidden  to  let 
a  defendant,  in  such  action,  in  to  defend,  such  relief  cannot 
be  granted. 
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If  the  proposition  of  the  counsel  is  limited  to  cases  o^ 
judgments  regularly  and  fairly  obtained,  I  agree  with  him. 
But  if  he  means  to  assert  that  the  court  has  no  power  to 
set  aside  such  a  judgment  when  obtained  by  fraud,  I  cannot 
agree  with  him. 

When  the  jurisdiction  of  a  court  is  extended  to  a  new 
subject,  the  court  deals  with  that  subject  precisely  as  it 
does  with  other  cases  within  its  jurisdiction,  unless  ex- 
pressly restrained,  and  it  will  regulate  or  set  aside  the  pro- 
ceedings therein  in  the  same  cases  and  subject  to  the  same 
tules  as  are  applied  in  other  cases. 

If  the  court  has  not  power  to  set  aside  judgments  in 
divorce  cases,  on  motion,  when  obtained  by  fraud,  the  most 
mischievous  consequences  must  follow.  The  highest  pos- 
sible inducement  would  be  held  out  to  husbands  tired  of 
their  wives,  or  wives  tired  of  their  husbands,  to  resort  to 
fraud  and  perjury  in  order  to  effect  a  release  from  a  connec- 
tion that  has  ceased  to  be  agreeable. 

If  the  provision  of  the  Code  sanctions  such  proceedings, 
and  binds  the  hands  of  the  courts  so  that  no  relief  can  be 
afforded,  the  sooner  such  legislation  is  repealed  the  better 
for  the  peace  and  good  order  of  society: 

If  a  defendant  in  an  action  of  divorce  cannot  be  let  in  to 
defend,  on  motion,  because  of  the  injustice  that  may  be  done 
to  persons  who  may  have  married  upon  the  faith  of  the 
validity  of  the  judgment,  the  same  considerations  forbid  a 
resort  to  a  court  of  equity  to  vacate  the  judgment.  A 
court  of  equity  might  have  power  to  grant  the  relief  prayed 
for,  but  if  the  effect  upon  innocent  third  persons  is  to  con- 
trol, it  would  be  constrained  to  refuse  to  interfere  with  the 
judgment,  and  thus  fraud  and  unfair  practice  would  tri- 
umph, while  the  injured  party,  the  one  against  whom  the 
charge  of  adultery  was  made,  and  who — without  an  oppor- 
tunity to  be  heard — has  been  convicted  of  it,  is  turned  out 
of  court  with  an  infamous  offense  indelibly  fastened  upon 
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her  by  the  judgment  of  a  court  of  justice,  and  all  who  are 
connected  with  her  compelled  to  share  in  her  disgrace. 

It  is  much  better  that  the  court  in  which  the  judgment 
is  entered  should  grant  the  defendant  relief^  afford  the 
plaintiff  an  opportunity  to  establish^  if  he  can,  the  dishonor 
of  his  wife,  so  that,  if  established,  he  may  safely  and  honor- 
ably renew  any  engagements  into  which  he  may  have  en- 
tered, relying  on  the  validity  of  the  judgment. 

If  he  has  obtained  it  by  unfair  practices,  he  has  no  claim 
to  the  favor  of  the  court,  he  is  entitled  to  nothing  beyond 
the  most  rigid  application  of  the  rules  of  law.  If  he  has 
induced  an  innocent  woman  to  marry  him,  in  the  belief  that 
he  was  legally  competent  to  enter  into  such  a  contract,  it 
is  better  that  she  should  suffer  the  inconvenience  of  having 
the  marriage  dissolved  than  that  the  innocent  wife  should 
be  forever  disgraced  through  the  fraud  and  perjury  of  the 
husband,  or  of  those  conspiring  with  him  to  effect  her  niin. 

There  is  no  conflict  of  evidence  in  this  casew  Defendant's 
affidavits  are  not  contradicted.  The  question  is,  therefore^ 
one  of  power,  and  of  the  existence  of  the  power,  and  of  the 
duty  of  the  court  to  exercise  it  I  entertain  no  doubt. 

The  judgment  must  be  set  aside,  and  defendant  let  in  to 
defend. 
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SUPREME  COURT. 
James  W.  Todd  agt.  Edwabd  Lambden. 

A  party  to  an  action  maj  be  oompelled  to  attend  for  bis  examitMtian  before  a  judge, 
as  a  witneB8|  under  section  391  of  the  Code,  in  whatever  coantj  he  is  served  with 
a  sammons  and  notice  to  attend  for  sach  examination,  althoagh  he  be  a  resident 
of  another  coanty.  (It  seems  that  this  section  of  the  Code  Hhould  be  amended  in 
this  respect,  as  it  may  operate  oppressiyely  and  prejndioially  to  the  party  to  be 
examined  in  many  cases.) 

New  York  Special  Term^  Nov.  1870. 

The  defendant,  a  resident  of  New  Rochelle,  was  served 
in  the  city  of  New  York,  on  November  16,  1870,  with  an 
affidavit,  summons  and  notice  to  attend  for  his  examination 
before  trial,  under  section  391  of  the  Code  of  Procedure, 
before  one  of  the  judges  of  the  supreme  court,  at  the  court 
house  in  the  city  of  New  York. 

Qn  the  return  day  of  the  summons,  the  defendant  raised 
the  objection  that  a  party  could  not  be  compelled  to  attend 
for  his  examination  in  any  other  county  than  that  of  his 
residence,  and  thereupon  moved  to  vacate  the  summons  and 
notice. 

Charles  H.  Roosevelt,  for  the  motion. 
Edward  S.  Clinch,  opposed. 

Bradt,  J. — Section  891  provides  that  a  party  to  be  ex- 
amined shall  not  be  compelled  to  attend  in  any  other  county 
than  that  of  his  residence,  or  where  he  may  be  served  with 
a  summons  for  his  attendance.  I  entertain  the  opinion  that 
the  latter  alternative  was  not  designed  to  authorize  the  ex- 
amination of  a  party  only  temporarily  out  of  his  county. 
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but  was  intended  to  apply  to  persons  who  do  business  in 
some  county  other  than  that  of  their  residence.  The  lan- 
guage of  the  section  does  not  admit,  however^  of  such  a 
construction,  and  leaves  no  doubt  of  the  right,  in  terms^  to 
examine  a  party  wherever  he  may  be  served  with  a  sum- 
mons. He  may  be  called  to  another  county,  far  distant 
from  his  home,  by  some  emergency,  and  be  there  served 
with  a  summons  requiring  him  to  submit  to  an  examination 
in  the  absence  of  his  counsel  and  advisers.  I  think  such  a 
proceeding  may  always  operate  with  prejudice,  and  should 
be  corrected  either  by  legislation  or  rule. 

The  defendant  must  appear  on  the  28th  of  November,  at 
lOy  to  be  examined.  Notice  to  be  given  him  by  the  plain- 
tiff's attorney,  on  or  before  the  27tb  November. 


232       ^'^^  TOBE  FRACnOE  BEFOBTB. 

Belmeider  agt.  Hobem. 


N.  T.  COMMON  PLEAS. 
Henbt  Schneideb  agt.  Auausr  Hobein,  and  others. 

Under  the  tn&chani^s  2»m  /atet,  {Lmn  1851,  and  1863,)  of  the  citj  of  New  York, 
where  the  owner  makes  a  volantary  payment  in  good  faith  to  the  couiractor, 
before  the  lien  of  a  sab-contractor  is  filed,  it  is  a  good  payment  as  against  the- 
snbHiontractor,  althoogh  by  the  terms  of  the  contract  the  amoont  was  not  then 
dae  the  sab-contractor  and  did  not  become  doe  ontil  after  the  time  when  the  lien 
notice  was  filed. 

Bat  no  Yolautary  payment  made  by  the  owner  to  the  contractor  after  the  sab-con* 
.tractor,  or  workman,  has  filed  his  notice  to  lien,  can  in  any  wise  affect  or  impair 
the  lien  of  the  latter. 

Oeneral  Term,  January y  1871. 

Before  Daly,  Ch.  J.,  Loew,  and  Labbemobe,  JJ. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  the  plaintiff,  a  sub-contractor 
street,  in  the  city  of  New  York,  of  which  the  defendant, 
to  foreclose,  a  mechanic's  lien  on  premises  in  East  55th 
Hobein  was  the  owner. 

It  seems  that  the  contractors,  Kiechler  and  Huppert  (the 
other  two  defendants)  were  to  receive  from  the  defendant 
Hobein,  the  sum  of  $4,100  for  erecting  the  building  in 
question. 

Said  sum  was  to  be  paid  by  installments,  the  last  pay- 
ment of  $1,600,  to  be  made  on  the  completion  of  the 
building. 

The  plaintiff,  at  the  request  of  the  contractors,  furnished 
materials  for  the  erection  of  said  building,  amounting  in  the 
aggregate  to  the  sum  of  $735. 

David  McAdam,  Esq.,  the  referee  to  whom  the  cause 
was  referred,  found  as  matter  of  fact  that  sometime  before 
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the  completion  of  the  buildings  and  before  the  plaintiff 
filed  his  notice  of  lien,  the  defendant,  Hbbein  paid  the  con* 
tractors  in  advance  on  account  of  the  last  payment  the  sum 
of  $600^  and  that  subsequently  at  the  request  of  the  latter, 
he  paid  to  Husted,  Dunbar  &  Co.,  who  bad  also  furnished 
materials  for  said  building,  and  whose  notice  of  lien  was 
filed  prior  to  that  of  the  plaintiff,  the  ranaining  $1;000  in 
fiill  satisfaction  of  their  lien. 

The  referee  further  found  as  matter  of  law,  that  the  pay- 
ment by  the  owner  to  Husted,  Dunbar  is  Co.,  of  said  sum 
of  $1,000,  was  a  valid  payment  as  against  the  plaintiff,  but 
that  the  payment  of  $600  he  made  to  the  contractors,  was 
not  a  good  payment  as  against  the  plaintiff,  so  as  to  defeat 
the  lien  which  the  latter  had  filed  before  the  said  sum  be- 
came due  according  to  the  terms  of  the  contract. 

He  accordingly,  ordered  among  other  things,  that  the 
plaintiff  have  judgment,  directing  a  sale  of  the  premises, 
and  that  out  of  the  proceeds  he  be  paid  the  aforesaid  sum 
of  $000,  with  costs. 

The  defendant,  Hobein  appealed. 

Flanagan  and  Gboss,  for  oumerj  appellant 
A.  C.  Andebson,  for  claimanty  respondent 

By  the  courts  Loew,  J. — ^Under  the  lien  law  of  1851,  this 
court  uniformly  held  that  in  order  to  entitle  a  sub-contractor 
or  material  man  to  a  judgment  against  the  owner  as  pro- 
vided by  said  act,  he  must  show  either  that  at  the  time  of 
the  creation  of  the  lien,  by  the  filing  of  the  notice,  a  debt 
was  actually  owing  from  the  owner  to  the  contractor  upon 
the  contract,  or  else  that  the  same  subsequently  became  due 
and  owing.  (Smith  agt.  Coe,  2  HiU.i  365  ;  Ferguson^  agt. 
Burk^  4  E.  D.  Smithy  760 ;  Lynch  agt.  Cashman,  3  Id.^ 
660;  SuUivan  agt.  Brewstery  1  Id.^  682).. 

In  our  opinion,  the  act  of  1863,  {Laws  of  1863,  chap.y 
500,)  has  not  changed  the  law  in  this  respect. 
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The  clause  in  the  third  section  of  the  last  mentioned  act 
which  provides  that,  '^no  payment  voluntarily  made  shall 
impair  the  lien  of  any  person^  except  the  one  to  the  person 
so  paid/'  and  which  is  relied  on  to  sustain  this  judgment  we 
apprehend^  was  not  intended  to  include  or  cover  a  case  like 
the  one  at  bar. 

True,  standing  alone  by  itself,  the  clause  referred  to  may 
appear  broad  enough  to  comprehend  a  case  like  this;  but 
if  it  be  read  in  connection  with  the  preceeding  part  of  the 
same  sentence,  it  will,  we  think,  become  apparent  that  all 
the  legislature  intended  to  do,  was  simply  to  protect  lienors 
in  cases  where,  several  lien  notices  are  filed  for  the  same 
demand,  as  for  instance,  where  the  lien  of  the  contractor  in- 
cludes the  claim  of  a  sub-contractor  or  workman  to  whom 
he  is  indebted,  and  who  has  filed  a  separate  lien. 

In  the  case  put,  it  is  clear  that  no  voluntary  payment 
made  by  the  owner  to  the  contractor  after  the  sub-con- 
tractor or  workman  has  filed  his  notice  of  lien,  could  in 
anywise  afiect  or  impair  the  lien  of  the  latter. 

But  in  the  case  under  consideration,  the  owner  made  the 
payment  to  the  contractors,  which  the  referee  decided  was 
not  good  as  against  the  sub-contractor,  a  full  monih  before 
the  latter  filed  his  lien  ;  and  although  by  the  terms  of  the 
contract,  it  was  not  then  due,  and  in  fact,  did  not  become 
due  until  after  the  time  when  the  lien  notice  was  filed,  still 
it  having  been  made  in  good  faith,  the  same  was  in  our 
opinion,  a  good  and  valid  payment  as  against  the  sub-con- 
tractor as  well  as  the  contractor. 

Any  other  construction  of  the  act  would  preclude  the 
owner  and  contractor  from  in  anywise  altering,  changing 
or  modifying  their  contract,  without  making  the  former 
liable  to  the  sub-contractors  and  workmen,  upon  and  in 
conformity  with  the  terms  of  the  original  agreement. 

The  lien  law  subrogates  the  person  who  has  furnished 
material  to,  or  worked  under  the  contractor,  and  filed  the 
necessary  notice  pro  taniOy  to  the  rights  of  the  contractor. 
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under  the  contract,  but  unless  in  case  of  fraud^  collusion 
or  intent  to  evade  the  act,  he  can  have  no  other  or  greater 
rights^  and  if  before  he  has  filed  his  lien  a  bona  fide  payment 
be  made  by  the  owner  to  the  contractor,  the  same  m  ust, 
it  seems  to  us,  be  held  good  as  against  him,  as  well 
under  the  act  of  1863,  as  that  of  1851.  {See  Lynch  agt. 
Cashman,  supra.) 

In  addition,  it  may  be  said,  that  a  sub-contractor  or 
material  man  like  the  plaintiff,  can  easily  protect  himself 
against  loss,  by  going  to  the  owner  and  inquiring  of  him 
the  particulars  in  regard  to  the  contract,  and  the  money  due 
and  to  become  due  upon  the  same,  before  he  furnishes  the 
materials. 

But  instead  of  doing  this,  it  appears  from  the  plaintiff's 
own  testimony,  that  he  never  saw,  or  conversed  with  the 
owner  in  regard  to  the  matter,  until  the  day  before  he  filed 
his  lien^  which  was  after  he  had  furnished  all  the  materials 
in  question,  and  as  before  stated,  one  month  after  the  owner 
had  made  the  payment  to  the  contractor. 

It  is  not  even  claimed  that  the  plaintiff  ever  saw  the 
original  contract,  made  between  the  owner  and  the  con- 
tractor, or  that  he  knew  that  by  the  terms  thereof  the  last 
payment  would  not  be  due  until  the  completion  of  the 
building,  and  that  he  furnished  the  materials  relying  on  that 
fact. 

It  follows  from  what  has  been  said,  that  the  referee  erred 
in  deciding  that  the  payment  referred  to  was  invalid  as 
against  the  plaintiff 

But  it  appears  from  the  testimony  given  on  the  trial  by 
the  owner  himself,  that  after  the  plaintifi  had  filed  his  lien 
he  paid  the  contractors  $140,  for  extra  work. 

Now,  the  building  contract  provided,  that  the  owner 
should  be  at  liberty  at  any  time  during  the  progress  of  the 
work,  to  request  any  alteration,  deviation,  addition,  &c., 
from  said  contract  he  might  desire,  and  the  fair  and  reasona- 
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ble  ralue  thereof  should  be  added  to  or  deducted  frbm  the 
amount  of  the  contract^  aa  the  ease  might  be. 

This  last  payment  was,  therefore,  clearly  invalid  as  againsfr 
the  plaintiff. 

The  judgment  should  be  reversed^  and  a  new  trial  ordered, 
unless  the  plaintiff  i^all  canseat  that  it  be  reduced  to  SliO, 
in  which  case  it  is  affirmed  for  that  amount,  with  costs  of 
suit 

Dalt,  Ch.  J.-^!  agree  in  the  conclusions  arriyed  at  hj 
Judge  LoEW. 

The  respondent  in  support  of  the  referees  finding,  has 
referred  us  to  Meehan  agt.  Williams^  (2  Daly^  ^^^j)  but 
that  case  did  not  present  the  point  which  is  to  be  decided 
in  this  case.  The  action  there  was  brought  by  the  con- 
tractor, with  the  owner  to  foreclose  the  lien  which  the 
plaintiff  had  upon  the  building.  His  subn^ontractors  were 
parties  to  the  action,  and  having  also  liens  upon  the  build-* 
ing,  we  simply  held  that  they  were  prior  in  point  of  equity 
to  the  lien  of  the  plaintiff,  which  wo  could  do  in  that  action 
having  all  the  parties  before  us,  and  the  power  to  render  • 
personal  judgment  against  the  contractor  with  the  owner. 
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SUPREME  COURT. 
Sarah  Phelps  agt.  Marcus  Baker. 

Ko  principle  of  law  is  better  settled  than  that  a  judgment  rendered  withont  the 
eonrt  that  renders  it  having  obtained  jurisdiction  of  the  sabjeot  matter  to  which 
it  relates,  and  of  the  persons  to  be  bonnd  thereby,  is  utterly  void. 

This  principle  of  law  applied  in  this  case,  where  a  judgment  in  favor  of  the  plaintiff 
for  alimony  obtained  in  the  state  of  Ohio,  against  the  defendant,  who  had  never 
resided  in  that  State,  nor  appeared  in  the  action,  nor  been  served  with  process, 
except  by  publication  in  a  newspaper^  which  notice  never  came  to  defendant's 
knowledge  until  after  the  rendition  of  the  judgment,  and  the  sale  of  his  property 
bj  virtue  of  an  attachment  issued  under  it  in  this  state. 

The  jadgment  of  the  county  court  in  Ohio  is  void  in  this  state,  as  to  the  alimony, 
whatever  its  effect  may  be  upon  the  marriage. 

There  is  no  doabt  of  the  power  of  the  court  to  set  aside  the  judgment,  upon  motion, 
where  it  clearly  appears  that  the  plaintiff  had  no  legal  cause  of  action. 

Posting  citations  in  public  places  within  the  jurisdiction  of  the  court  in  which  pro- 
eeediugs  to  obtain  judgment  are  instituted,  oan  confer  no  legitimate  jurisdiction 
over  foreigners  who  are  non  residents,  and  do  not  appear  to  answer  the  suit, 
whether  they  have  notice  of  the  suit  or  not.  The  effect  of  such  proceedings  are 
purely  local,  and  elsewhere  they  will  be  held  to  be  mere  nullities. 

Service  by  publication  is  valid  within  the  jurisdiction  by  whose  laws  it  is  authorised, 
but  of  no  validity  beyond  it 

It  has  been  repeatedly  held  that  Where  the  suit  is  commenced  by  the  aitachwteut  of 
property  J  that  the  judgment  record  therein  is  valid,  so  far  as  the  title  to  the  property 
attached  is  concerned,  but  utterly  inoperative  as  to  the  defendant  for  any  other 
purpose,  who  has  not  appeared  or  been  personally  served  with  process. 

Fourth  Judicial  Dqpartn^ent,  General  Termj  Sept^  1870. 
Before  Mullin,  P.  J^  Johnson  and  Talcott,  JJ. 
Appeal  from  decision  of  special  term. 

By  the  court j  Mullin,  P.  J. — ^In  June,  1847,  the  plaintiff, 
whose  maiden  name  was  Sarah  Demming,  intermarried  with 
the  defendant  in  Monroe  county  in  this  state.  They  cohab- 
ited together  until  some  time  in  the  year  1853,  when  the 
defendant  went  to  the  Island  of  Australia,  to  better  his  for- 
tune, leaving  his  wife  with  his  parents  in  this  state.    In 
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1857  the  plaintiff  left  the  county  of  Monroe  and  went  to 
live  in  Ohio.  In  1858  she  presented  a  petition  to  the 
county  court  of  Cuyahoga^  in  said  state,  setting  forth, 
among  other  things,  her*  marriage  with  defendant,  his  de- 
sertion of  her,  and  the  commission  of  adultery  by  him  in 
this  state  in  1852,  and  praying  a  divorce  and  alimony.  A 
notice  of  the  presentation  of  such  petition  and  that  the  de- 
fendant was  required  to  appear  and  answer  thereto  at  the 
then  next  term  of  said  court,  was  published  in  a  newspaper 
printed  in  said  county,  for  six  successive  weeks.  Such 
publication  was,  by  the  laws  of  Ohio,  equivalent  to  service 
on  the  defendant. 

The  defendant  did  not  appear — was  never  a  resident  in 
Ohio — never  saw  or  heard  of  said  notice,  nor  did  he  hear 
of  said  action  until  in  1868,  when  he  was  informed  by  his 
friends  that  plaintiff  had  obtained  a  decree  of  divorce. 
Such  proceedings  were  had  in  said  action  that  a  decree  of 
divorce  was  granted,  whereby  the  said  marriage  was  dis- 
solved, and  $1,000  allowed  to  plaintifi  for  alimony,  and  the 
sum  of  $14  88  for  the  costs  of  the  action. 

In  January,  1868,  the  plaintiff  commenced  an  action  in 
this  court  upon  the  aforesaid  judgment,  to  recover  the  ali- 
mony awarded  to  her.  On  an  affidavit  of  defendant's  non- 
residence,  an  order  for  publication  of  the  summons,  and  an 
attachment  against  defendant's  property  was  obtained. 
Proof  was  subsequently  made  of  the  publication  of  the 
summons,  and  an  application  made  to  the  court  at  a  special 
term  for  judgment  for  the  said  alimony  and  interest  thereon. 
A  duly  authenticated  copy  of  the  judgment  of  the  Cuyahoga 
county  court  was  presented  to  this  court,  and  the  same  was 
received  as  sufficient  evidence  of  the  liability  of  defendant 
to  pay  the  said  sum  of  $1,000  and  interest,  and  judgment 
was  entered  in  favor  of  the  plaintiff  and  against  the  defend 
ant  for  said  alimony  and  interest  thereon. 

The  plaintiff  caused  the  interest  of  defendant  in  certain 
real  estate  in  Monroe  county  to  be  levied  on,  by  virtue  of 
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the  attachment  obtained  by  her,  and  after  the  recovery  of 
the  judgment  in  this  court  such  interest  of  defendant  in 
said  real  estate  was  sold  by  virtue  of  an  execution  issued  to 
enforce  said  judgment,  and  the  sum  of  $400  was  obtained 
therefor. 

Upon  affidavits  and  papers  establishing  the  foregoing 
factsy  the  defendant  moved  at  special  term  to  set  aside  said 
judgment,  because  the  Ohio  judgment  was  utterly  void, 
i\nd  could  not  be  the  basis  of  a  recovery  in  an  action,  and 
because  of  sundry  jurisdictional  defects  and  irregularities  in 
the  proceedings  in  the  action  in  this  court. 

The  motion  was  granted,  and  from  that  order,  the  plain- 
tiff appeals  to  this  court. 

It  should  be  stated,  that  after  obtaining  the  divorce,  the 
plaintiff  married  one  Phelps^  with  whom  she  now  lives  as  his 
wife. 

It  is  not  necessary  to  a  decision  of  this  appeal,  that  we 
should  inquire  whether  on  the  facts  appearing  before  us, 
the  county  court  of  Cuyahoga  county  m  the  state  of  Ohio, 
could  annul  a  marriage  solemnized  in  this  state,  so  as  to 
make  its  judgment  valid  and  binding  in  this  state. 

Tbe  court  of  appeals  has  settled  that  question,  if  it 
could  be  said  to  be  an  open  one  in  this  state,  in  Kerr  agt. 
JTerr,  (41  N.  F.,  272,)  by  holding  that  such  divorces  are 
utterly  void. 

The  question  now  to  be  considered  is,  whether  a  judg- 
ment in  favor  of  the  plaintiff  for  alimony  is  valid  for  any 
purpose  against  the  defendant  who  had  never  resided  in 
the  state  of  Ohio,  nor  appeared  in  the  action,  nor  been 
served  with  process,  except  by  publication  in  a  newspaper, 
which  notice  never  came  to  his  knowledge  until  after  the 
rendition  of  the  judgment  and  the  sale  of  his  property  by 
virtue  thereof. 

No  principle  of  law  is  better  settled  than  that  a  judgment 
rendered  without  the  court  that  renders  it  having  obtained 
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jurisdiction  of  the  subject  matter  to  which  it  relates,  and 
of  the  persons  to  be  bound  thereby,  is  utterly  void. 

If  there  is  any  exception  to  the  rule,  it  is  to  be  found 
in  cases  in  which  the  proceedings  are  in  rem,  and  where, 
from  the  necessity  of  the  case  it  is  exceedingly  difficult  if 
not  impossible  to  discover  the  parties  owning  or  interested 
ic  the  property,  and  when  delay  for  the  purpose  of  bringing 
them  into  court  would  result  in  the  destruction  of  the  prop- 
erty or  in  a  total  failure  of  justice. 

It  is  found  to  be  necessary  for  governments  to  provide 
for  the  institution  of  actions  against  non-resident  citizens, 
against  non-resident  foreigners,  by  a  citation  vieo  et  modiSt 
as  it  is  called,  or  by  an  attachment  of  their  property  nominal 
or  real,  within  their  own  territorial  sovereignty,  and  to  pro- 
ceed to  judgment  against  the  party  defendant  whether  he  has 
any  actual  notice  of  the  suit  or  not,  or  whether  he  ever  ap- 
pears in  the  suit  or  not.  There  is  however,  no  pretence  to 
say,  posting  citiationsin  public  places  within  the  jurisdiction 
of  the  court  in  which  such  proceedings  are  instituted,  can 
confer  any  legitimate  jurisdiction  over  foreigners  who  are 
non-residents,  and  do  not  appear  to  answer  the  suit  whether 
tfaev  have  notice  of  the  suit  or  not.  The  effects  of  such 
proceedings  are  purely  local,  and  elsewhere  they  will  be 
Leid  to  be  mere  nulities.  {Story  on  Conflict  of  Latps^  ^ 
546). 

As  early  as  1808,  it  was  held  in  the  King's  Bench  in 
Buchanan  agt.  Backer j  (9  Uasty  192,)  that  an  action  would 
not  lie  in  England,  on  a  judgment  recovered  in  the  Island 
of  Tobago,  against  the  defendant,  a  resident  of  London, 
where  the  service  was  in  conformity  with  the  laws  of  the 
Island,  by  nailing  a  copy  of  the  declaration  at  the  court 
house  door.     The  judgment  was  held  to  be  a  mere  nulity. 

It  has  been  repeatedly  held  that  where  the  suit  is  com- 
menced by  the  attachment  of  property,  that  the  judgment 
•  recovered  therein  is  valid,  so  far  as  the  title  to  the  property 
attached  is  concerned,  but  utterly  inopperative  as  to  the 
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defendant  for  any  other  purpose^  who  has  not  appeared  or 
been  personally  served  with  process. 

Service  by  publication  is  valid  within  the  jurisdiction  by 
whose  laws  it  is  authorized,  but  of  no  validity  beyond  it. 

This  very  point  was  decided  in  Borden  agt.  Fitchy  (15 
Johns.j  121).  The  action  was  for  seducing  plaintiff's  servant. 
The  defense  was^  that  the  person  seduced  was  defendant's 
wife.  Defendant's  marriage  to  one  Sellick  was  proved, 
and  a  judgment  in  Vermont  anulling  that  marriage.  But  no 
proof  of  actual  notice  to  the  wife — that  judgment  was  held 
to  be  void,  and  the  divorce  inoperative. 

The  same  conclusion  was  arrived  at  in  the  case  of  Vischer 
agt.  Vischer  J  (12  JBarb.j  640).  The  action  for  the  divorce 
was  commenced  in  Michigan,  by  publication.  Bradshaw 
agt.  Heathy  (13  Wend.,  407). 

It  is,  however,  unnecessary  to  multiply  authorities  on  a 
proposition  that  is  now  elementary  in  the  law. 

The  judgment  of  the  county  court  is  void  in  this  state  as 
to  the  alimony,  whatever  its  effect  may  be  upon  the 
marriage. 

I  have  no  doubt  of  the  power  of  the  court  to  set  aside 
the  judgment  upon  motion  where  it  clearly  appears  that 
the  plaintiff  had  no  legal  cause  of  action.  {Titu,s  agt. 
Belyea,  16  How.y  373). 

It  was  insisted  by  the  counsel  for  the  appellant,  that  the 
judgment  dissolving  the  marriage,  and  granting  alimony, 
must  be  held  to  be  valid  under  that  provision  of  the 
constitution  of  the  United  States,  which  declares  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state, 
(Art.  ^y  ^  Ij  of  the  Constitution^)  although  jurisdiction  may 
not  have  been  obtained  as  would  be  required  to  give  validity 
to  the  judgment  of  the  courts  of  a  foreign  country. 

The  courts  of  Massachusetts  and  Connecticut,  have  held 
that  this  provision  of  the  constitution  applies  only  to  judg- 
ments of  the  courts  of  any  of  the  United  States,  where  both 
You  XLL  16 
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parties  are  within  its  jurisdiction  when  the  suit  was  com* 
menced  where  the  defendant  was  served  with  process,  and 
had  or  might  have  had  a  fair  trial  of  the  cause.  This  con- 
struction of  the  constitution  was  approved  in  Bradshaw 
agt.  Heathy  (13  Wend.y  407,)  and  in  other  cases. 

Any  other  construction  would  lead  to  the  greatest  in- 
justice, and  we  are  not  at  this  late  day  prepared  to  adopt  a 
new  and  mischievous  construction^  if  it  should  be  mora  in 
accordance  with  the  letter  of  the  constitution. 

The  proceedings  in  this  action  are  irregular,  and  wouI4 
justify  us  in  setting  them  aside,  but  for  the  invalidity  of 
the  judgment  according  the  plaintiff  alimony,  the  whole 
proceedings  must  be  annulled. 

The  order  of  the  special  term  reversed,  and  the  follow- 
ing order  is  directed  to  be  entered.  The  defendant  is  per- 
mitted to  come  in  and  defend ;  the  judgment  and  proceedings 
thereunder  to  stand;  but  all  proceedings  theron  stayed  until 
the  further  order  of  this  court.  The  answer  of  the  defend- 
ant to  be  served  in  twenty  days  after  service  of  a  copy  of 
this  order.  The  costs  of  the  appeal  $10,  and  of  the  motion^ 
to  abide  the  event. 

JoHKSONi  J.,  concurs  in  the  result. 
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Ferdinand  Schacttleb,  appellant  agt.  Thoiub  Gabdineb^ 

respondent. 

The  effect  of  the  eeating  of  tke  lien  for  want  of  an  order  renewing  it,  nnder  $  10  of 
tha  MMhami^t  lim  (aw,  (0%.,  500,  Lawi^  1863,)  ia  to  deetroj  all  recourse  of  tba 
lienor  to  the  particular  property  deecribed  in  the  tiea.  The  proceeding  to  fore* 
doae,  80  far  aa  the  oWner  of  the  property  ie  concerned  (if  he  be  not  personallj 
liable  to  the  lienor  for  the  debt)  it  is  at  an  end,  and  the  proceeding  ehoald  be  di»> 
miaaed  as  to  him. 

Bat  as  between  the  lienor  and  the  contractor,  who,  is  personally  liable  to  him,  the 
ceasing  of  the  lien  does  not  affect  the  proceedings,  if  the  issoe  joined  and  the  jadg- 
ment  claimed  by  the  lienor,  depend,  not  npon  the  lien,  bnt  the  merits  of  the 
claim  npon  which  it  was  foanded,  if  the  conrt  have  jorisdiction  of  the  pro- 
ceeding. 

Where  the  oomrt  acquires,  nnder  the  act,  ftdl  jarisdiotion  of  the  parties  and  of  tba 
controversy  between  them,  before  the  lien  ceases,  the  judgment  rendered  ii 
rtjpUar, 

And  where  snch  jodgment  is  against  the  lienor,  it  would  not  be  lair  to  permit  him 
on  motion,  to  avoid  the  effect  of  it  on  the  merits,  after  a  full  and  protracted  trials 
in  a  tribunal  of  his  own  choosing. 

It  would  seem  to  be  proper  to  dismiis  the  proceedings  as  to  the  owntTf  after  the  lien 
has  been  removed  by  the  deposit  of  the  amount  of  the  lien  with  the  county  clerk, 
by  the  contractor  under  the  act;  the  lienor  then  having  no  rights  against  the 
owner  but  is  left  to  the  fands  in  the  clerk's  hands  for  the  satisfaction  of  his  lien. 

Bale  32  (old)  does  not  apply  to  a  refsrmice  "of  the  issues"  in  a  lien  proceeding,  and 
the  excqUiona  are  not  to  be  heard  ffrst  at  special  term. 

Chnerdl  Term^  MarcK  1871. 

Before  Labbemobe^  and  Dalt^  JJ. 

Appeal  from  an  order  of  this  court  made  at  special  term 
denying  plaintiff's  motion  to  vacate  or  modify  a  judgment 
on  the  merits^  entered  in  favor  of  the  defendant. 

This  was  a  proceeding  under  the  judgment  lien  law  of 
1863^  relating  to  the  city  of  New  York.  The  hen  was  filed 
May  6;  1868^  by  the  plaintiff,  a  sub-contractor  against  the 
contractor  and  Wm.  H.  Vanderbilt  the  owner^  for  work  and 
materials  furnished  in  the  erection  of  No.  459  Ffth  Avenue. 
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The  Claim  was  for  $4,068  67,  and  interest  from  April  20, 
1R68.     The  lien  notice  was  filed  in  time. 

The  proceeding  was  commenced  by  the  lienor  serving 
the  notice  to  foreclose,  required  by  section  5  of  the  act, 
upon  the  contractor,  and  the  owner  on  May  29, 1868.  The 
notice  was  returnable  June  15,  1868. 

On  the  return  day  the  lienor,  the  contractor  and  the 
owner  all  appeared  by  attorney  in  this  court,  in  response  to 
the  notice,  and  an  order  was  made  according  to  the  practice 
of  this  court,  requiring  the  issues  between  the  parties  to  be 
joined  by  the  plaintifi)  (lienor)  serving  his  complaint  and 
bill  of  particulars  within  twenty  days  on  the  attorneys  of 
the  defendants  (contractor  and  owner,)  and  by  the  defend- 
ants serving  their  answers  thereto  in  twenty  days  there- 
after. 

The  plaintiff  served  his  complaint  alleging  that  Vander- 
bilt  was  the  owner  of  the  premises,  and  had  made  a  con- 
tract with  Gardiner  for  the  carpenter  work  and  materials 
in  the  building ;  that  by  agreement  between  Gardiner  and 
the  plaintiff,  the  latter  performed  work  and  labor,  and 
services,  and  furnished  materials,  in  conformity  with  the 
said  contract,  in  the  erection  of  the  building,  for  said 
Gardiner,  for  which  Gardiner  remained  indebted  to  plain- 
tiff in  the  sum  of  $4,008  67,  and  that  there  was  then  due 
from  the  owner  to  the  contractor  more  than  sufficient  to 
pay  said  sum.  The  defendant  demanded  judgment:  I. 
Directing  a  sale  of  the  owner's  interest,  &c. ;  and,  11.  Per- 
sonal judgment  against  Gardiner,  the  contractor. 

The  defendant,  Gardiner  answered,  denying,  among  other 
things,  that  he  was  indebted  in  any  sum  to  the  plaintiff; 
averred  payment  in  full ;  and  setting  forth  that  he  had 
deposited  with  the  county  clerk 'under  section  8  of  the  lien 
act  of  1863,  the  full  amount  of  the  lien,  and  costs,  and  had 
it  removed.  The  owner  did  not  answer,  and  on  November 
27,  1868,  the  proceeding  was  dismissed  as  to  him  on 
account  of  the  deposit  made  as  aforesaid. 
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On  November  27,  1868,  the  issues  between  the  plaintiff 
and  Gardiner,  the  then  sole  defendant  were  referred  by  con- 
sent to  P.  T.  RuGGLES,  Esq.,  to  hear  and  deternaine  the  same. 

The  lien  expired  May  6^  1869^  (being  one  year  after  its 
filing)  and  was  not  renewed  as  provided  by  the  section  of 
the  act.  The  proceeding,  nevertheless,  was  continued, 
and  on  May  30,  1870,  the  referee  reported  in  favor  of 
defendant,  finding  that  the  plaintiff  had  been  paid  in  full 
by  the  defendant,  Gardiner,  and  that  the  defendant  was 
entitled  to  judgment  dismissing  the  complaint,  with  costs. 

The  plaintiff  excepted  to  the  referee's  findings;  the  report 
was  confirmed  by  this  court,  June  28,  1870,  and  judgment* 
for  costs  entered  in  favor  of  defendant. 

On  October  1,  1870,  plaintiff  moved  to  vacate  the  judg- 
ment, or  to  modify  the  same  so  as  to  make  it  simply  a 
judgment  dismissing  the  lien  with  costs,  and  not  a  judg- 
ment against  him  on  the  merits  of  his  claim,  on  which  the 
lien  was  filed.  His  grounds  were:  I.  That  all  proceedings 
were  void  after  the  lien  ceased  on  May  6,  1869.  11.  That 
all  proceedings  were  irregular  after  the  unauthorized  dis- 
missal of  the  proceedings  as  to  the  owner,  Vanderbilt,  on 
Nov.  27,  1868.  III.  That  the  judgment  was  irregularly 
entered  before  argument  of  the  exceptions  to  the  referee's 
report.  The  motion  was  denied,  whereupon  this  appeal 
was  taken. 

Theo.  F.  Sanxat,  f(yr  appellant 
Alfbed  £oe,  far  respondent. 

By  the  courts  Joseph  F.  Dalt,  J. — ^The  effect  of  the 
ceasing  of  the  lien  for  want  of  an  order  renewing  it,  under 
sec.  10  of  the  Mechanic's  Lien  Law,  chap.  500,  Laws  of  1863, 
is  to  destroy  all  recourse  of  the  lienor  to  the  particular 
property  described  in  the  lien.  This  has  been  settled  in 
this  court.  The  proceeding,  so  far  as  the  owner 'of  the 
property  is  concerned  (if  he  be  not  personally  liable  to  the 
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lienor  for  the  debt),  is  at  an  end  and  the  proceeding  should 
be  dismissed  as  to  h^m. 

But  as  between  the  lienor  and  the  contractor^  personally 
liable  to  him^  the  ceasing  of  the  lien  does  not  affect  the  pro- 
ceedings, if  the  issue  joined  and  the  judgment  claimed  by 
the  lienor,  depend^  not  upon  the  lien  but  the  merits  of  the 
claim  upon  which  it  was  founded,  if  the  court  have  juris- 
diction of  the  proceeding. 

The  plaintiff  cited  the  defendant  to  appear  in  this  court 
by  personal  service  of  the  notice  required  by  the  lien  law. 
Pursuant  to  such  notice  the  defendant  appeared.  Pleadings 
were  served,  joining  issue  upon  the  merits  of  the  claim. 
That  issue  was  indispensable  in  the  proceedings  to  enforce 
the  lien  against  the  building,  even  if  it  were  not  n;iade  indis-  * 
pensable  by  the  plaintiff's  demand  for  personal  judgment 
against  the  contractor.  By  the  service  of  such  notice,  by 
the  appearance  of  the  parties  in  court,  submitting  to  its 
order,  and  pleading,  all  which  took  place  before  the  lien 
ceased  by  the  expiration  of  the  year,  and  all  which  proceed- 
ings were  had  under  express  authority  of  the  lien  law 
(^^  ),  the  court  acquired  full  jurisdiction  of  the  contro- 
versy between  the  parties.  Jurisdiction  having  been  ac- 
quired, the  judgment  rendered  was  regular.  This  view  has 
been  held  in  the  court  of  appeals  (Maitby  agt.  Greeny  1  KeyeSj 
548),  a  proceeding  under  the  Erie  county  mechanic's  lien 
act  (chap,  305,  Laws  of  1844) ;  and  a  decision  arriving  at 
the  same  result  has  been  made  in  this  court  at  special  term 
(Barton  agt.  Hermanj  8  -466.,  N.  5.,  399).  This  view  is 
perfectly  consonant  with  justice.  It  would  not  be  fair  to 
permit  the  plaintiff  to  avoid  the  effect  of  a  judgment  against 
him  upon  the  merits,  after  a  full  and  protracted  trial  of  is- 
sues raised  by  him,  necessary  to  his  demand,  in  a  proceed- 
ing of  his  own  commencing,  and  in  a  tribunal  of  his  own 
choosing. 

As  to  the  second  point,  it  would  seem  to  be  proper  to 
dismiss  the  proceedings  as  to  the  owner  after  the  lien  had 
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been  removed  by  the  deposit  of  the  amount  with  the  county 
clerk  by  the  contractor  under  the  act.  The  owner  had  no 
possible  interest  after  that  in  the  proceedings,  and  the  lienor 
had  no  rights  against  the  owner^  but  was  left  to  the  funds 
in  the  clerk^s  hands  for  the  satisfaction  of  his  lien. 

Upon  the  third  point:  my  view  is  that  Rule  32  (now 
Rule  )  does  not  apply  to  a  reference  ''  of  the  issues"  in  a 
lien  proceeding  and  that  the  exceptions  are  not  to  be  heard 
first  at  special  term* 

The  order  of  special  term  appealed  from  should  be  af- 
firmed. 
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SUPREME  COURT. 
Jane  E.  Lansing  agt.  Christopher  B.  Lansino. 

An  aUachment  may  lawfally  issae  against  a  defendant  for  the  non-payment  of 
alimony;  and  under  it  be  may  be  committed  to  clo$e  confinement  in  jail. 

Wbera  it  appeared  tbat  tbe  defendant^  for  a  year  and  a  half  after  the  decree  against 
him  for  alimony  and  for  costs,  in  an  action  for  divorce — amounting  to  some  $400, 
had  not  paid  any  part  thereof,  nor  had  he  apparently,  made  any  eifort  to  earn 
money  to  make  such  payment)  but  had  liyed  with  and  been  supported  by  his 
father: 

Held^  on  a  motion  and  affidavits  for  his  discharge  on  the  ground  of  his  inability  to  pay, 
that  the  facts  stated  on  the  motion  did  not  warrant  his  discharge  as  he  did  not 
show  why  he  had  not  made  any  effort  to  earn  money  to  pay  tbe  sums  required  by 
the  decree ;  but  rather  that  it  appeared  that  he  wilfally  intended  to  avoid  such 
payment,  although  he  swore  to  his  inability  to  pay. 

Albany  Special  Term^  Aprily  1871. 

Motion  to  discharge  defendant  from  imprisonment. 

F.  B.  Mitchell,  for  defendant^  for  the  motion. 
J.  H.  Clute,  for  plaintiff,  opposed. 

LEARNED;  J. — This  is  an  action  for  divorce  in  which  a 
decree  was  granted,  September,  1869^  in  favor  of  the  plain- 
tiff. By  that  decree  the  defendant  was  ordered  to  pay  the 
plaintiff  $200  annually  in  quarterly  payments,  from  April 
1st,  1869;  and  also  to  pay  $200  dollars  costs,  all  of  which 
defendant  has  neglected  or  refused  to  pay.  An  attachment 
was  issued  thereupon,  returnable  at  the  March  special  term, 
1871,  under  which  the  defendant  was  required  to  show 
cause  why  he  should  not  be  punished  for  his  refusal  to  pay. 
At  that  term,  the  defendant  was  brought  into  court  and  no 
cause  being  shown  for  his  refusal;  the  court  ordered  the 
defendant  to  be  committed  to  the  custody  of  the  sheriff  of 
Schenectady   county.     In  pursuance  of  that  order,  he  wab 
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80  committed  to  close  custody.  He  now  moves  for  an  order 
discharging  hini;  on  two  grounds :  1.  That  the  court  had 
no  authority  to  commit  him  in  such  a  case.  2.  That  the 
defendant  is  unable  to  pay,  and  ought,  therefore^  to  be  dis- 
charged. 

On  the  argument  of  the  motion,  I  mentioned  to  the 
defendant's  counsel^  that  the  second  ground  above  stated 
ought  to  have  been  shown  in  opposition  to  the  order  for 
commitment,  but  was  informed  that  the  justice  holding  the 
court  had  then  stated^  that  the  proper  course  was  to  make 
this  motion^  and  I,  therefore,  am  at  liberty  to  consider  that 
ground.  The  court  in  granting  a  decree  of  divorce  at  the  suit 
o'f  the  wife,  is  authorized  to  make  a  decree  or  order  com- 
pelling the  defendant  to  provide  such  suitable  allowance  to 
her  for  her  support  as  the  court  may  deem  just,  having  regard 
to  the  circumstances  of  the  parties,  respectively.  (2  i2.  8,^ 
m.  p.j  145,  iSec,  68).  This  order  or  decree,  the  court  may 
enforce  by  sequestration.  (2  JR.  S.  m.  j?.,  148,  Sec.^  74). 
The  counsel  for  the  defendant  claims  that  this  authority 
to  sequestrate  the  defendant's  estate,  is  substantially  an 
authority  to  issue  execution  against  property.  But  seques- 
tration in  the  court  of  chancery  was  not  in  the  nature  of  an 
execution  against  property.  It  was  a  process  which  issued 
where  a  party  was  in  contempt;  for  instance,  where  the 
officer  of  the  court  has  returned  "  }um  est  inventuSy^^  or  a 
^*  rescue"  or  ^^  that  he  had  been  resisted  in  the  discharge 
of  his  duty."  (1  Barb.  Chan.  Prac.,  67).  Its  object  was  to 
compel  obedience  to  the  orders  of  the  court,  and  it  issued 
sometimes  when  the  party  was  in  custody  for  contempt  and 
persisted  in  his  contempt.  It  did  not  require  the  collection 
of  any  definite  amount,  but  commanded  the  sequestration 
to  take  all  the  personal  property  and  all  the  rents  and  profits 
of  the  real  estate.  (2  Barb.  Ch.  Br.j  382).  It  is  not 
necessary  to  cite  cases  on  this  subject,  it  is  sufficient  to  refer 
to  the  above  mentioned  book  of  practice  where  the  meaning 
of  the  word,  and  the  cases  in  which  this  proceeding  were 
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had  are  explained.  In  these  days,  the  process  is  somewhat 
antiquated  as  it  is  not  mentioned  in  the  Code.  But  it  had, 
and  still  has  a  distinct  meaning,  and  it  was  and  is  a  process 
intended  to  punish  for  contempt,  and  not  simply  to  collect 
a  debt. 

The  counsel  for  the  defendant  refers  to  part  3,  chap.  18, 
title  3,  of  the  Revised  Statutes,  on  proceedings  as  for  con- 
tempt. By  section  1,  courts  of  record  may  punish  in 
several  cases  clasified  under  eight  subdivisions.  The 
counsel  urges  that  this  case  comes  under  subdivision  3, 
being  for  the  non-payment  of  a  sum  of  money,  and  that  an 
attachment  cannot  issue,  because  an  execution  can  be 
awarded.  But  it  has  already  been  shown  that  sequestration 
is  not  an  execution  for  the  collection  of  a  sum  of  money, 
but  is  a  process  of  punishment  for  contempt,  so  that  it  is 
Bot  apparent  from  the  provisions  relative  to  divorce,  cited 
by  the  counsel,  that  an  execution  for  alimony  can  be 
awarded  ;  and  again  subdivision  8  of  the  same  section,  retains 
attachments  and  proceedings  for  contempt  as  they  have 
been  usually  adopted  and  practiced.  When  in  a  decree 
for  a  divorce  the  court  awards  alimony,  the  court  decides 
that  in  the  circumstances  of  the  parties,  respectively,  it  is 
the  duty  and  in  the  power  of  the  defendant  to  pay  to  the 
plaintiff  the  amount  allowed  for  her  support.  As  it  was  his 
duty  to  support  her  while  she  remained  his  undivorced 
^^ife,  so  it  continues  to  be  his  duty  now  that,  for  his  fault, 
bhe  has  been  relieved  from  her  marriage  duties.  His  failure 
to  do  this  is  a  violation  of  duty,  and  a  contempt  of  court, 
unless  excused  by  inability.  The  amount  is  settled  by  the 
court  upon  a  consideration  of  the  ability  of  the  defendant 
to  pay  it.  This  is  not  the  case  of  a  debt  which  a  defendant 
owes  whether  or  not  he  has  the  means  of  paying.  But 
on  the  basis,  partly  of  the  defendant's  property  and  partly 
of  his  ability  to  earn  money,  the  court  decides  that  be  can 
pay,  and  ought  to  pay  so  much  towards  the  support  of  the 
woman  whom  he  has  wronged. 
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.  The  action  for  divorce  is  not  an  action  on  contract  as  was 
claimed  by  defendant's  counsel.  It  is  rather  an  action  based 
upon  a  great  wrong  alleged  to  have  been  conamitted  by  the 
defendant,  a  wrong  so  great  that  for  this  and  for  no  other  the 
laws  of  God  and  the  laws  of  this  state  permit  the  marriage 
relation  to  be  dissolved.  I  think,  for  these  reasons,  that  the 
attachment  was  lawfully  issued  for  non-payment  of  alimony. 
Ought  the  defendant  to  be  released  from  imprisonment  on 
the  ground  of  his  inability  to  payf  This  the  court  may 
do,  perhaps,  by  its  inherent  power,  and  at  any  rate  under 
section  20  of  the  last  named  titile.  The  decree  was  granted 
September  14,  1869.  The  defendant  says,  he  has  had  no 
means  to  pay  since  that  time,  and  has  had  nothing  since 
then  but  his  wearing  apparel.  His  father  says,  that  the 
defendant  has  lived  with  him  for  the  last  eight  years,  that 
he  has  no  means  of  support  except  the  father  furnishes 
them« 

It  appears,  however,  by  the  papers^  that  negotiations 
have  been  pending  for  the  settlement  of  this  alimony,  at  a 
sum  in  gross,  for  which  the  defendant's  father  proposed  to 
become  security.  But  a  part  of  the  terms  of  settlement 
were  to  be  that  the  decree  should  be  modified  so  that  the 
defendant  might  marry  again,  this  of  course,  was  found  to 
be  impossible  and  the  settlement  fell  through.  The  defend- 
ant does  not  explain  in  his  affidavit  why  for  the  year 
and  a  half  since  the  decree,  he  has  earned  nothing.  He 
has  lived  with  his  father,  and  his  labor  must  have  been 
worth  something.  It  is  not  shown  that  he  is  a  man  of 
feeble  or  infirm  health,  and  I  do  not  understand  why  he  has 
not  been  able  to  earn  $200  per  year,  and  pay  the  amount 
to  his  wife.  « 

It  may  be  that  he  has  not  real  or  personal  property, 
except  his  clothing,  but  why  has  he  none,  has  he  been  idle 
since  the  decree  t  K  not,  where  are  his  earnings  f  If  he 
had  no  property  when  the  decree  was  granted,  then  it 
was  his  duty  to  try  to  earn  something,  he  had  no  right  to 
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lay  idle,  and  because  he  could  live  at  his  father's  house, 
therefore,  to  refuse  to  work  and  to  support  his  wife.  From 
all  the  circumstances  appearing  in  the  affidavits;  I  am  forced 
to  believe,  that  the  defendant  willfully  intends  to  avoid  pay- 
ment,  and  that  if  he  had  endeavored  to  comply  with  the 
decree  of  the  court,  he  could  have  done  so,  and  that,  too, 
without  any  extraordinary  efiort.  I  observe  that  the 
defendant  on  his  oath,  states  that  he  was  not  guilty  of  the 
offense  for  which  the  decree  was  granted.  So  far  as  this 
suit  is  concerned,  that  question  is  settled,  whether  right- 
fully or  wrongfully,  I  do  not  know,  but  it  is  settled;  if  the 
defendant  is  innocent,  he  has  the  consolation  of  a  good 
conscience,  and  the  hope  that  some  day  his  innocence  may 
appear. 

But  it  is  no  use  now,  nor  does  it  tend  to  show  his  in* 
nocence,  that  he  should  attempt  to  thwart  the  decree  of  the 
court.  He  should  rather  make  a  sincere  and  earnest  effort 
to  comply  with  the  decree,  and  it  as  he  says,  he  has  been 
wrongfully  accused,  he  should  bear  the  evil  hoping  that 
time  may  correct  the  mistake. 

I  shall  deny  the  motion  of  the  defendant,  without  costs, 
but  this  will  be  without  prejudice,  to  his  renewing  at  any 
time  his  application  to  be  relieved  from  the  confinement  on 
account  of  his  inability  to  pay  the  alimony.* 

*  It  seems,  therefore,  that  the  motion  is  denied,  not  on  the  ground  of  the  defend- 
ant's xnabUity  to  pay,  but  upon  the  gronnd  that  he  has  not  shown  to  the  coort  why 
he  has  been  anable  to  pay.  Sappose  that  hereafter  the  defendant  renews  his 
motion,  onder  the  leave  given,  to  be  discharged  on  the  groond  of  his  inability  to 
pay,  and  states  in  detail  to  the  coart  all  the  reasons  and  circamstances  minutely 
why  he  has  not  made  sufficient  efforts  to  earn  money  to  pay  the  amount  for  which 
he  is  imprisoned,  and  also  swears  that  he  is  still  unable  to  pay,  will  he  not  be  met  by 
the  decision  of  this  motion  as  ret  adjudicata  upon  the  question  of  his  discharge,  as 
he  swore  on  the  present  motion  positively  his  inability  to  pay,  which  must  be  sup- 
posed to  be  the  basis  for  the  motion  and  the  only  legal  essential  fact  to  be  stated. 
While  in  jail,  of  course  he  could  not  earn  any  means  to  liquidate  indebtedness.  The 
facts  and  circumstances  in  reference  to  the  reason  why  he  had  not  earned  money, 
Slc.,  during  the  year  and  a  half,  might  be  interesting  as  a  matter  of  history  perhaps, 
but  would  not  change  or  alter  the  essential  fact  of  his  inability  to  pay  ;  and  this 
fact  must  be  supposed  to  have  been  passed  upon  by  the  court  on  the  decision  of  this 
motion.    (Rep.) 
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An  order  of  the  special  term,  den3ring  a  motion  to  strike  ont  certain  allegations  of 
the  complaint  as  irrtlevaiUf  is  not  appealable  to  the  general  term. 

General  TenUy  January y  1871. 
Before  Robinson,  Loew  and  Larremore,  JJ. 
Appeal  from  an  order  made  at  special  term.     The  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Scudder  &  Carter,  far  defendants  and  appellants. 
R.  P.  h^Ey  far  plaintiff  and  respondent. 

By  the  court,  Loe^,  J. — This  action  was  brought  to  re- 
cover the  sum  of  $5^000,  upon  a  policy  of  marine  insurance. 
The  defendant  made  a  motion,  at  special  term^  to  strike 
out  certain  allegations  contained  in  the  complaint  as  irrele- 
Tant. 

The  motion  was  denied,  and  the  defendant  thereupon 
brought  this  appeal.  If  the  order  of  the  special  term  in 
this  case  can  be  reviewed  at  all,  it  must  be  under  subd.  3 
of  sec,  349  of  the  Code,  which  provides  that  an  appeal  may 
be  taken  to  the  general  term  from  an  order,  '^  When  it  in* 
volves  the  merits  of  the  action,  or  some  part  thereof,  or 
affects  a  substantial  right."  It  seems  clear  that  the  order 
appealed  from  does  not  involve  the  merits  of  the  action,  or 
some  part  thereof,  especially  as  the  only  ground  upon 
which  the  defendant  asks  that  the  matters  complained  of 
should  be  stricken  out,  is  their  irrelevancy.    Nor  can  it  be 
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said  that  the  order  affects  a  substantial  right  of  the  defend- 
ant;  within  the  meaning  of  the  Code,  as  the  denial  of  the 
motion  lay  entirely  in  the  discretion  of  the  judge  at  special 
term  (Field  agt.  Steward^  8  Abb.y  N.  5.,  193). 

Haying  come  to  the  conclusion  that  the  order  in  question 
is  not  appealable,  and  cannot  therefore  be  reviewed  by  us, 
it  will  be  unnecessary  to  consider  whether  the  matter 
sought  to  be  stricken  out  was  irrelevant  or  not. 

The  appeal  should  be  dismissed  with  costs. 

Robinson  and  Labbemorb,  JJ.,  concurred. 
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SUPREME  COURT. 

Mattes  of  appeal  of  Hibam  Gardner  from  the  asBessment 
for  the  grading  of  Scovell  Street,  in  the  city  of  Lockport^ 
and  from  the  order  confirming  the  same. 

By  the  charter  of  the  oity  of  Lockport,  the  aaeeesment  for  grading  a  street  in  thai 
city  is  to  be  equally  made  upon  the  real  estate  deemed  benefitted  by  ihe  improve- 
ment, and  to  be  estimated  and  determined  by  one  of  the  assessors  of  the  city,  &e. 

Meld,  no  objection  that  the  assessment  was  made  and  reported  to  the  common 
conneii  by  two  of  the  assessors  of  the  city. 

Where  the  assessors,  on  examining  the  premises  to  be  assessed,  decide  that  the 
benefit  to  be  derived  from  the  improvement  wonld  be  alike  and  equal  to  each 
lot,  and  that  each  lot  should  sustain  an  equal  amount  of  the  assessment ;  thf 
assessment  will  be  sustained,  although  there  be  but  a  small  portion  of  the  grading 
necessary  to  be  done  opposite  the  lots  of  the  owner,  who  objects  to  the  anessmeBt 
on  that  ground. 

Niagara  Circuit  and  Special  Terwij  May^  1871. 

Hiram  Gardner,  appcTUmt^  inper9<M» 
Jameb  F.  Frrrs,  far  tM  cUy^ 

Marvin^  J. — ^By  the  charter  of  the  city  (Session  Laws  qf 
1865,  chap.  365,  title  6,  %  1)  the  aseeaament  is  to  be  equally 
made  upon  the  real  estate  deemed  benefited  by  the  improve^ 
ment,  and  to  be  estimated  and  determined  by  one  of  th^ 
assessors  of  the  city,  &c« 

The  common  council  may  designate  three  of  the  assessors 
of  the  city. 

In  this  case,  Uoo  assessors  acted  and  made  their  report  to 
the  common  counciL 

The  objection  is  now  taken,  for  the  first  time,  that  tb^ 
assessment  is  void.     The  appellant  stated  very  fully  his 
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grounds  of  appeal,  without  noticing  the  fact  that  two  as- 
sessors had  united. in  the  report  to  the  common  council. 

In  my  opinion  this  objection  is  not  well  taken.  The 
assessment  was  made  by  one  assessor  j  each  assessor  made 
the  assessment.  The  greater  includes  the  less  (See  Com- 
missioners  of  Highways^  (tc.y  of  Carmcl^  agt.  Judges  of  Put- 
nam County^  drCj  7  TFewrf.,  264 — where  twenty  persons 
united  in  the  certificate  for  the  highway^  the  statute  requir- 
ing only  twelve). 

The  question  upon  which  the  appellant  appealed  is  much 
broader.  He  complains  that  the  assessment  was  made  upon 
an  erroneous  principle,  by  the  application  of  which  injus- 
tice has  been  done  to  him.  ScoveU  Street  (the  street  to  be 
graded)  extends  from  Washington  Street  to  Monroe  Street — 
some  nine  hundred  and  fifty  feet.  There  are  eleven  lots, 
each  seventy-five  feet  wide,  and  one  lot  one  hundred  and 
twenty-nine  feet  wide,  fronting  on  one  side  of  this  street. 
The  appellant  cwns  three  of  these  lots.  Opposite  to  his 
lots,  but  very  little  grading  is  required.  In  other  portions 
of  the  street  a  large  amount  of  grading  is  required,  and 
some  deep  cutting.  The  assessors  assessed  the  lots  alike; 
that  is,  they  made  the  assessment  a  certain  sum  per  foot; 
and  of  this  the  appellant  complains. 

I  do  not  think  the  proceedings  can  be  reversed  on  this 
ground.  It  does  not  appear  that  the  assessors  adopted,  as 
aprincipkj  that,  mathematically,  each  lot  should  be  sub- 
jected to  the  same  assessment  as  every  other  lot.  But  on 
examining  the  premises,  they  decided  that  the  benefit  to  be 
derived  from  the  improvement  would  be  alike  and  equal  to 
each  lot,  and  that  each  lot  should  sustain  an  equal  amount 
of  the  assessment  ( Charter ,  title  6,  ^  1). 

A  court  cannot  say  that  any  erroneous  principle  has  been 
adopted,  or  that  any  injustice  has  been  done.  The  fact 
that  very  little  grading  was  required  in  front  of  the  defend- 
ant's lot  will  settle  nothing.  Here  is  a  street  nearly  sixty 
rods  in  length,  extending  from  and  to  other  streets.    It  was 
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deemed  necessary  that  the  street  should  be  graded,  so  that 
the  lots  upon  the  street  could  be  improved,  and  the  owners 
go  to  and  from  them.  It  may  be  necessary  for  each  owner 
of  a  lot  that  the  whole  street  should  be  graded,  that  he  may 
profitably  enjoy  his  lot. 

If  any  injury  shall  result  to  the  appellant's  lots  from  the 
course  to  be  adopted  in  reference  to  the  water^  I  do  not 
think  that  he  can  have  his  remedy  by  this  appeal. 

I  am  satisfied  that  there  is  no  ground  for  reversing  the 
order  of  the  common  council,  and  the  proceedings  must  be 
affirmed. 

Vol.  XLL  17 
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SUPREME  COURT. 
Patrick  Smith  agt.  Joseph  Boyer,  impleaded  with  others. 

Where  an  accommodatian  note  \b  made  payable  to  two  payees — one  of  whom  indorses 
it,  for  the  accommodation  of  the  makers,  upon  the  express  agreement  that  the 
same  ahould  not  be  used  nnless  the  other  payee  also  indorsed  ii — that  the  name 
of  the  other  payee  was  then  forced  as  indorser  by  one  of  the  makers,  who  trans- 
ferred the  same  to  the  plaintiff  for  value : 

Mild,  in  an  action  upon  the  note  against  the  genuine  indorser,  that  the  plaintiff  could 
not  recover  against  him. 

The  role  is  well  settled  that  a  forged  indorument  does  not  pass  a  title  to  commercial 
paper,  negotiable  only  by  indorsement. 

Trial  before  Charles  Mason,  Ee/eree,  May^  1871. 

This  suit  is  brought  to  recover  against  the  defendant, 
Boyer  as  an  accommodation  indorser  of  a  $1,000  note,  made 
by  the  firm  of  West  &  Kenna,  payable  to  the  order  of  the 
said  Boyer  and  one  William  Kenna. 

The  note  was  presented  to  Boyer  by  Thomas  M.  Kenna, 
one  of  said  makers,  and  Boyer  indorsed  the  same  for  the 
accommodation  of  the  said  firm,  and  upon  the  express 
agreement  that  the  same  should  not  be  used  unless  William 
Kenna,  the  other  payee,  indorsed  the  same — that  the  name 
of  William  Kenna  was  then  forged  as  indorser  upon  the 
said  note  by  the  said  Thomas  M.  Kenna,  who  transferred 
the  same  to  the  plaintifi*  for  value,  and  the  question  is 
whether  the  defendant  is  liable  as  an  indorser. 

George  W.  Smith,  for  plaintiff. 
George  A.  Hardin,  for  defendant 

Mason,  Beferee. — ^It  seems  to  me  that  upon  well  settled 
principles  of  law,  the  plaintiflT  cannot  recover  against  Boyer 
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as  indorser.  The  pkintiff  must  make  title  to  this  note, 
through  the  indorsement  of  the  payees.  (Chitty  on  BiUSy 
286  ;  1  T.  R,  654;  3  T.  R,  127 ;  4  T.  J?.,  28). 

The  rule  is  well  settled  that  a  forged  indorsement  does 
not  pass  a  title  to  commercial  paper  negotiable  only  by 
indorsement.  (I  Hilly  287 ;  Story  on  JBills,  sec;  457 ; 
17  N.  Y.  208;  11  How.  U.  S.jlQ2)  . 

One  of  the  two  could  not  indorse  the  note  to  a  third 
person.     (9  Mass.j  334;  14  PicJ.,  268). 

There  is  no  principle  of  law  applicable  to  commercial 
paper  by  which  one  of  the  two  payees  who  simply  indorses 
the  note  for  the  accommodation  of  the  maker,  and  has 
nothing  to  do  with  negotiating  the  same,  can  be  held  to 
guarantee  the  genuiness  of  the  other  indorsement. 

The  drawee,  by  accepting  a  bill,  admits  the  handwriting 
of  the  drawer,  but  not  that  of  an  indorser. 

The  holder  is  bound  to  know  that  the  indorsers^  including 
that  of  the  payees,  are  in  the  handwriting  of  the  parties 
whose  nanies  appear  upon  the  bill,  and  if  it  should  appear 
that  one  of  them  is  forged  he  cannot  recover  against  the 
acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance. 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill,  and  the  holder  has 
no  right  to  demand  the  money.  (Hartsman  agt.  Henshaw^ 
11  How.  U.  S.J  183 ;  3  HiWs  So.  Car.,  227 ;  2  Parsons 
on  Notes  and  Bills,  590).  This  is  well  settled,  (2  Sandf. 
247 ;  11  Mees.  <&  W.,  251 ;  7  Taunt,  455 ;  17  May.,  44 ; 
14  Md.  556 ;  Story  on  BiUs,  263,  412). 

The  purchaser  of  a  note  from  the  maker  may  claim  that 
the  maker  has  guaranteed  the  genuineness  of  the  indorsers' 
namesy  and  the  law  is  well  settled  that  in  a  suit  against  the 
makers  they  cannot  allege  the  forgery  of  the  indorsers' 
names.  (Edwards  on  BiUs  and  NoteSy  190,  178;  1  Coinst,^ 
US). 

And  so  does  a  subsequent  indorser  by  his  act  of  indorse- 
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ment  admit  the  genuineness  of  all  prior  parties  where  he 
himself  transfers  the  note.  The  rule  is  diflerent  when  the 
indorser  merely  indorses  for  the  accommodation  of  the 
maker  and  the  note  is  negotiated  by  the  maker  for  his  own 
benefit. 

The  indorser  in  such  case,  may  make  his  defense.  The 
defendant  in  this  case  has  a  perfect  defense^  If  the  name 
of  William  Eenna,  one  of  the  payees,  had  not  been  forged 
upon  his  note,  it  would  have  shown  upon  its  face  that  it 
was  an  incomplete  instrument,  and  which  no  one  would 
have  the  right  to  make  complete  but  William  Eenna  him- 
self ;  and  the  rule  in  such  case  would  require  the  purchaser 
to  inquire  why  the  other  payee  had  not  indorsed,  and 
whether  the  payee  who  did  indorse  had  consented  to  the 
notes  being  used  without  the  indorsement  of  the  other 
payee.  (4  CrancA,  219;  11  Vermont,  ^9}  11  Peters^  U. 
&,  86 ;  4  J5.  <^  D.,  440). 

The  plamtiff's  case  is  worse  still  with  Eenna's  name 
forged  after  the  defendant  had  indorsed  the  same  upon  the 
agreement  with  the  maker  that  the  note  was  not  to  be  used 
until  Kenna  had  indorsed  it.  It  is  not  the  diverting  of  the 
note,  but  the  very  making  of  the  note  is  tainted  with 
forgery.  The  note  was  incomplete  until  William  Eenna 
had  indorsed,  and  the  forging  of  his  name  discharged  the 
defendant. 

The  case  of  Aude  agt.  Dixon,  (6  Welsby,)  Hard  agt. 
Oordofi,  (869,  Exch.,)  is  in  point  and  decides  the  case  against 
the  plaintiff.  In  that  case  the  defendant,  Dixon,  agreed  to 
join  his  brother  in  making  a  note  for  his  accommodation, 
provided  R.  would  sign  also.  The  defendant  signed  the  note, 
a  blank  being  left  for  the  name  of  the  payee.  R.  refused  to 
sign,  and  afterwards  the  defendant's  brother  delivered  the  im* 
perfect  instrument  to  the  plaintiff  for  value,  representing  that 
he  had  authority  to  deal  with  and  the  plaintiff's  name  was 
inserted  as  payee.  Held  that  the  plaintiff  could  not  recover; 
that  under  the  circumstances  the  insertion  of  the  plaintiff's 
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name  as  payee  was  a  forgery  and  the  plaintiff  could  not 
recover. 

The  plaintiff  could  not  get  a  good  title  SLshonaJide  holder 
if  his  note  had  been  unindorsed,  for  one  who  receives  a  note 
or  bill  unindorsed  acquires  no  better  title  under  it  than  the 
person  from  whom  he  received  it  himself  had.  (3  Am.  Law 
Beg.  N.  Y.,  440,  and  cases).  And  the  case  in  6  Exch.  R.j 
above,  holds  that  the  forgery  of  the  payee's  name  cannot 
help  him  to  a  better  title.  The  name  of  William  Eenna 
upon  the  back  of  this  note  was  necessary  to  give  it  nego* 
tiability^  and  the  forgery  of  his  name  upon  the  note  after 
the  defendant  had  indorsed,  must  be  held  to  avoid  the  note. 
(3  Barb.,  374;  21  Barb.,  241 ;  10  N.  Y.  198 ;  24  Wend.^ 
874, ;  19  Johns.,  391 ;  17  Wend.,  238  ;  35  Benn.,  80). 

The  conditional  delivery  of  this  note  back  to  the  maker 
by  the  defendant  after  he  had  indorsed  it  upon  the  agree- 
ment that  it  was  not  to  be  used  until  Eenna  had  indorsed  it, 
deprived  the  maker  of  all  power  to  transfer  it  unless  Eenna 
did  indorse  it.  (32  N.  T.,  445;  11  Vermont,  447;  3  Greene, 
N.  J.y  155;  ^B.(&  A.y  440;  3  Wend.,  380.) 

As  this  note  was  payable  to  Boyer  Sn  Wm.  Eenna  as 
payees,  it  could  not  be  brought  under  the  law  of  commercial 
paper  until  Eenna  had  indorsed  as  well  as  Boyer. 

The  note  till  this  was  done  was  not  negotiable  under  the 
law  merchant.    The  complaint  should  be  dismissed. 
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SUPREME  COURT. 
Alonzo  PutnaH)  respondent;  agt.  Mabtin  Heath,  appellant. 

Hie  plaiiitif ,  in  an  action  on  oontraot,  1>efore  a  jostice  of  the  peace,  recovered 
$135  78  damages  and  $13  05  cotU.  The  defendant  appealed  to  the  conntj  coart» 
and  in  his  notice  of  appeal  specified  the  following,  amongst  other  particolars,  in 
which  he  claimed  the  judgment  should  be  more  favorable  to  him : 

*'  7th.  The  Judgment  should  have  been  more  favorable  to  the  defendant  in  thai 
damages  should  not  have  been  so  great  bj  $25." 

"  8th.  Judgment  should  have  been  more  favorable  to  defendant  in  that  damages 
should  have  been  not  to  exceed  $100,  and  should  not  have  been  more  than  $75." 

In  the  county  court  the  plaintiff  had  judgment  for  $119  17  damages,  being  $16  61 
less  than  he  recovered  in  the  court  below. 

Held,  that  the  plaintiff  was  entitled  to  costs.  The  statement  in  the  appellant's  notice 
of  appeal  is  fatally  defective.  It  is  impossible  for  the  respondent  to  know  what 
sum  the  appellant  is  willing  the  judgment  should  be  reduced,  and  it  is  this  in- 
formation  he  was  bound  to  furnish  by  bis  notice — he  should  have  named  the 
precise  sum  to  which  the  judgment  should  be  reduced.  (The  decision  in  the  case 
of  Oray  agt.  HanMoh^  30  How.,  156,  not  concurred  tn,  as  there  th^  notice  of  appeal 
WIS  that  the  judgment  of  the  justice  should  have  been  for  a  sum  not  exceeding  $35,) 

All  that  the  statute  requires  is  that  the  modification  desired  should  be  clearly  and 
precisely  stated,  and  it  matters  not  in  what  language  the  statement  is  clothed,  if 
the  requisite  precision  and  certainty  are  obtained. 

Fourth  Judicial  Bepartmentj  General  Term,  Sept,  1870. 
Before  Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 
Appeal  from  an  order  of  special  term,  by  defendant. 

Mr.  LocKwooBf  for  appeUanU 

By  the  court,  Mullin,  P.  J. — The  plaintiff  brought  an 
action  before  a  justice  of  the  peace  of  the  county  of  Cha- 
taaqua,  to  recover  damages  for  the  breach  of  a  contract 
concerning  butter,  and  recovered  $135  78  damages  and 
$13  05  costs. 

The  defendant  appealed  to  the  county  court  of  said  county. 
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In  his  notice  of  appeal  he  specified  the  following  amongst 
other  particulars^  in  which  he  claimed  the  judgment  should 
be  more  favorable  to  him. 

^^lih.  The  judgment  should  have  been  more  favorable  to 
the  defendant  m  that  damages  should  not  have  been  so 
great  by  $25. 

**8^%.  Judgment  should  have  been  more  favorable  to  de- 
fendant in  that  damages  should  have  been  not  to  exceed 
SlOOy  and  should  not  have  been  more  than  $75." 

In  the  county  court  the  plaintiff  had  judgment  for 
$119  17  damages,  being  $16  61  less  than  he  recovered  in 
the  court  below. 

Both  parties  claimed  to  be  entitled  to  costs  in  the  county 
court.  The  county  clerk  taxed  the  plaintiff's  costs  at 
$107  15,  and  refused  to  tax  costs  for  the  defendant. 

A  motion  was  then  made  in  the  county  court  by  the 
defendant,  to  strike  plaintiff's  costs,  as  adjusted  by  the 
clerk,  from  the  roll  and  allow  the  costs  of  the  appeal  to  the 
defendant  and  that  they  be  inserted  in  the  judgment. 

The  county  court  denied  the  motion,  without  costs  to 
either  party,  and  from  that  order  the  defendant  appeals  to 
this  court. 

Section  371  of  the  Code  prescribes  that  costs  shall  be 
aUowed  to  the  prevailing  party  in  judgments  rendered  in 
appeal  cases  with  the  following  exceptions  and  limitations: 
In  the  notice  of  appeal  the  appellant  shall  state  in  what 
particular  or  particulars  he  claims  the  judgment  should 
have  been  more  favorable  to  him.  •  •  •  Within  fifteen 
days  after  service  of  the  notice  of  appeal,  the  respondeni 
may  serve  on  the  appellant  and  justice  a  consent,  in  writ- 
ing, to  allow  the  judgment  to  be  corrected  in  any  of  the 
particulars  mentioned  in  the  notice  of  appeal.  The  appel* 
lant  may  thereupon,  and  within  five  days  thereafter,  tile 
with  the  justice  a  written  acceptance  of  such  offer,  wiio 
shall  thereupon  make  a  minute  thereof  in  his  docket  und 
correct  such  judgment  accordingly.    •     •     •    If  such  ofler 
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be  not  inade^  and  the  judgment  in  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  judgment  in  the 
court  below,  or  if  such  offer  be  made  and  not  accepted,  and 
the  judgment  be  more  favorable  to  the  appellant  than  the 
offer  of  the  respondent^  the  appellant  shall  recover  costSf 
provided  however,  the  appellant  shall  not  recover  costs  un- 
less the  judgment  appealed  from  be  reversed  on  such  appeal, 
or  be  made  more  favorable  to  him  to  the  amount  of  $10. 
*  *  *  The  respondent  shall  be  entitled  to  costs  when 
the  appellant  is  not." 

The  courts  have  differed  very  widely  in  the  construction 
given  to  this  portion  of  the  code. 

It  has  been  held  by  some  of  them,  that  it  is  the  duty  of 
the  appellant  to  specify,  in  his  notice  of  appeal,  the  precise 
modifications  he  desires  to  be  made  in  the  judgment  of  the 
justice,  and  that  unless  he  is  tlius  precise  and  particular  the 
respondent  is  not  obliged  to  offer  to  modify  the  judgmentf 
and  he  (the  appellant)  is  not  entitled  to  costs  if  on  the  trial 
in  the  county  court  a  more  favorable  judgment  shall  be  re<^ 
covered  by  the  respondent.  Such  was  the  construction 
given  to  the  section  in  Gray  agt.  Hannah  (30  How,y  156), 
Hotchkiss  agt.  Banks  (36  How.y  61). 

Other  courts  have  held  that  it  is  a  sufficient  compliance 
with  the  requirements  of  the  section  for  the  appellant  to 
state,  in  his  notice  of  appeal,  that  the  judgment  is  for  too 
much,  or  if  he  claims  a  modification  in  any  other  particular, 
to  specify  it  in  general  terms,  and  that  he  is  not  required  to 
name  the  exact  sum  to  which  he  claims  the  judgment 
should  have  been  rendered  for,  nor  to  specify  the  precise 
modification  in  any  other  respect  which  he  may  deem  him- 
self entitled  to. 

This  was  held  in  Wallace  agt.  Patterson  (29  HoiCy  170); 
Beed  agt.  Moore  (31  How.^  264). 

In  this  conflict  of  authority  we  are  at  liberty  to  give  to 
the  section  such  a  construction  as,  in  our  opinion,  is  best 
calculated  to  give  effect  to  the  manifest  intention  of  the 
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legislature,  without  doing  violence  to  the  language  used  to 
express  it. 

The  design  of  the  legislature  undoubtedly  was  to  furnish 
to  the  parties  a  cheap  and  ready  way  to  correct  errors,  which 
may  have  been  committed  in  the  court  below.  The  de- 
feated party  knows  wherein^  and  to  what  extent,  he  has 
been,  or  deems  himself  to  have  been  wronged.  He  is^ 
therefore,  required  in  his  notice  of  appeal  to  point  out  the 
particular  or  particulars  in  which  he  requires  a  modification 
of  the  judgment,  and  that  it  was  not  intended  he  should  do 
this  in  a  loose  and  uncertain  manner,  the  statute  provides 
that  if  he  claims  the  amount  of  the  judgment  is  less  favor- 
able to  him  than  it  should  have  been,  he  shall  state  what 
should  have  been  its  amount. 

This  requirement  can  only  be  complied  with  by  naming 
the  precise  sum  to  which  the  judgment  should  be  reduced. 

If  a  modification  of  the  judgment  in  any  other  respect  is 
desired  it  would  seem  to  be  equally  proper  and  necessary 
that  it  should  be  speci^cally  stated. 

We  cannot,  therefore,  assent  to  the  proposition  that  the 
appellant  compiles  with  the  statute  when  he  states  in  his 
notice  of  appeal  that  the  judgment  is  for  too  much,  or  in 
using  any  other  loose  and  uncertain  statement  of  the  modi- 
fication desired. 

Nor  can  we  agree  with  those  who  require  the  utmost 
precision  in  the  statement.  In  Gray  agt.  Hannah  (30  How.j 
156)  the  statement  in  the  notice  of  appeal  was,  that  the 
judgment  of  the  justice  should  have  been  for  a  sum  not  ex- 
ceeding $35,  and  ofiered  to  allow  judgment  in  favor  of  plain- 
tiff for  that  sum.  This  statement  was  held  not  to  be  suffi- 
ciently precise  and  definite,  and  the  appellant  was  refused 
costs  for  that  reason. 

Now,  with  tde  most  profound  respect  for  the  learned 
judges  who  rendered  that  judgment,  we  cannot  agree  with 
them.  We  think  the  statement  could  not  be  made  more 
definite  than  it  is.     If  the  first  branch  of  the  statement,  that 
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the  judgment  should  not  have  exceeded  $35,  was  uncertain, 
that  uncertainty  was  removed  by  the  offer  to  permit  judg- 
ment to  be  rendered  for  that  sum. 

All  that  the  statute  requires  is  that  the  modification  de- 
sired should  be  clearly  and  precisely  stated,  and  it  matters 
not  in  what  language  the  statement  is  clothed,  if  the  requi- 
site precision  and  certainty  are  attained. 

If  the  appellant  omits  to  comply  with  the  statute,  by 
stating  clearly  and  precisely  the  modification  of  the  judg- 
ment that  he  desires  to  be  made,  the  respondent  is  not  called 
upon  to  make  an  offer  to  modify,  and  a  subsequent  recovery 
in  the  appellate  court  of  a  judgment  for  a  less  amount  than 
was  recovered  in  the  court  below,  will  not  deprive  him  of 
his  costs  of  the  appeal. 

But  let  us  suppose  that  appellant's  notice  of  appeal  is  in 
exact  conformity  to  the  statute,  and  that  when  the  judgment 
before  the  justice  is  $100,  he  claims  in  his  notice  that  it 
should  have  been  for  but  one  dollar,  may  the  plaititiff  offer 
to  reduce  his  judgment  to  $95,  or  any  other  sum  he  thinks 
be  can  recover  on  a  second  trial;  if  he  recovers  such  sum,  is 
the  appellant,  nevertheless,  entitled  to  costs,  because  a  judg- 
ment more  favorable  to  him  has  been  recovered  f 

A  construction  that  would  lead  to  such  a  result  would 
operate  most  unjustly  on  the  party  recovering  the  judg- 
ment. He  must  either  surrender  his  entire  recovery,  or, 
at  the  risk  of  being  charged  with  the  whole  costs,  refuse  to 
consent  to  any  reduction,  however  well  satisfied  he  may  be 
that  he  cannot,  on  a  second  trial,  recover  the  same  measure 
of  damages,  or  obtciin  the  same  relief. 

If  the  respondent  is  bound  to  modify  to  the  extent  speci* 
fied  in  the  notice  of  appeal,  there  is  no  escape  for  him  from 
the  payment  of  costs  if  his  second  judgment  is  a  sixpence 
less  than  his  first. 

The  statute  is  that  within  fifteen  days  after  service  of  the 
notice  of  appeal,  the  respondent  may  serve  on  the  appellant 
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an  offer  to  allow  judgment  to  be  corrected  in  any  of  the 
particulars  mentioned  in  the  notice. 

Giving  effect  to  this  language,  without  regard  to  the  in- 
tention of  those  who  framed  the  provision,  the  respondent 
would  be  bound  to  offer  to  modify  precisely  as  claimed  in 
the  notice  or  omit  to  make  any  offer. 

It  it  was  the  intention  that  the  respondent  should  conform 
to  the  terms  of  the  notice,  and  was  not  to  be  at  liberty  to 
make  an  offer  to  modify  the  judgment  by  reducing  it  to  an 
amount  greater  than  the  appellant  claims  it  should  be,  then 
why  require  the  unmeaning  ceremony  of  making  an  offer  by 
the  respondent  a  consent  by  the  appellant  f 

If  the  respondent  yielded  to  the  claim  of  the  appellant,  a 
consent  to  the  modification  was  all  that  was  necessary.  It 
is  only  upon  the  theory  that  the  respondent  may  offer  to 
modify  the  judgment  differently  from  that  desired  by  the 
appellant,  that  an  acceptance  by  the  latter  could  be  neces- 
sary 

We  are  of  opinion  that  it  was  not  the  intention  to  require 
the  respondent  to  conform  his  offer  to  the  modifications 
specified  in  the  notice  of  appeal,  but  that  he  may  offer  to 
modify  m  any  other  respect  he  deems  proper,  but  the  modifica- 
tion must  be  in  the  respects  mentioned  in  the  notice — that 
is  to  say,  if  the  appellant  claimed  in  his  notice  that  the 
judgment  was  for  too  much,  the  offer  must  be  to  reduce 
the  amount — if  the  action  was  in  the  nature  of  replevin  and 
there  was  judgment  for  the  return  of  articles  of  property  to 
which  appellant  claimed,  the  respondent  was  not  entitled  or 
had  never  come  into  the  custody  of  appellant,  then  the 
offer  must  be  to  modify  the  judgment  so  as  to  require  the 
return  of  less. 

A  subsequent  clause  of  the  same  action,  seems  to  contem- 
plate, that  the  offer  of  the  respondent  is  not  in  conformity 
to  the  claim  of  the  appellant  in  his  notice  as  it  (the  sum 
ofiered)  and  not  the  amount  of  the  judgment,  is  the  stan- 
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dard  by  which  the  right  of  the  parties  to  costs  is  to  be 
determined. 

It  is  provided,  that  if  no  offer  is  made,  and  the  second 
recovery  is  more  favorable  to  the  appellant  than  the  first,  he 
is  entitled  to  costs.  But  when  an  offer  is  made  and  not 
accepted,  and  the  second  recovery  is  more  favorable  to  the 
appellant  than  the  offer,  the  appellant  is  entitled  to  costs. 

It  is  not  unfrequently  the  subject  of  criticism,  that  the 
courts  give  to  the  language  of  an  act  of  the  legislature  a 
meaning  in  one  clause  or  section  essentially  different  from  that 
given  to  it  m  another  in  the  same  statute.  But  legislators  are 
subject  to  the  same  infirmity  in  expressing  their  intention  in 
words  as  other  men,  and  hence,  it  not  unfrequently  occurs, 
that  unless  the  intention  is  followed  instead  of  the  language, 
the  object  the  legislature  intended  to  attain  would  fail 
altogether,  or  the  greatest  injustice  done. 

The  truth  of  this  remark  is  very  well  illustrated  in  the 
case  before  us.  If  the  word  '^particulars''  in  the  clause  now 
under  consideration  is  to  have  the  same  meaning  given  to 
it  as  is  given  to  it  in  the  preceding  clause,  it  follows  that 
the  respondent  must  offer  to  modify  precisely  as  the  appellant 
in  his  notice  desired  it  to  be  modified,  and  he  cannot 
escape  litigation  by  offer  to  reduce  the  judgment  to  any 
amount  larger  than  is  claimed  by  the  appellant,  and  less 
than  the  original  recovery,  and  if  the  appellant  is  unscru- 
pulous in  his  claim  in  his  notice  of  appeal,  he  is  enabled  to 
compel  the  respondent  to  surrender  substantially  his  whole 
recovery  or  pay  costs  of  the  appeal  if  his  second  judgment 
falls  below  the  first 

This  unjust  result  is  prevented  by  holding  that  the 
respondent  complies  with  the  statute  when  he  offers  to  reduce 
his  judgment  in  the  amount,  when  the  amount  is  complained 
of  in  the  notice  of  appeal,  or  in  the  relief  granted  when  thai* 
is  the  subject  of  complaint. 

The  requirement  that  the  appellant  should  point  out  the 
precise  sum  to  which  the  judgment  should   be  reduced  oi 
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the  precise  modification  in  any  other  respect  which  he 
desires  to  have  made,  is  not  in  the  view  we  take  of  the  pro- 
visions^  either  useless  or  unmeaning.  It  is  right  that  the 
respondent  should  be  informed  of  the  objections  the  appel- 
lant has  to  the  judgment  and  what  modifications  of  it  would 
obviate  such  objections.  Thus  informed,  he  can  determine 
intelligently  how  much  he  will  relinquish  of  his  judgment, 
and  thereby  avoid  litigation.  A  general  allegation  in  the 
notice  of  appeal  conveys  to  him  no  information.  It  does 
not  enable  him  to  form  a  conclusion  as  to  the  propriety  of 
making  an  off^r,  of  terms  of  peace.  This  the  legislature 
designed  he  should  have  an  opportunity  to  do.  And  that 
opportunity  is  only  offered  when  the  notice  contains  a  pre- 
cise statement  of  the  objections  of  the  appellant  to  the 
judgment. 

If  we  are  right  in  our  construction  of  the  section  under 
consideration,  it  follows,  that  the  statement  in  the  appel- 
lant's notice  of  appeal  in  this  case,  is  wholly  defective. 

Thedamages  recovered  in  the  justices'  court,  were  $135  78. 
In  the  seventh  clause  of  the  notice  of  appeal,  the  appellant 
claims  that  they  should  not  have  been  so  large  by  $25.  In 
the  eighth,  the  claim  is  that  they  should  not  have  exceeded 
$100  ;  and  it  is  also  claimed  they  should  not  have  exceeded 
$75. 

It  is  impossible  for  the  respondent  to  know  to  what  sum 
the  appellant  is  willing  the  judgment  should  be  reduced, 
and  it  is  this  information  he  was  bound  to  furnish  by  his 
notice. 

The  appellant  must  name  the  precise  sum  to  which  the 
judgment  should  be  reduced  and  if  he  does  not,  the 
respondent  is  not  bound  to  make  an  offer,  and  he  is  entitled 
to  the  costs  of  the  appeal,  whatever  sum  he  may  recover  on 
the  second  trial. 

The  order  of  the  special  term  is  affirmed,  with  $10 
costs. 
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N.  Y.  COMMON  PLEAS- 
Murphy  agt,  Baldwin. 

The  defendant  is  a  manafactarer  and  dealer  in  earriaget.  His  store, is  on  the  corner 
of  10th  street  and  Broadway  in  the  city  of  New  York ;  over  his  store  is  a  fur- 
nished apartment  in  which  he  has  his  meals  cooked  and  sleeps,  lliis  appartment 
he  has  occupied  for  years.  About  a  year  ago  he  hired  a  house  in  Litchfield,  Con- 
necticut, and  moved  his  family  into  it,  from  this  city.  This  place  defendant  callii 
kis  home,  and  goes  to  it  every  week : 

Meldf  on  motion  to  vacate  an  cUtackment  against  defendant,  that  he  is  a  non^rtiidaU, 
and  that  the  motion  should  be  denied. 

Special  Term^  Mayy  1871. 

Motion  to  discharge  attachment  issued  Against  defendant 
under  section  227,  as  a  non-resident. 

Eugene  Smith,  for  plaintiff. 

George  V.  N.  Baldwin,  for  defendant 

Joseph  F.  Daly,  J. — ^In  the  case  of  Chains  agt.  Wilson^ 
(1  Bosta.i  673,)  the  general  term  of  the  superior  court  of 
this  city,  decided  (1858,)  that  a  defendant  whose  family 
occupy,  and  for  several  years  have  occupied  a  dwelling 
house  in  another  state,  hired  by  him  and  who  habitually 
passes  the  night  of  each  day  and  the  sabbath  with  his 
family,  is  a  non-resident;  also  that  whether  a  man's  absence 
from  his  family  be  for  eight  hours  in  each  day  or  six  days 
in  each  week,  if  he  has  a  family  living  in  a  neighboring  state 
to  whom  he  resorts  for  comfort,  relaxation  and  repose,  and 
with  whom  he  abides  whenever  the  immediate  demands  of 
his  business  upon  his  attention  will  permit,  whenever  sick- 
ness detains  him  from  conducting  that  business,  and  when 
those  days  successively  return  on  which  business  ceases  and 
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man  rests  from  his  labor,  he  resides  in  such  neighboring 
state  where  (in  every  proper  sense  as  understood  no  less  by 
those  who  are  learned  in  the  law  than  by  the  common 
intelligence  of  every  day  life)  is  his  home. 

Also  that  where  one  has  a  home,  as  that  term  is  ordinarily 
used  and  understood  among  men,  and  he  habitually  resorts 
to  that  place  for  comfort  and  rest,  relaxation  from  the  cares 
of  business  and  restoration  to  health,  and  there  abides  in  the 
intervals  when  business  does  not  call,  that  is  his  residence 
both  in  the  common  and  legal  meaning  of  the  term.  That 
case  was  argued  by  James  T.  Brady,  J.  W.  Edmonds  and 
D.  D.  Field. 

The  opinion  was  written  by  Woodruff,  J.  and  concurred 
in  by  Slosson  and  Hoffman,  JJ. 

The  decision  seems  to  be  correct  and  has  not  been  dis- 
sented from  by  a  higher  court. 

In  Lee  agt.  Stanley^  (9  How.^  275;,)  the  -special  term  of 
the  supreme  court  (first  district),  decided  that  the  defendant, 
who  kept  a  house  in  Bradford,  New  Hampshire,  in  which 
his  wife  and  children  lived  and  in  which  he  entertained  his 
friends,  and  which  was  frequently  called  by  him  his 
'^  home,"'  resided  there,  and  not  in  this  state,  although  for 
two  years,  he  had  a  store  of  goods  in  this  state,  and  did 
business  here,  and  actually  resided  in  this  state  with  the  in 
tention  of  making  it  his  permanent  residence. 

Under  the  authority  of  these  cases,  it  would  seem  that 
admitted  facts  on  this  motion  would  show  the  defendant  to 
be  a  non-resident.  He  is  a  manufacturer  and  dealer  in  car- 
riages. His  store  is  on  the  corner  of  10th  street  and  Broad- 
way ;  in  this,  over  his  store,  is  a  furnished  apartment,  in 
which  he  has  hfs  meals  cooked,  and  sleeps.  This  apartment 
he  has  occupied  for  years,  except  during  the  winter  of  1869, 
when  he  resided  with  his  family  in  60th  street  in  this 
city. 

Where  his  family  lived  before  that  winter,  is  not  stated. 
About  a  year  ago,  he  moved  his  family  to  Litchfield,  Con- 
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necticut.  He  took  a  place  there  for  them,  but  owns 
no  real  estate  there,  he  has  been  heard  to  speak  of  it  as  his 
^'horne/'  his  family  there  consists  of  his  wife  and  children, 
he  has  no  intention  of  changing  his  residence  to  Litchfield, 
ho  has  and  uses  direction  tags  or  labels  printed  with  the 
address,  **  Theodore  E.  Baldwin,  Licthfield,  Conn."  has 
spoken  of  not  being  in  town  on  Saturday,  saying  '^I  am 
going  home,"  that  he  has  referred  to  his  visits  to  Litchfield  as 
<^ going  home,"  that  a  man  does  his  marketing  here  for  his 
apartments  in  10th  street  and  Broadway,  that  he  makes 
visits  out  of  the  city,  not  more  than  weekly  and  not  longer 
than  a  day  and  a  half,  and  this  chiefly  in  the  summer  and 
fall  months,  he  has  never  spent  ten  consecutive  days  in 
Litchfield;  during  the  summer,  his  practice  is  to  go  out  of 
town  on  Friday  or  Saturday,  and  return  on  Sunday  even- 
ings, but  not  in  the  winter,  and  during  the  last  few  months 
he  has  been  in  town  almost  uninterruptedly. 

When  his  family  come  to  the  city  they  stop  with  him  in 
his  apartment;  for  two  or  three  years  he  has  shipped  goods 
to  his  own  address  at  Litchfield,  addressed  with  small  tags, 
and  shipped  furniture  there  from  10th  street,  he  has  shipped 
groceries,  provisions,  &c.,  to  his  own  address  at  Litchfield 
from  the  city,  tor  two  years  past. 

If  some  light  were  thrown  on  the  place  of  residence  of 
defendant's  family  prior  to  the  winter  of  '69,  which  they 
spent  in  60th  street,  it  might  relieve  this  question  of  resi- 
dence of  some  doubt,  but  my  impressions  from  the  testimony 
are,  that  the  winter  of  '69  was  an  exceptional  visit  to  this 
citv  from  Litchfield. 

It  is  quite  likely  that  as  the  defendant  has  to  remain  at 
least  six  days  of  the  week  in  New  York  to  attend  to  his 
business,  he  finds  a  furnished  room  over  his  store  more  con- 
venient and  economical  than  boarding  at  a  hotel,  but  the 
evidence  shows  this  furnished  apartment  to  be  a  resting 
place  of  convenience  merely,  and  not  the  home  of  defendant. 

Either  his  family  is  paying  a  temporary  visit  of  several 
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years  duration  at  Litchfield,  and  the  true  residence  of  his 
wife  and  children  is  in  the  furnished  apartment  over  his 
store,  corner  10th  street  and  Broadway,  or  they  reside  at 
Litchfield,  and  his  home  is  with  them,  no  matter  how  few 
the  opportunities  may  be  for  him  to  visit  them. 

I  think  the  defendant  a  non-resident,  and  that  the  motion 
should  be  denied 

VouXLL  18 
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SUPREME  COURT. 
Jason  Fairbanks  agt.  Mart  Mothersell. 

As  the  law  audoabtedly  now  is,  in  reg^ard  to  the  separate  property  of  married 
women,,  they  may  make  special  contracts  with  their  husbands,  and  let  jobs  to  them 
of  particular  work,  snch  as  bailding  and  the  like,  the  same  as  tboagh  they  were 
strangers,  and  in  snch  a  case,  where  the  transaction  is,  in  all  respects,  in  good 
faith,  and  the  hosband  employs  the  men  on  his  work  in  his  own  name  and  for  his 
own  benefit  as  contractor  or  jobber,  and  in  no  respect  on  the  wife's  credit,  the 
laborers  so  employed  would  haye  to  look  to  the  kmhaT^d  for  pay,  and  conld  not 
make  the  wife  liable,  the  same  as  in  any  other  case  where  a  jobber  employs 
laborers  for  himself  to  work  on  bis  job.  Sach  an  arrangement  between  husband 
and  wife,  however,  should  be  regarded  with  suspicion ;  and,  in  case  of  non-pay- 
ment  of  the  laborers  by  the  husband,  the  most  searehing  and  rigorous  scrudny 
should  be  instituted. 

In  this  case  the  defendant  owned  separate  real  estate,  and  was  engaged  in  building 
upon  it.  She  let  the  job  of  digging  the  cellar  and  laying  the  cellar  wall  to  her 
husband,  and  paid  him  therefor,  according  to  the  agreement.  $138.  The  hus- 
band requested  the  plaintiff  to  do  some  work,  with  his  team,  of  plowing  and 
scraping  in  leyeling  off  the  lot,  and  the  plaintiff  did  not  know  at  the  time  but  that 
the  husband  owned  the  premises,  and  supposed  he  was  working  for  him  upon 
his  own  property : 

(n  an  action  against  the  wife  to  recoTer  the  amount  of  this  work,  labor  and  serrices, 
held,  that  this  work  was  not  done  upon  the  cellar  job  let  to  the  husband,  but 
upon  the  lot  belonging  to  the  wife ;  so  the  case  stands  simply  upon  an  employ- 
ment by  the  husband  to  work  for  his  wife  on  her  separate  property,  without  any 
express  agreement  whether  he  should  be  paid  by  the  husband  or  wife.  The 
defendant  knew  the  plaintiff  was  at  work  there,  and  saw  the  kind  ot  work  he  was 
doing,  and  the  law  will  imply  a  promise,  on  her  part,  to  pay  for  the  services,  if  it 
was  in  fact  her  work.    Judgment  for  plaintiff. 

Fourth  Department,  Buffalo  General  Term,  June^  1871, 
Before  Mullin,  P.  J.,  Johnson  and  Talcott,  J.J. 
The  action  was  brought  in  a  justice^s  court  of  Jefferson 
county.  The  complaint  alleges  that  the  defendant  is  a 
married  woman  owning^  in  her  own  right,  a  lot  of  land 
situated  on  Washington  Street,  in  the  city  of  Watertown, 
and  that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  fifty  dollars^  for  work,  labor  and  services  performed 
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for  defendant  by  the  plaintiff,  in  or  about  tbe  month  of 
November^  1868;  at  her  request,  and  for  the  benefit  of  her 
separate  estate.  The  answer  was  a  general  denial.  On 
the  trial  it  was  admitted  that  the  defendant  owned  the  real 
estate  as  alleged  in  the  complaint.  The  plaintiff  testified 
that  in  November,  1868,  his  hired  man  and  team  performed 
work  on  the  lot,  plowing,  scraping  and  leveling  it  off,  which 
was  worth  the  sum  of  $37  50.  The  plaintiff  rested,  and  a 
motion  for  a  nonsuit  was  denied.  The  defendant's  husband 
was  then  sworn,  and  he  testified  that  he  employed  the 
plaintiff  to  do  the  work  in  question^  on  his  own  account. 
That  he  had  a  contract  from  his  wife,  the  defendant,  to  dig 
a  cellar  and  build  the  wall  of  the  same,  for  which  he  wsl$ 
paid  $138.  The  defendant  also  testified  that  she  never  em- 
ployed the  plaintiff  to  do  the  work,  and  never  authorized 
any  one  to  employ  him  for  her;  that  she  let  the  job  of  dig- 
ging the  cellar  and  laying  up  the  wall  to  her  husband,  and 
paid  him  therefor  $138.  The  defendant's  husband  also 
swore  that  he  paid  the  claim  to  plaintiff.  On  the  cross-ex* 
amination  of  these  witnesses,  it  appeared  that  the  defendant, 
in  the  fall  of  1868,  was  engaged  in  erecting  a  house  upon 
the  lot.  That  she  eipployed  all  the  workmen,  either  by 
herself  or  her  husband,  and  paid  them  herself,  except  the 
job  of  digging  and  completing  the  cellar,  which  she  let  to 
her  husband.  That  some  time  after  the  plaintiff's  man 
commenced  the  work  on  the  lot,  defendant  saw  him  at 
work  and  made  no  objections.  That  she  gave  her  husband 
a  check,  some  time  after  the  work  was  performed,  to  pay 
for  it.  That  her  husband  acted  ha  her  agent  in  such  matters, 
about  the  building  of  the  house,  as  she  could  not  attend  to 
personally.  The  plaintiff  admitted,  that  when  defendant's 
husband  engaged  him  to  do  the  work,  nothing  was  said 
about  defendant,  or  as  to  who  should  pay  for  it.  That  he 
made  no  entry,  or  charge  for  the  work  to  any  one.  That 
he  did  not,  when  the  work  was  being  done,  or  for  a  long 
time  after,  know  that  the  defendant  owned  the  lot.     That 


276        NEW  YORK  PRACTICE  EEPORTS. 

Fairbaokv  agt.  Mothenell. 

he  never  had  any  conversation  or  business  with  the  defend^ 
ant.  He  denied  that  the  defendant's  husband,  or  any  one, 
ever  paid  him  for  the  work.  The  justice  rendered  judg- 
ment for  the  plaintiff  for  $37  50  and  costs.  The  county 
court  of  Jefferson  County  affirmed  the  judgment^  and  the 
defendant  appealed  to  this  court. 

Moore  &  McCabtin^  far  appellant 
D.  O'BbieN;  for  respotident. 

By  the  courts  Johnson^  J. — The  work  and  labor  for  which 
this  action  was  brought,  was  confessedly  performed  by  the* 
plaintiff,  on  the  defendant's  separate  property  and  estate; 
and  she  received  the  benefit  and  advantage  of  such  labor. 
She  was  engaged  in  building  a  house  for  herself,  on  premises 
owned  by  her  separately ;  and  the  labor  was  performed  on 
the  premises,  in  some  way,  as  clearly  appears,  as  preparatory 
to  or  in  connection  with  the  erection  of  such  building.  The 
defense  to  this  claim  is  that  the  work  was  done  upon  the  em- 
ployment of  rhe  defendant's  husband,  on  his  own  account, 
and  not  for  the  defendant  in  any  legal  sense.  That  the  de- 
fendant let  the  digging  of  the  cellar,  and  the  laying  of  the 
cellar  wall,  to  her  husband,  by  the  job,  and  paid  him  therefor 
according  to  the  agreement,  $138,  and  that  this  work  was 
done  upon  that  job,  for  the  husband.  It  appears  that  the  hus- 
band requested  the  plaintiff  to  do  the  work  and  the  plaintiff 
did  not  know  at  the  time  but  that  the  husband  owned  the 
premises  and  supposed  he  was  working  for  him  upon  his 
own  property.  He  did  not  know,  and  was  not  informed, 
that  the  wife  owned  the  property,  and  the  husband  was  a 
mere  jobber  under  her  for  any  portion  of  the  work.  I 
suppose,  as  the  law  now  is,  in  regard  to  the  separate  prop- 
erty of  married  women,  they  may  make  special  contracts 
with  their  husbands,  and  let  jobs  to  them  of  particular 
work,  such  as  building  and  ,the  like,  the  same  as  though 
they  were  strangers;  and  in  such  a  case,  where  the  trans- 


NEW  YORK  PRACnOE  REPORTa  277 

Fairbanks  agt  Motherseil. 

^— — — ^— ■  ■ 

action  is^  in  all  respects^  in  good  faith,  and  the  husband  em- 
plors  the  men  on  his  work  in  his  own  name  and  for  his  own 
benefit  as  contractor  or  jobber,  and  in  no  respect  on  the 
wife's  credit^  the  laborers  so  employed  would  have  to  look 
to  the  husband  for  pay  and  could  not  make  the  wife  liable 
the  same  as  in  any  other  case  where  a  jobber  employs 
laborers  for  himself  to  work  on  his  job ;  such  an  arrange- 
ment, however,  between  husband  and  wife  must  be  an  ex- 
ceedingly suspicious  one  where  the  laborers  had  not  been 
paid  by  the  husband^  and  would  be  open  to  and  invite  the 
most  searching  and  rigorous  scrutiny.  Doubtless  in  such  a 
ca&e^  in  view  of  the  relation  between  the  proprietor  and 
jobber^  the  honesty  and  good  faith  of  the  transaction  should 
be  made  to  appear  very  clearly,  in  order  to  shield  the  wife 
from  liability. 

It  has  been  repeatedly  held  that  the  wife  may  employ 
the  husband  as  her  agent^  to  transact  any  or  all  of  her  busi- 
ness, and  this  being  so,  I  do  not  see  why  she  may  not  con- 
tract with  him  to  do  any  and  all  her  work  by  the  job^  for  a 
stipulated  price. 

In  this  case^  however,  it  is  not  shown  that  the  work  per- 
formed by  the  plaintiff  was  upon  the  job  of  digging  and 
walling  up  the  cellar.  The  husband  had  no  other  job  than 
the  cellar.  All  the  rest  of  the  work  on  the  lot  was  done 
for  the  defendant;  as  clearly  appears.  Plaintiff's  work^  as 
the  proof  shows^  was  plowing  and  scraping,  in  leveling  off 
the  lot.  It  was  not  upon  the  cellar,  or  at  least  that  does 
not  clearly  appear  from  the  evidence,  and  I  think  the  justice 
might  have  well  so  found. 

This  being  so^  the  case  stands  simply  upon  an  employ- 
ment by  the  husband  to  work  for  his  wife  on  her  separate 
property^  without  any  express  agreement  whether  he  should 
be  paid  by  the  husband  or  wife.  The  defendant  knew  the 
plaintiff  was  at  work  there,  and  saw  the  kind  of  work  he 
was  doing,  and  the  law  will  imply  a  promise  on  her  part  to 
pay  fot  the  services,  if  it  was  in  fact  her  work. 
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Upon  the  question  of  payment,  the  evidence  was  con- 
flicting and  the  finding  of  the  justice  is  conclusive.  The 
defendant  testifies  that  she  gave  her  husband  a  check  to 
pay  for  this  very  work,  but  as  the  claim  was  not  paid,  she 
remained  liable  as  before.  The  fact  that  she  gave  her  hus- 
band the  check  to  pay  for  the  labor  is  some  evidence  that 
she  expected  to  pay  for  it.  It  appears  that  the  plaintifi*did 
not  charge  the  work  to  any  one  until  after  he  ascertained 
the  wife  owned  the  property.  No  entry  had  been  made  of 
it  against  any  one  in  particular,  though  he  supposed  he  was 
doing  the  husband's  work  and  expected  he  would  pay  him. 
There  was  no  credit  given  to  the  husband  in  any  other  way. 
It  was  not,  therefore,  the  husband's  debt  as  it  was  not  on 
his  job,  nor  was  it  his  duty  to  pay  it. 

The  judgment  is  right,  and  must  be  affirmed. 
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SUPREME  COURT. 
Emily  Cook  agt.  Mabtin  Ebaft^  and  othera. 

An  equitahU  claim  on  land,  which  existed  prior  to  the  recovery  of  a  jadgment,  is 
given  a  preference  over  jadgments  docketed  afterwards:  bat  in  no  case  is  thai 
preference  given  where  the  equitable  right  did  not  exxH  prior  to  the  recovery  of  tkt 
jwdgnunt. 

There  is  no  principle  of  equity  by  which  a  purchaser  of  real  estate  or  ot  a  lease, 
which,  at  the  time  of  the  purchase  is  subject  to  the  lien  of  a  judgment,  (as  in  thirt 
ease)  can  claim  improvementt  whtequently  made  by  him,  altbongh  without  knowl« 
edge  of  the  judgment  to  be  exempt  from  the  lien. 

New  York  General  Term,  June,  1871. 

Before  Inqraham,  P.  J.  Barnard  and  Sutherland,  JJ. 

Appeal  irom  judgment  at  special  term. 

On  February  dd,  1863^  the  defendant,  Banker  recovered 
ajudgment  against  Martin  Kraft,  for  $442  21-100,  and  said 
judgment  was  on  the  same  day  docketed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York. 

That  on  the  18th  of  June,  1863,  the  defendant,  Reeve  also 
recovered  and  docketed  a  judgment  against  him  for  $305  06- 
100,  in  the  same  office. 

That  on  May  1st,  1867,  Kraft  took  a  lease  of  the  premises 
in  question  of  J.  L.  Phelps,  for  the  term  of  nineteen  years, 
which  was  recorded  same  day,  in  Liber  1014,  page  560. 

On  July  8th,  1867,  Kraft  made  a  mortgage  thereon  to 
one  Klauber,  for  $2,000. 

On  August  15th,  1867,  the  mortgage  for  $1,800,  thereon 
to  Herdtfelder  was  made  for  an  indebtedness  then  due 
to  mortgaigee,  without  any  equity.  And  on  January  23d, 
1868,  the  mortgage  thereon  to  Kreuder,  was  made  for 
$1,000 

That  each  of  said  mortgages  have  been  paid  and  the  lien 
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discharged.     The  plaintiff  had  assumed  to  pay  them  as  a  part 
of  the  consideration  for  the  transfer  of  said  lease  to  hen 

D.  M.  Porter,  for  appellants. 

L  The  judgment  of  Reeve  and  Banker  are  valid  liens 
upon  the  leasehold  in  question,  (a  (^lattel  real).  {Sec  5,  3dy 
B.  S.  6th  ed.,  p,  10);  and  the  record  was  notice  to  the 
mortgagees  and  all  others.  (Sec  4,  Bd^  IL  S.j  5th  ed.  i>., 
637  ;  Crosby  agt.  Woody  2  Seld.,  369). 

IL  The  three  mortgages  having  been  voluntarily  paid 
and  the  mortgage  liens  discharged  of  record  by  a  stranger, 
in  no  wise  connected  with  their  orign,  they  have  ceased  to 
exist,  and  cannot  now  be  set  up  against  the  liens  of  said 
judgments  which  are  still  in  existence.  Even  if  these 
mortgages  were  unpaid,  she,  having  no  connection  with  the 
original  transactions,  cannot  intervene  and  postpone  our 
liens  to  the  mortgages,  as  she  would  be  the  holder  of  the 
bald  mortgages,  without  any  other  rights, 

III.  The  evidence  as  to  the  want  of  knowledge  of  the 
existence  of  said  judgment  liens  on  the  part  of  the  plaintiff 
at  the  time  *^  she  paid  the  moneys  and  purchased  the  lease,'' 
under  appellants'  objection,  was  improperly  admitted. 

(a.)  As  the  evidence  did  not  relate  to  the  original  parties 
to  the  three  mortgages,  and  as  their  priority  must  be  deter- 
mined by  their  state  at  the  time  they  were  recorded,  which 
was  about  two  years  before  plaintiff  became  interested  in 
them  or  in  the  premises,  the  proof  was  immaterial  and  in- 
competent. 

(6.)  Because  the  record  was  notice ;  and,  although  the 
plaintiff  '^  knew  judgments  were  liens,  she  did  not  examine," 
she  was  negligent,  and  her  want  of  knowledge  cannot  over- 
come the  positive  provisions  of  law  that  a  docketed  judgment 
record  is  knowledge. 

IV.  There  is  no  evidence  but  what  the  original  parties 
to   the  transaction  knew  all  about   appellants'  judgment 
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liens.  Whether  the  plaintiff,  a  stranger  to  the  transactions 
out  of  which  the  mortgages  arose,  knew  or  not,  cannot 
affect  their  validity,  nor  increase  their  force  nor  priority,  nor 
affect  appellants*  liens. 

There  is  no  evidence  that  the  mortgages  were  made  in 
pursuance  of  any  agreement,  before  appellants'  liens  at* 
tached;  the  three  mortgages  were  clearly  made  without  any 
agreement  whatever. 

y.  The  authorities  cited  by  respondent  are  all  where 
there  was  an  agreement  (prior  to  the  judgment  being  dock- 
eted) creating  an  equity,  and  without  which  no  title  would 
have  passed  upon  which  the  judgment  could  have  become 
a  lien. 

Here  appellants'  liens  had  attached  before  any  agreement 
had  been  made  for  constructing  the  improvements. 

VI.  Appellants'  liens  being  notice  of  themselves,  no 
equities  were  created  by  the  transactions  between  Kraft  and 
his  mortgagees,  as  they  were  all  originated  after  ajppellants? 
liois  had  attached, 

Vn.  There  is  no  evidence  to  support  the  ninth  finding 
of  fact,  and  it  is  an  erroneous  conclusion  of  law. 

YIIL  The  exceptions  should  be  sustained. 

IX.  The  extra  allowance  is  twice  what  the  court  had 
power  to  give. 

The  judgment  should  be  reversed. 

Peter  Cook  and  Thomas  Darlington, /or  respondent 

I.  It  appearing  that  the  lease  in  question  was  wholly 
worthless  before  the  expenditure  of  the  moneys  secured  to 
be  paid  by  the  mortgages  thereon,  which  moneys  were  used 
in  making  improvements  upon  the  premises,  and  said  ex- 
penditures being  made  in  good  faith  under  the  advice  and 
direction  of  the  attorney,  Mr.  Cook,  and  it  appearing  that 
he  had  no  knowledge  of  the  existence  of  said  judgments 
until  more  than  two  months  after  the  purchase  by  his  wife. 
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also  made  under  his  advice — ^the  plaintifT  is  entitled  to  be 
considered  in  the  light  of  a  bona  Jide  purchaser^  and  as 
having  a  superior  equity  to  the  claim  of  the  judgment 
creditor. 

The  plaintiff,  in  fact,  seeks  to  recover  back  the  money 
necessarily  expended  by  her  and  her  assignors  in  improving 
the  property  and  saving  the  same  from  forfeiture  and  have 
a  superior  lien  as  to  those  amounts  over  every  otlier 
person. 

The  case,  Tollman  agt.  Farley  and  others,  is  a  case  in 
point.  In  that  case  it  was  held:  Where  mortgaged  prem- 
ises are  sold  under  a  prior  mortgage,  and  there  is  a  surplus 
arising  from  the  sale,  which  is  brought  into  court,  such 
surplus  belongs  to  the  mortgagees,  rather  than  to  judgment 
creditors  of  the  mortgagor,  although  their  judgments  are 
prior  in  date  to  the  second  mortgage. 

Judgment  creditors  are  entitled  only  to  such  rights  in 
the  real  estate  of  the  debtor  as  the  debtor  rightfully  pos- 
sesses. They  can  take  all  that  belongs  to  the  debtor  and 
nothing  more.  Tollman  agt.  Farley  and  others^  (I  Boi'b.y 
280). 

Also  see  opinion  by  court  in  above  case.  See  also  Wtii^ 
forth  agt.  Cruaginy  Tlie  Jurist^  May  4,  1844,  jp.  374. 

n.  The  proof  is,  that  there  was  no  knowledge  of  the  ex- 
istence of  the  judgments  until  two  months  after  the  pur- 
chase of  the  premises  by  plaintiff. 

Such  proof,  although  given,  was  unnecessary. 

And  not  only  is  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice^  protected  in  equity  against  a 
plaintiff  seeking  to  overturn  that  title  ;  but  a  purchaser  with 
notice  is  entitled  to  the  like  protection.  For  otherwise,  it 
would  happen  that  the  title  of  such  a  bono  fide  purchaser 
would  become  unmarketable  in  his  hands,  and  consequently 
he  might  be  subjected  to  great  losses  if  not  utter  ruin. 

The  question  sometimes  arises  as  to  who  is  to  be  treated 
as  a  bona  fide  purchaser  in  the  sense  of  the  rule  ;  and  it  has 
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been  held  that  a  judgment  creditor  by  elegit,  is  not  entitled 
to  be  deemed  such ;  but  he  takes  only  such  rights  in  the 
premises  as  the  judgment  debtor  rightfully  possessed.  Thus, 
for  example,  a  judgment  creditor  cannot  hold  an  estate 
subject  to  an  equitable  mortgage  by  an  elegit  executed  on 
the  estate  of  the  debtor  mortgagor,  except  subject  to  such 
equitable  mortgage,  although  he  had  no  notice  of  the  mort- 
gage at  the  time  of  the  elegit.  (2  Story^a  Equity  Juris.  ^ 
1603,  Adt  B.  997,  998,  999). 

The  knowledge  by  the  plaintiff  and  her  assignors  that 
their  money  improved  and  saved  the  property,  is  alone 
sufficient  to  entitle  her  to  priority  of  the  judgments,  although 
they  had  knowledge  of  the  existence  of  them. 

In  neither  the  cases  decided  was  a  want  of  knowledge 
of  the  existence  of  the  judgments  required  to  be  proven. 

ni.  The  case,  Crosby  agt.  Woody  (2  Seld.^  371,)  solely 
relied  upon  by  the  defendants,  is  not  a  parallel  case.  In  that 
case  the  money  loaned  did  not  improve  nor  incifease  the  value 
6f  the  property. 

But  even  in  that  case,  Johnson,  J.,  page  373,  in  rendering 
the  opinion  says : 

^^The  judgment  was  at  the  time  of  the  execution  of  the 
mortgage  unsatisBed  in  fact,  of  record,  and  a  legal  lien  on 
the  land,  and  no  circumstances  then  existed  entitling  the 
mortgagees  to  a  priority  in  equity  over  this  legal  lien. 

The  only  remaining  question  is,  whether  the  mortgagees 
have,  by  matters  subsequently  arising,  acquired  any  right 
Which  entitles  them  to  be  preferred  in  equity  to  the  judg- 
inent  creditor,''  which  decides  clearly  that  there  are  cases  in 
which  a  mortgage  given  subsequent  to  the  entry  of  judg- 
ment, may  have  priority  over  the  same,  and  this  decision 
confirms  the  case  of  TaUman  agt.  Farley  and  others. 

IV.  There  is  no  injustice  done  by  the  judgment  in  this 
case  to  the  defendants.  Banker  and  Reeve,  as  the  premises 
in  question  are  directed  to  be  sold,  and  out  of  the  proceeds 
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the  plaintiff  is  to  be  paid  first,  and  the  surplus  is  to  be  paid 
to  them. 

For  these  reasons,  the  judgment  is  correct  and  should  be 
affirmed. 

By  the  court,  Ingraham,  P.  J. — The  case  of  Tollman 
agt.  Farley,  (I  Barb.,  280,)  is  not  a  case  similar  to  the 
present.  In  that  case,  the  deed  of  tt^e  lots  was  left  in 
escrow  under  an  agreement  that  the  purchaser  should  go  on 
and  erect  buildings  thereon,  and  when  money  sufficient  had 
been  expended  on  the  building  to  secure  the  consideration 
money  for  the  land,  and  the  amount  of  money  advanced  by 
the  seller,  the  deed  was  to  be  delivered  and  a  mortgage  ex- 
ecuted for  the  whole. 

The  judgment  in  the  case  was  recovered  prior  to  deliver- 
ing the  deed,  and  the  judgment  creditor  sought  to  be  pre- 
ferred over  to  the  mortgage,  and  the  court  held  that  the 
mortgage  constituted  an  equitable  lien  entitled  to  preference 
over  the  judgment.  It  was  then  said,  that  the  judgment 
creditor  is  entitled  to  all  that  the  debtor  had  in  the  property 
at  the  time  of  the  recovery  of  the  judgment.  They  can 
take  all  that  belonged  to  the  debtor  and  no  more. 

Part  of  the  consideration  of  the  mortgage  in  that  case 
was  the  consideration  money  for  the  land  which  always 
entitled  to  priority  over  a  prior  judgment. 

The  correct  rule  is  given  by  the  chancellor  in  Kierstead 
agt.  Avery,  (4  Paige,  9,)  when  he  says:  ^^  A  judgment 
being  a  general  lien  on  the  land  of  the  debtor  is  subject  to 
every  equity  which  existed  against  the  land  in  the  hands 
of  the  judgment  debtor  af  the  time  of  docketing  of  the  judg- 
ment.*^ 

So  in  the  Matter  of  Howe,  (1  Paige,  125,)  it  was  held  that 
judgment  creditors  had  no  preference  over  prior  equitable 
claims,  but  were  limited  to  the  estate  as  it  existed  at  the 
time  of  recovering  the  judgment.    An  equitable  mortgage 


NEW  YORK  PRACTICE  REPORTa  285 


Cook  agt  Kralt 


not  recorded,  was  given  priority  over  judgments  docketed 
subject  to  the  agreemeut  for  the  mortgage. 

So  where  a  defective  mortgage  was  perfected  after  judg- 
ments recovered  prior  thereto,  the  court  decreed  a  perpetual 
injunction  against  the  judgment,  unless  the  creditor  would 
redeem  the  mortgage.  (See  also  Burrs  agt.  Burrs^  3  Ves* 
Jurs.f  576 ;  Finch  agt.  Eckeh  Winchester  1  Prince  Wm.^s  JRep. 
282 ;  Foster  agt.  Fouatj  2  Serg.  iSb  Eawlej  1 1  j  Burchard 
agt.  Phillips f  1]  Paige  J  66). 

In  all  the  cases  I  find  the  principle  to  be  the  same,  viz., 
that  the  equitable  claim  on  land  which  existed  prior  to  the 
recovery  of  the  judgment  is  given  a  preference  over  judg- 
ments docketed  afterwards  ;  but  in  no  case  is  that  preference 
given  where  the  equitable  right  did  not  exist  prior  to  the 
recovery  of  the  iudgment. 

I  know  of  no  principle  of  equity  by  which  a  purchaser 
of  real  estate  or  of  a  lease  which  at  the  time  of  the  purchase 
is  subject  to  the  lien  of  a  judgment  can  claim  improvements 
subsequently  made  by  him^  although  without  knowledge 
of  the  judgment  to  be  exempt  from  the  lien.  The  law  sup- 
poses the  party  purchasing  to  know  of  the  lien  and  charges 
on  him,  the  consequences  of  such  knowledge.  If^  when 
such  lien  exists^  he  voluntarily  expends  money  on  the 
premises^  the  same  becomes  subject  to  the  Her.  Any  other 
rule  would  virtually  destroy  the  lien  of  a  judgment  on  real 
estate.  The  principle  upon  which  equitable  liens  are 
allowed  to  have  priority  is,  that  the  contract  was  made  be- 
fore the  docketing  of  the  judgment.  After  that  date  the 
property  with  any  subsequent  improvements  is  subject  to 
the  lien. 

Where  something  has  been  done  by  the  assignee  of  a  lease 
to  prevent  the  lease  from  forfeiture,  it  may  be  that  equity 
would  enforce  a  priority  for  the  payment  of  such  claim  over 
a  prior  judgment.  But  such  claim  must  be  for  some  other 
cause  than  the  ordinary  rent  and  taxes  of  the  premises.  It 
must  be  something  which  the  lessee  was  not  bound  by  th« 
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lease  to  pay,  and  which  has  had  the  effect  to  presenre  the 
security  for  the  benefit  of  a  judgnaent  Creditor.  Such  a 
claim  would  be  the  payment  of  an  assessment  which  the 
lessor  was  bound  to  pay  and  did  not,  the  payment  of  which 
prevented  the  termination  of  the  lease  by  a  sale. 

The  learned  justice  erred  in  holding  the  moneys  expended 
after  the  recovery  of  the  judgment  by  the  plaintiff  were 
exempt  from  the  lien  of  the  judgment  recovered  prior  there- 
to, and  should  be  paid  before  such  judgment. 

Judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 
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N.  Y.  SUPEMOR  COURT. 

Bbnjamin    Hague,     plaintiff,     agt.     Owev     O'Conneb, 

defendant. 

Proof  of  a  parol  agreement  between  a  plaintiff  and  a  defendant  to  the  effect  "  that, 
in  case  plaintiff  woald  procure  certain  lands  of  the  defendant  to  be  sold,  or  wonld 
find  a  market  for  the  tame,  at  an  aggregate  price  of  not  lees  than  a  certain  Bnm» 
named  by  the  defendant,  the  defendant  wonld  sell  the  lands  for  said  price  and 
paj  to  the  plaintiff  for  his  services  one  half  of  the  excess,  which  the  plaintiff 
would  procure  to  be  given  over  and  above  the  sum  named  by  the  defendant/'  fci- 
lowed  up  by  further  proof  showing  fall  performance  on  the  part  of  the  plaintiff  at 
a  price  exceeding  the  limit  named  by  the  defendant  and  a  subsequent  refusal  of 
the  defendant  to  convey,  is  suittcient  to  entitle  the  plaintiff  to  recover  his  com- 
pensation ,  as  agreed  upon. 

General  Term,  JunCy  1869. 

Albert  Roberts,  for  plaintiff. 
Charles  D.  Ingebsoll,  for  defendant 

By  the  courty  Fbeedman,  J. — The  action  is  based  upon  and 
upon  the  trial  the  plaintiff  proved,  a  parol  agreement  made 
and  entered  into  between  him  and  the  defendant  in  about  the 
month  of  S^'ptember,  1867,  to  the  effect  that  in  case  plain- 
tiff would  procure  certain  lands  of  the  defendant  to  be  sold, 
or  would  find  a  market  for  the  same,  at  an  aggregate  price 
of  not  less  than  seventeen  thousand  dollars,  the  defendant 
would  sell  the  lands  for  said  price,  and  pay  to  the  plaintiff 
for  his  services  one  half  of  the  excess  which  the  plaintiff 
could  procure  to  be  given  over  and  above  the  said  aggregate 
tiiim.  The  evidence  further  shows,  and  it  is  not  disputed, 
that  in  pursuance  of  said  agreement,  the  plaintifl  appraised 
the  property,  divided  it  into  lots,  made  a  map,  and  estimated 
the  price  of  each  lot ;  that  he  submitted  the  map  and  ap- 
praisement to  the  defendant,  who  approved  of  it  as  made ; 
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that  plaintiff  thereupon  got  circulars  printed,  and  weut  round 
with  them,  and  finally  procured  purchasers  for  all  the  lots  at 
the  aggregate  price  of  eighteen  thousand  four  hundred  and 
seventy-five  dollars;  that  Thursday  evening,  the  Idth  of 
February,  1868,  was  appointed  between  the  parties  to  this 
action  and  the  purchasers  as  the  time,  and  Farmers'  Institute 
as  the  place,  for  the  delivery  of  the  deeds^  and  that  a  meet- 
ing of  all  parties  took  place  accordingly.  It  appears,  how- 
ever, that  the  defendant,  not  having  the  deeds  ready  for 
delivery  at  the  appointed  time  and  place,  applied  for  and 
obtained  an  adjournment  until  the  following  Tuesday, 
February  18,  1868,  but  that  at  the  same  time  he  com- 
mended the  plaintiff  for  the  manner  in  which  the  latter  had 
managed  the  business  and  informed  the  purchasers  that  the 
plaintiff  was  not  to  blame  for  the  delay.  On  the  18th  another 
meetmg  of  the  plaintiff  and  the  purchasers  took  place  pur- 
suant to  adjournment,  but  the  defendant  did  not  appear,  and 
again  made  a  default  in  the  delivery  of  the  deeds.  Upon 
these  facts,  I  think  the  plaintiff  is  entitled  to  recover  his 
compensation  as  agreed  upon.  I  am  of  the  opinion  that  he 
has  shown  a  perfect  cause  of  action,  which  could  not  be 
defeated  again  by  the  introduction  by  defendant's  counsel 
upon  plaintiff's  cross-examination  and  against  plaintiff's 
objection  of  a  new  agreement,  alleged  to  have  been  made  by 
plaintiff  on  the  day  after  the  second  default  of  the  defendant, 
for  the  reason,  amongst  others,  that  the  evidence,  as  it 
stands,  shows  that  the  plaintiff  was  induced  by  the  defend- 
ant to  sign  it  upon  the  representation  and  in  the  belief  that 
it  related  solely  to  an  allowance  by  plaintiff  to  defendant  of 
five  per  cent,  out  of  his  share  of  the  profits,  and  that  the 
plaintiff  did  not  know  or  suspect  it  to  contain  anything  else. 

The  plaintiff's  exception  to  the  order  dismissing  his  com- 
plaint should  be  sustained,  and  the  said  order  of  dismissal 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  evect. 

MoNELL  and  Jokes,  JJ.^  concurred. 
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SUPREME  COURT. 

Francis  H.  Moban^  respondent,  agt,  William  McClearns, 

appellant. 


In  fill  action  agnlnst  an  OTeneer  of  highwajs  for  wrongfallj  diTerting  a  waters 
eonrae  on  the  plRiiitiif  *8  laud,  it  is  error  for  the  jndge  to  inttmet  the  jary  that  the 
diversion  of  the  waters  on  the  plaiutifT's  laud  was  wrongful,  and  that  the  plain- 
titfis  entitled  to  recover  the  damages  he  has  sustained  thereby. 

Whether  the  diversion  was  wrongful  or  not,  depended  upon  a  variety  of  questions 
of  fact  which  were,  and  fairly  might  be,  controverted  upon  the  evidence,  and  the 
statement  of  the  court  to  the  jury  seems  to  preclude  any  consideration  by  them  of 
the  various  facts  in  controversy,  and  upon  which  the  legal  right  depended,  and 
which  it  was  error  to  wiibdraw  from  the  jury,  and  pass  upon  as  a  question  of 
law. 

It  is  also  error  for  the  court  to  instruct  the  jury  that  if  tb»  defendant  acted  malu 
etmuty  in  diverting  the  water,  to  injure  the  plaintiff,  the  plaintiff  was  entitled  to 
recover  all  the  damages  he  bad  sustained,  whether  the  defendant  had  a  right  to 
turn  the  water  or  not 

This  amounts  to  an  instruction  to  the  jury  that,  notwithstanding  a  puhlie  officer  may 
be  fully  warranted  and  duly  authorised  in  law  to  do  the  act  complained  of,  yet 
his  motives  are,  in  such  a  case,  the  subject  of  inquiry  by  the  jury,  and  if  they  come 
to  the  conclusion  that  his  motives  were  selfish  and  sinister,  then  the  aet  becomes 
unlawful. 

Sach  a  rule  determining  the  liability  of  public  officers — ^not  according  lo  the  lawful- 
ness of  their  acts,  but  according  to  what  a  jnry  may  suppose  to  have  been  their 
tflcret  motives — cannot  be  tolerated. 


Fourth  Department,  Submitted  May  General  Term^  1871. 

Decided  at  June  Term^  1871. 

Before  BIullin,  P.  Jl,  Johnson  and  Talcott,  J  J, 

This  was  an  appeal  from  a  judgment  of  the  county  court 
of  Onondaga  County,  in  favor  of  the  plaintiff.  The  action 
arose  in  justice's  court^  where  the  plaintiff  recovered  $140 
damages.  Upon  an  appeal  brought  by  the  defendant  to  the 
county  court  of  Onondaga  County,  the  action  was  tried  be- 
fore Hon.  Henry  Rieoel,  county  judge,  and  a  jury,  and 
Vou  XLL  19 
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resulted  in  a  verdict  in  favor  ot  the  plaintiff  for  the  sum  of 
$150. 

The  facts,  sq  far  as  they  are  material,  are  sufficiently 
stated  in  the  opinion  of  the  court. 

LuDiNGTON  &  Gillespie,  ybr  respondent 
Fuller  &  VjiNif,  for  appellant. 

By  the  courty  Talcott,  J. — The  action  was  for  wrong- 
fully diverting  a  watercourse  on  the  plaintiff's  land,  to  his 
damage.  The  defendant  justified  as  overseer  of  highways. 
The  facts  seem  to  have  been  that  the  defendant,  as  over 
seer  of  highways,  had  opened  a  ditch  on  the  west  side 
of  a  road  in  his  district,,  which  had,  for  some  tiine,  been  ob- 
structed, and  had  also  destroyed  a  sluiceway  which  had 
been  censtructed  by  the  trusteea  of  a  school  district,  across 
the  same  road,  whereby  the  water  flowing  on  the  west  side 
was  carried  across  on  to  an  east  and  west  road ;  the  effect 
of  which  was,  at  times,  to  excavate  the  east  and  west  road, 
and  render  it  dangerous,  if  not  impassable.  Another  effect 
of  the  sluiceway  which  had  been  made  by  the  trustees  of 
the  school  district,  was  to  throw  upon  the  defendant's  farm 
water  from  the  west  ditch,  which  had  not  before  been 
Accustomed  to  flow  on  his  land,  and  to  subtract  a  consider* 
able  quantity  of  water  from  that  which  had  formerly  flowed 
down  the  west  ditch  and  thence,  by  another  existing  sluice- 
way, across  the  road  on  to  the  land  of  the  plaintiff. 

It  was  claimed  by  the  plaintifi  that  in  thus  changing  the 
•course  of  the  water,  the  defendant  was  actuated  by  motives 
of  self  interest  to  protect  his  own  land,  and  not  by  motives 
•connected  with  the  public  interest,  or  by  a  design  to  injure 
the  plaintiff. 

On  the  trial,  the  question  as  to  where  the  water  had  been 
4iccustomed  to  flow  before  the  trustees  of  the  school  district 
had  changed  its  course,  was  litigated;  and  the  defendant 
^ave  evidence  tendiiig  to  show  that,  from  time  immemorial, 
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the  water  had  been  used  to  flow  down  the  west  ditch  until 
the  time  when  it  was  thus  intercepted  by  the  trustees  of 
the  school  district;  and  also  tending  to  show  the  material 
injury  to  the  east  and  west  highway  which  was  produced 
by  the  change  which  had  been  made;  and  tending  to  show 
that  the  acts  done  by  the  defendant  only  restored  the  water- 
course to  its  ancient  condition,  and  were  proper  to  protect 
the  east  and  west  highway. 

Among  a  great  variety  of  propositions,  the  count,  on  the 
trraly  stated  to  the  jury  as  follows: 

^^  I  think,  therefore,  that  the  diversion  of  these  waters 
upon  the  plaintiff's  land,  was  wrongful,  and  that  the  plain- 
tiff is  entitled  to  recover  the  damages  he  has  sustained  by 
reason  oi  the  diversion  of  these  waters  upon  his  land." 

To  this  the  defendant  excepted.  This  appears  to  have 
been  an.  instruction  to  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  and  not  a  mere  intimation  of  an  opinion 
on  a  question  of  fact,  and  must  have  been  so  received. 

Now,  whether  the  diversion  was  wrongful  or  not,  de- 
pended upon  a  variety  of  questions  of  fact,  which  were,  and 
fairly  might  be,  controverted  upon  the  evidence,  and  the 
statement  of  the  court  to  the  jury  seems  to  preclude  any 
consideration  by  them  of  the  various  facts  in  controversy, 
and  upon  which  the  legal  righu  depended,  and  which  it  was 
error  to  witlylraw  from  the  jury  and  pass  upon  as  a  ques- 
tion of  law. 

Again:  the  court  instructed  the  jury  as  follows: 

**If  you  come  to  the  conclusion  that  the  defendant  acted 
maliciously  in  diverting  this  water,  that  he  did  not  do  it 
because  he  deemed  it  a  public  duty,  or  because  he  deemed 
it  reasonable  and  proper  for  him  to  do  it  as  a  public  officer, 
but  did  it  maliciously  to  injure  Mr.  Moran,  then  the  plain- 
tiff is  entitled  to  recover  all  the  damages  he  Has  sustained, 
whether  he  had  a  right  to  turn  the  water  or  not." 

This  instruction  was  excepted  to.  It  amounts  to  an  in- 
struction to  the  jury,  that  notwithstanding,  a  public  officer 
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liiay  be  iuUy  warranted  and  duly  authorized  in  law  to  do 
the  act  complained  of^  yet,  his  motives  are  in  such  a  case 
the  subject  of  inquiry  by  the  jury,  and  if  they  come  to  the 
conclusion  that  his  motives  were  selfish  and  sinister,  then 
the  act  becomes  unlawful. 

It  is  scarcely  necessary  to  say  that  such  a  rule  determining 
the  liability  of  public  officers^  not  according  to  the  lawfulness 
of  their  acts,  but  according  to  what  a  jury  may  suppose  to 
have  been  their  secret  motives,  could  not  be  tolerated.  In 
civil  actions  the  inquiry  is  first  as  to  the  lawfulness  of  the 
act  complained  of.  If  the  act  be  unlawful,  the  motives 
which  have  actuated  a  party,  may  in  many  cases  operate 
upon  the  question  of  damages,  but  the  motives  can  rarely 
be  a  subject  of  inquiry  where  the  act  done  was  in  the 
exercise  of  a  clear  legal  right.  It  was  no  valid  objection  to 
the  justification  of  the  defendant  that  he  had  not  been 
ordered  by  the  commissioners  of  highways,  to  make  the 
repairs  in  question.  It  is  made  the  duty  of  the  overseer  of 
highways  under  a  penalty  to  keep  the  highways  in  his  dis- 
trict in  repair,  and  it  is  well  settled  that  this  duty  devolves 
upon  him  whether  he  has  been  directed  by  the  commission- 
ers or  not.     {McFadden  agt.  Kinsbury^  11  TFenrf,,  667). 

The  judgment  of  the  county  court  must  be  reversed,  and 
a  new  trial  granted  in  that  court,,  costs  to  abide  the  event. 
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COURT  OF  SESSIONS. 

The  People  op  the  State  of  New  York  agt.  Sidney 

Burr. 

A  tradetman  to  whom  raw  materials  are  given  to  be  converted  into  mannfiietare<l 
arUcIeSy  (leather  stock  to  be  manafactured  into  shoes,)  who  contracts  and  receives 
them  in  good  faith,  is  not  gnilty  o.f  embexzUmentj  by  a  sabseqnent  wrongful  «o»- 
ver««9iiof  themannfactnred  articles. 

The  empioyment  of  the  tradesman,  is  an  independent  eontractf  and  inmates  not  the 
relation  of  master  and  servant,  bnt  that  of  bailor  and  bailee. 

Kings  County^  June^  1871. 

The  defendant  was  tried  and  convicted  of  embezzlement 
at  the  May  term  of  this  court.  Several  questions  presented 
by  the  case^  being  reserved  for  subsequent  consideration  and 
disposal. 

Troy,  J. — The  evidence  established  the  following  facts : 
— The  defendant,  a  boot  and  shoe  maker,  residing  in  the 
city  of  Brooklyn,  was  occasionally  employed  as  such  by  the 
prosecutor  who  was  a  shopkeeper  in  the  business  of  manu- 
facturing and  selling  boots  and  shoes  in  the  city  of  New 
York,  to  manufacture .  for  him,  he  furnished  the  materials 
ready  cut  and  prepared  for  manufacture,  the  defendant 
taking  those  materials  to  his  own  house  and  returning  the 
work  when  completed.  He  was  not  paid  regular  wages ; 
his  compensation  depending  upon  and  being  regulated  by 
the  quantity  of  work  performed  at  fixed  prices,  and  pay- 
ment to  be  made  on  the  completion  and  return  of  the  work 
as  agreed  on. 

He  was  not  permanently  or  exclusively  employed  by  the 
prosecutor,  but  did  such  other  work  in  addition  to  that  fur- 
nished by  him  as  he  could  obtain. 


♦ 
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In  January  last  he  received  from  the  prosecutor  at  the 
city  of  New  York,  "  seventy-two  pairs  of  stock  for  shoes," 
of  the  value  of  sixty-five  dollars,  to  be  made  into  shoes  and 
returned  when  completed  ;  that  be  brought  the  goods  to  his 
home  in  Brooklyn,  and  having  completed  the  work,  he 
carried  it  to  New  York,  for  the  purpose  of  rf'tiirning  it  to 
the  prosecutor,  when  under  the  influence  of  liquor  he  sold, 
or  consented  to  the  sale,  of  the  property,  and  shared  the' 
proceeds  with  a  companion. 

The  statute  defining  the  ofiiense  of  embezzlement,  declares 
that^  *^  if  any  clerk  or  servant  of  any  private  person,  or  of 
any  copartnership,  (except  apprentices  and  persons  within 
the  age  of  eighteen  years,)  or  if  any  officer,  agent,  clerk  or 
servant  of  any  incorporate  company,  shall  embezzle  or  con- 
vert to  his  own  use,  take,  make  away  with,  or  secrete  with 
intent  to  embezzle,  or  convert  to  his  own  use,  any  money, 
goods,  rights  of  actions,  or  other  valuable  securities  or  effects 
whatever,  belonging  to  any  other  person  which  shall  have 
come  into  his  possession  or  under  his  care  by  virtue  of  such 
employment  or  office,  he  shall  upon  conviction  be  punished 
ia  the  manner  prescribed  by  law  for  feloniously  stealing." 

The  indictment  in  this  case  describes  the  prisoner  as  the 
clerk  and  the  servant  of  prosecutor,  and  charges  him  with 
having  embezzled  '*  seventy-two  pairs  of  stock  for  shoes." 

Embezzlement  is  a  species  of  larceny,  and  the  term  is 
applicable  to  cases  of  fuitive  and  fraudulent  appropriation  by 
clerks,  servants  or  carriers  of  property  coming  into  their 
possession  by  virtue  of  their  employment,  it  is  distin^juished 
from  larceny,  properly  so  called,  as  being  committed  in 
respect  of  property  which  is  not  at  the  time  in  the  actual 
possession  of  the  owner.  (See  4  Blackstone^s  Com ,  220, 
231;  BurriWs  Law  Did  vol  1,  p.  415;  liarbour^s  Crim. 
Law,  149  ;  3  ArchahoWs  C.  P.  d;  P.,  449  ;  Eoscoc^s  Cr.  Ev. 
414 ;  Jiussell  on  Crimes.) 

To  constitute  larceny,  it  is  necessary  that  the  property 
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should  be  taken  from  the  po8session  of  the  owner  or  person 
in  possession  thereof  with  a  felonious  intent,  and  it  may  be 
committed  by  any  person  ;  whereas  embezzlement  under 
our  statutes  can  only  be  committed  by  a  clerk  or  servant  of 
a  private  person,  or  of  a  copartnership,  or  an  officer,  agent, 
clerk  or  servant  of  an  incorporated  company,  or  by  a  carrier; 
it  cannot  be  committed  with  respect  to  property  in  the 
possession  of  the  owner,  employer  or  master,  but  only  of 
such  property  as  shall  have  come  into  the  possession  of  the 
class  of  persons  described,  by  virtue  of  their  employment  or 
office.  The  law  contemplates  a  lawful  possession  in  the 
servant  acquired  from  some  person  other  than  the  master, 
but  by  virtue  of  his  employment  and  his  appropriation  while 
in  transitu  before  it  reaches  the  hands  of  such  master  or 
employer  or  is  applied  to  the*  purposes  directed  by  him. 
When  the  property  or  money  received  is  delivered  to  the 
owner  by  the  servant,  or  applied  as  directed  by  him,  it  ceases 
to  be  the  subject  of  embezzelment,  and  if  taken  thereafter 
feloniously,  it  is  larceny,  not  embezzlement..  (See  2  Leach. 
831 J  1  Leach.,  28;  and  cases  referred  to.) 

And  a  distinction  is  drawn  in  this  country,  as  was  for- 
merly in  England,  between  the  case  of  property  or  money 
placed  in  the  hands  of  the  servant  or  clerk  by  the  master 
or  employer  for  any  purpose,  and  the  case  of  money  or 
property  received  by  the  clerk  or  servant  for  the  master 
from  a  third  party.  In  the  first  case,  the  clerk  or  servant 
is  decided  to  have  merely  the  custody  of  the  property  as 
contra-distinguished  from  the  legal  possession,  which  re- 
mains in  the  master  or  employer.  In  the  other  case,  as  the 
person  paying  the  money  or  delivering  the  property  to  the 
servant  intends  to  part,  and  does  part,  with  the  possession 
and  the  temporary  or  permanent  control  of  the  thing 
delivered,  and  as  the  master  acquires  no  possession  or  con- 
trol until  delivery  to  him,  and  in  the  mean  time  possession 
and  control  must  be  in  some  one,  the  clerk  or  servant  is 
the  only  person  who  can  be  said  to  have  such  possession. 


i 
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Now^  by  the  term  custody  of  property  as  contra-dia^ 
tinguished  from  legal  pT)8se8siony  I  understand  to  be  meant, 
that}  charge  to  keep  and  care  for  the  owner,  subject  to  his 
order  and  direction  without  any  interest  or  right  therein 
adverse  to  him,  which  every  servant  possesses  with  regard 
to  the  goods  of  his  master  confided  to  his  mere  care,  which 
custody  may  be  terminated  or  prolonged  according  to  the 
will  and  pleasure  of  the  master.  But  where  the  owner  of 
personal  property  delivers  it  to  another  for  any  purpose,  in- 
tending not  only  to  part  with  the  custody  but  with  the 
absolute  right  or  control  of  the  property /or  any  length  of 
timej  he  parts  not  only  with  such  custody  but  with  the 
legal  possession  as  well,  ior  the  actual  possession  of  the 
property  with  a  cessation  of  the  rights  of  ownership  for  a 
period,  however  short,  transforms  such  actual  possession 
which  under  other  circumstances  might  create  but  a  mere 
custody,  into  a  legal  possession  in  the  person  having  it;  and 
that  this  is  so  it  seems  to  me  there  can  be  no  doubt,  for  if 
the  manual  possession  is  gone  from  the  owner,  and  the  right 
of  ownership  and  control  is  ever  so  temporarily  suspended, 
where  can  the  legal  possession  be,  if  not  in  the  person  hav- 
ing the  manual  possession  and  the  right  to  hold  it  as  against 
every  onef  For  the  owner  has  not  the  manual  possession 
and  his  right  as  owner  has  ceased  by  temporary  waiver, 
agreement  or  otherwise,  so  having  neither  the  manual  pos- 
session or  the  right  of  disposal,  such  possession  and  right 
must  be  elsewhere;  and  if  elsewhere  and  united  in  the  same 
person,  it  constitutes  a  legal  possession  for  the  time  being 
against  the  world. 

Consequently,  where  a  bailment  occurs  in  good  faith  on 
both  sides,  and  the  bailee  subsequently  converts  the  prop- 
erty, he  cannot  be  convicted  of  larceny,  for  it  is  not  a  taking 
from  the  owner,  and  he  cannot  be  convicted,  of  taking  from 
bis  own  possession. 

Accordingly,  if  a  man  hire  a  horse  to  ride  a  journey,  in- 
tending at  the  time  to  return  him,  and  sell  him  afterwardi 
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on  the  road;  he  cannot  be  convictHd  of  larceny-^of  course 
he  would  have  no  right  to  sell — the  purchaser  would  take 
no  title,  not  even  the  use  of  the  animal  for  the  unexpired 
term  of  the  bailment,  because  the  bailment  would  be  deter- 
mined by  the  wrongful  act,  and  the  owner  could  cluim  his 
property  instanter ;  but  the  bailee  could  not  be  convicted 
of  larceny,  for  he  bad  the  actual  possession  and  the  right 
thereto  as  against  the  owner,  and  therefore  the  legal  pos- 
session, or  if  in  the  case  last  supposed,  the  property  should 
be  stolen  from  the  bailee  by  a  third  party ;  the  indictment 
might  describe  the  property  as  that  of  the  bailor  or  bailee  ; 
but  in  either  case  it  must  necessarily  charge  that  it  was 
taken  from  the  possession  of  the  bailee,  and  if  it  charged 
that  such  property  was  taken  from  the  possession  of  the 
real  owner,  and  it  appeared  that  such  taking  was  during  the 
bailment  while  the  owner  had  neither  the  actual  possession 
or  right  thereto,  the  thief  could  not  be  convicted  thereunder. 
•  Now,  the  facts  in  this  case  being  settled,  the  first  question 
arising  for  determination  is,  does  the  defendant  come  within 
the  class  of  persons  described  in  the  statute  by  whom  the 
crime  of  embezzlement  can  be  committed? — in  other  words, 
was  he  a  clerk  or  servant  of  the' prosecutor  ?  I  do  not  think 
he  was  either;  he  was  certainly  not  the  clerk  of  the  prose- 
cutor, and  I  cannot  regard  him  as  his  servant  in  any  sense 
of  the  term  ; — of  course  the  term  ^'  servant"  does  not  mean 
nor  is  the  language  limited  in  its  application  to  the  mere 
menial  servant  of  the  prosecutor,  but  it  does  mean  and  in- 
tend that  relation  between  the  parties  which  gives  the  em- 
ployer the  right  to  order,  command,  direct  and  control,  and 
imposes  on  the  person  employed  the  duty  ot  obedience  and 
subjection  in  the  performance  of  the  particular  service,  at 
all  times  and  in  every  particular^  and  with  regard  to  the 
property  of  the  master  delivered  by  him  to  the  servant  in 
the  course  of  such  employment,  gives  to  such  servant  the 
temporary  custody  thereof  merely,  the  legal  possession  re- 
maining in  the  owner. 
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The  employment  of  the  prisoner  in  this  cuuBe,  was  noc  of 
such  character,  it  was  an  independent  contract  and  created, 
nut  the  relation  of  master  and  servant,  but  that  of  bailor 
and  bailee.  The  property  was  delivered  to  the  prisoner  in 
pursuance  of  this  contract  to  be  returned  to  the  bailor 
when  the  contract  was  completed.  The  bailor  parting  net 
only  with  the  custody  but  with  the  possession  and  his  right 
to  control  same,  until  the  completion  of  the  contract» 
reserving  no  right  to  control  or  direct  the  bailee  in  the 
mean  time,  either  in  the  performance  of  the  work,  the  place 
of  performance  or  the  agency  or  manner  of  such  performance. 

The  bailor  could  not  demand,  nor  would  he  be  entitled 
to  reclaim,  the  said  property  before  the  completion  of  the 
contract ;  he  could  not  dictate  to  the  bailee  as  to  whether 
the  bailee  himself  should  do  the  Work  or  whether  it  should 
be  done  by  others  under  the  bailee's  direction  ;  he  had  no 
right  to  say  at  what  place  or  places  it  should  be  done,  or 
prescribe  the  means  of  doing  it ;  he  could  only  hold  tha 
bailee  responsible  for  a  performance  of  the  contract,  without 
having  any  power  over  the  agency  by  which  such  per- 
formance was  effected,  and  when  the  contract  was  com- 
pleted he  could  not  then  compel  a  delivery  of  the  property 
without  paying  the  contract  price ;  on  the  other  hand,  the 
bailee  had  a  right  to  perform  the  work  where  he  pleased,  to 
do  it  himself,  or  employ  others  to  do  it,  as  he  thought 
proper;  his  duty  to  the  bailor  was  to  fulfill  the  contract; 
the  way,  manner,  and  means,  of  such  fulfillment  resting 
entirely  with  himself.  He  had  a  lien  also  upon  the  prop- 
erty (or  the  contract  price  and  the  right  to  hold  the  prop- 
erty as  against  the  bailor  for  a  sufficient  time  to  perform 
the  contract,  and  thereafter  until  paid  he  had  not  only  the 
custody  but  the  possession  of  the  property,  and  possession 
coupled  with  an  interest  as  against  the  bailor,  the  right  of 
the  prosecutor  as  owner  to  reclaim  or  interfere  with  the 
property  being  suspended  during  the  performance  of  the 
contract. 
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On  the  other  hand  a  servant  is  at  all  tinges  and  places, 
while  in  the  service  of  the  master  and  about  the  performance 
of  his  servitude^  subject  to  the  commands  and  directionjp  of 
such  master;  the  mi^nner  of  performing  the  work,  the  means 
of  such  performance,  the  place  thereof,  and  all  the  details 
in  respect  thereto,  are  equally  within  his  control;  he  can 
stop  the  work  when  he  sees  fit,  change  the  original  direc- 
tions given  about  it  from  time  to  time,  do  it  as  he  pleases 
and  alter  it  again  as  he  nay  desire;  take  the  property 
from  the  custody  of  the  servant^  and  discharge  him  at  his 
pleasure.  The  servant  would  have  a  mere  custody,  the 
legal  possession  remaining  in  the  master.  The  servant 
would  have  no  lien  for  his  labor  on  the  property,  and  with- 
out possession  none  could  exist  The  master  would  have 
the  absolute  control«-^the  servant  would  be  the  mere 
machine. 

The  distinctive  characteristics  of  the  relations  of  master 
and  servant  and  bailor  and  bailee,  are  so  clearly  marked  and 
defined  that  no  doubt  can  be  entertained  of  the  real  nature 
of  the  relationship  existing  between  the  prosecutor  and  the 
prisoner.  In  this  case  it  was  that  of  employer  and  em- 
ployee, under  a  contract  between  the  parties  whereby 
mutual  and  independent  rights  were  created  and  conferred, 
and  the  prisoner  was  in  nonsense  of  the  term  either  the  clerk 
or  the  servant  of  the  prosecutor. 

As  the  conclusion  I  have  come  to  on  this  point  substan- 
tially disposes  of  the  conviction,  it  might  not  be  necessary 
to  regard  the  other  matters  which  efi'ect  it.  And  yet  it 
may  not  be  proper  to  pass  over  any  other  defect  which 
would  render  the  conviction  invalid,  independent  of  the  cor- 
rectness of  my  views  on  the  first  point.  And  that  there 
are  others  fatally  defective  there  can  be  no  doubt.  In  the 
first  place,  the  indictment  charges  the  embezzlement  of 
stock  ;  the  proof  is  that  the  stock  was  made  into  shoes  by 
the  direction  of  the  owner.  The  act  of  thus  converting  the 
stock  into  manufactured  articles  did  not  constitute  an  illegal 
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appropriation  to  the  use  of  the  prisoner;  that  he  thereafter 
made  away  with  the  shoes  is  beyond  doubt ;  but  it  was 
sho\^^  he  appropriated,  not  stock, — he  could  not  therefore, 
if  the  other  facts  necessary  to  constitute  embezzlement  ex- 
istei^i  be  convicted  thereof  under  the  indictment  of  embez* 
zling  stock,  the  proof  bi-^ing  of  different  articles.  (See  Com. 
agt.  Merrifieldj  4  Met.,  468.)  In  the  second  place — apart 
from  what  has  been  already  said — if  the  unauthorized  ap« 
propriation  of  the  property  constituted  any  offense,  such 
offense  was  committed  in  the  city  and  county  of  New  York, 
and  without  the  jurisdiction  of  this  court. 

I  can  find  no  case  under  our  statutes  at  all  analogous  to 
this.  The  idea  is  entirely  new  to  me  that  a  tradesman  to 
whom  raw  materials  are  given  to  be  converted  into  manu- 
factured articles,  who  contracts  and  receives  them  in  good 
faith  upon  a  contract  such  as  existed  in  this  case,  would  be 
guilty  of  embezzlement  by  a  subsequent  wrongful  con- 
version. Perhaps  the  act  should  be  made  a  crime, — ^morally 
there  may  be  no  difference  between  it  and  the  acts  which 
constitute  embezzlement ;  but  it  is  certainly  not  a  crime  at 
common  law,  and,  therefore,  until  our  statutes  make  it  one, 
the  courts  cannot  so  regard  it.  It  may  be  said  this  view  of 
the  law  imposes  hardship  upon  employers,  but  I  do  not  see 
that  such  is  the  fact.  It  is  simply  necessary  that  they 
should  use  discrimination  in  the  selection  of  workmen,  and 
know  who  they  are  dealing  with ;  in  this  way  they  can 
protect  themselves,  or  in  many  others ;  they  may  require 
security,  or  make  such  special  contracts  as  by  retaining  in 
themselves  the  legal  possession  and  constituting  the  person 
employed  but  a  mere  servants  as  will  bring  such  person 
within  the  statute  of  embezzlement. 

The  English  cases  afford  very  little  light  on  the  subject, 
as  the  English  statutes  relating  to  it  are  broader  and  better 
than  ours;  in  fact,  in  England,  except  so  far  as  the  mere 
proof  is  concerned,  the  distinction  between  embezzlement 
and  larceny  has  ceased  to  exist ;  a  conviction  can  now  be 
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of  either  offense  under  an  indictment  charging  the  other. 
(See  24  and  25,  Victoria,  C,  96  ^§  68,  72),  And  the  question 
of  possession  is  disposed  of  by  a  special  statutory  provision, 
declaring  that  the  property  shall  be  deemed  to  have  been 
taken  from  the  possession  of  the  master  or  employer, 
although  such  master  or  employer  did  not  receive  same, 
other  than  by  the  actual  possession  of  the  clerk,  servant,  or 
person  employed. 

Entertaining  these  views,  it  becomes  the  duty  of  the 
court  to  set  aside  the  verdict  herein ;  and  as  there  is  con- 
siderable doubt  with  regard  to  the  power  of  the  court  to 
set  aside  a  verdict  without  ordering  a  new  trial,  the  order 
will  be  in  that  form;  but  as  a  new  trial  in  this  case  would 
be  but  a  mere  matter  of  formality,  and  a  conviction  could 
not  under  any  circnmstance  be  had,  the  prosecuting  officer, 
if  he  desires  it,  can  have  an  order  of  nolle  prosequi  ;  but  in 
the  meantime,  whether  such  order  is  entered  or  indictment 
retried,  the  prisoner  is  discharged  without  bail. 
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David  Ghoesbkeck,  plaintiff,  agt.  Wm.  E.  Ddnscomb  and 

Morgan  Dix,  defendants. 


A  demnrrer  to  a  pleading  ndmiU  all  the  material  facts  stated  in  that  pleading,  but 
alleges  that  those  facts  in  law  do  not  eonsutute  a  caose  of  acuon  or  defense,  as 
the  case  may  be. 

A  deninri*er  admits  all  the  allegations,  bat  it  admits  nothing  bat  what  is  material 
and  well  pleaded,  and  it  is  only  a  technical  admission,  and  does  not  involve  a 
eonfenion.    Conclusious  of  law  are  never  admitted  liy  h  demurrer. 

Where  a  corporation  is  not  made  a  party,  its  property  cuuuot  be  taken  from  it  and 
pat  into  the  hands  of  receivers. 

Where  the  directors  of  a  railroad  company  are  sued  individually,  a  receiver  cantiot 
be  appointed  to  tiike  charge  of  the  affairs  of  the  road ;  nor  cau  one  of  two  cestui 
que  tnuts  be  sued  witbont  the  joining  of  the  ustui  qiu  trusU. 

The  Ipgal  estate  of  every  corporate  body  is  vested,  not  in  the  individaal  corporators, 
but  in  the  corporation  itself;  the  estate,  however,  ia  a  trast  for  the  benefit  of  the 
corporators. 

By  the  wise  policy  of  the  law,  corporate  bodies  are  forbidden  to  be  sensed  to  a  Bse; 
bat,  by  a  like  policy,  this  law  permits  them  to  be  vested  with  a  trnsU 

Where  a  plaintiff  desires  to  establish  his  claim  to  be  a  corporator,  or  to  preach  in 
the  church  of  the  corporation,  or  to  have  a  receiver  appointed  to  take  charge  of 
the  corporate  property,  he  cannot  have  saeh  relief  in  an  action  against  private 
individuals. 

Where  property  is  described,  in  a  complaint,  as  being  in  the  possession  of  defendants 
and  their  associates,  styling  them  '*  The  Rector,  Cburehwardens  and  Vestrymen 
of  Tiinity  Church,"  and  where  it  is  not  alleged  that  they  are  not  entitled  to  these 
offices,  their  possession  and  acta  are  those  of  the  corporation,  and  the  corporation 
alone  is  the  party  to  be  held  responsible  for  them. 

Wliei-e  predecessors  are  spoken  of,  it  is  equivalent  to  admitting  that  defendants  have 
succeeded  to  the  office  of  such  predecessors. 

Where  defendants  are,  by  the  supposition  of  the  complaint,  possessed  of  properly 
not  in  iheir  own  right,  bat  in  the  right  of  the  corporation,  they  ought  not  to  sur- 
render such  property  to  a  receiver  without  having  the  corporation  before  the 
coart  to  defend  its  rights. 

Statements  in  a  pleading  mast  be  taken  as  strongly  as  possible  against  the  party 
making  them. 

Where  a  party  alleges  that  he  is  a  corporator,  or  a  saccessor  to  a  corporator,  it  is 
very  bad  pleading  if  he  do  not  also  allege  how  he  became  a  corporator,  or  a 
successor  to  a  corporator. 

Before  a  suitor  cau  claim  the  interposition  of  a  coart  of  justice,  either  in  law  or  In 
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eqnitj,  be  mast  bare  some  wrong  to  remedy,  some  grievance  to  redress,  or  some 
eUim  to  enforce. 

It  is  common  for  legislative  bodies,  in  novel  and  special  cases  wbich  bave  eluded 
tbe  penetration  of  former  legislators,  to  pass  acts,  in  the  nature  of  declaratory 
acts,  to  pluck  up  discord  and  litigation  by  tbe  roots,  that  general  quiet  may  be 
promoted.    Sueb  acta  resemble  bills  of  peace  in  cbancery. 

Members  of  every  corporation  bave  an  interest  in  its  estate  while  they  continue 
members,  and  no  longer. 

▲  right  to  the  corporate  property  is  strictly  local  in  its  enjoyment  Whenever  a 
corporator  removes  and  settles  permanently  without  tbe  precinu  of  the  oorportr 
tion,  his  franebise,  ijMo  facto,  ceases.  Thus,  if  an  inhabitant  of  the  city  of  New 
York  quits  the  city  end  takes  up  his  residence  in  the  county  of  Westchester,  he 
relinquishes  his  rights  as  a  member  of  the  city  corporation,  and  he  cannot  resume 
them  in  any  other  way  than  by  retuming  and  again  fiiu'ng  bis  residence  in  the 
city. 

By  the  discipline  of  the  EhigUsb  chnrob  no  person  can  at  tbe  same  time  be  a  regular 
communicant  in  separate  parishes  under  the  care  of  different  and  independent 
rectors.  The  canons  of  the  ehurch  particularly  direct  that  the  ''sacrament  shall 
not  be  administered  by  the  rector  of  one  parish  to  the  parishioners  of  anothert 
without  the  license  of  the  rector  of  the  latter  parish,  except  to  travelers,  to  per- 
sons in  danger  of  death,  or  In  eases  of  necessity." 

The  rector  is  authoriaed,  under  certain  circumstances,  to  refuse  the  saorament  eren 
to  his  pf&rishioners. 

The  only  legal  evidence  that  the  parishioner  is  a  communicant  is  his  receiving  the 
sacrament  in  the  parish  church,  by  and  with  tbe  consent  of  the  priest,  and  tbe 
rector  cannot  take  notice  of  the  reeeipt  of  the  communion  in  other  parishes. 

In  expounding  a  statute,  we  are  to  presume  that  the  legislator  used  words  in  their 
most  usual  signiflcation-^that  he  had  the  subject-matter  constantly  in  mind — that 
all  his  expressions  were  directed  to  a  reasonable  end-^-that  his  train  of  thought 
was  uniform— «nd  thai  he  intended  to  infuse  into  every  part  ef  the  statute  the 
same  spirit. 

Although  legislatures  should  be  inflexible  in  their  resolndons  to  preserve  the  in- 
yiolability  of  private  property,  yet  they  can  exercise  their  discretion  in  moulding 
the  elective  franchises  of  oorporations  into  new  shapes,  the  better  io  adapt  such 
corporations  to  the  progress  of  the  times. 

S^peddl  Term,  February y  1871. 

First  Tbe  amended  complaint  of  the  above-named  plain- 
tiff respectfully  shows  to  this  honorable  court : 

Second.  That  he  is  a  citizen  of  the  United  States,  and  an 
inhabitant  of  the  city  of  New  York,  and  a  successor  of  some 
of  the  original  inhabitants  thereof  of  Holland,  who  were 
corporators  of  a  corporation  chartered  and  granted  by  the 
following  title: 

*<The  rector  and  inhabitants  of  the  city  of  New  York  in 
communion  of  the  church  of  England  as  by  law  established, 
passed,  27th  June,  1704«  as  an  amendment  of  the  original 
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charter  of  Trinity  Church,  in  said  city,  granted  by  the  title 
of  the  rector  and  inhabitants  of  our  said  city  of  New  York, 
in  communion  of  our  protestant  church  of  England  as  now 
established  by  our  laws;  passed  on  the  6th  May,  1697.^ 

Third.  And  plaintiff  includes  in  this  complaint  so  much 
of  said  original  charter  as  this  court  may  direct  to  be  pro- 
ducedy  but  especially  so  much  of  the  fourth  section  thereof 
asimay  show  in  what  manner  the  funds  were  raised  to  build 
the  original  Trinity  parish  church  and  rector's  parsonage 
house,  and  fence  and  inclose  and  grade  the  burial  grounds 
adjoining  said  parish  church  by  a  ^'  pound  rate  or  otherwise,'' 
by  taxes  ^'charged  upon  all  and  every  of  the  inhabitants  of 
said  parish  of  Trinity  church  in  said  city." 

Fourth.  And  plaintiff  includes  in  this  complaint  by  its 
title,  the  '^  Act  for  making  such  alterations  in  the  charter 
of  the  corporation  of  Trinity  church  as  to  render  it  more 
conformable  to  the  constitution  of  the  state,  passed  17th 
April,  1784." 

Fifth.  And  plaintiff  cites  especially  and  certainly  as  a 
part  of  this  complaint  ''the  constitution  of  the  state  of 
1777,"  to  wit,  section  36:  ^'and  be  it  further  ordained, 
that  all  grants  of  land  within  this  state  made  by  the  king 
of  Great  Britain,  or  persons  acting  under  his  authority, 
after  the  14th  day  of  October,  1775,  shall  be  null  and  void, 
but  that  nothing  in  this  constitution  shall  be  construed  to 
affect  any  grants  of  land  within  this  state  made  by  the 
authority  of  the  said  king  or  his  predecessors,  or  to  annul 
any  charter  to  bodies  politic  by  him  or  them  made  prior  to 
that  date." . 

Sixth.  And  plaintiff  says  and  includes,  especially^  in  this 
complaint,  that  on  the  allegation,  as  sec  forth  in  said  act  of 
17th  April,  1784,  that  a  council  appoiuted  by  the  legisla- 
ture on  2dd  October,  1779,  *<  upon  the  petition  of  sundry 
persons,  styling  themselves  members  of  said  church,  and 
after  hearing  sundry  other  persons  claiming  to  be  church- 
wardens and  vestrymen  of  said  church,  reciting  that  there 
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was,  in  the  opinion  of  the  council,  reason  to  believe  that  the 
dissensions  respecting  said  church  might  materially  endanger 
the  peace  of  ssiid  city,  did  in  effect  determine  the  said  places 
of  churchwardens  and  vestrymen  to  be  vacant,  and  by  their 
ordinance  dated  the  12th  day  of  January,  1784,  did  vest  the 
estate,  real  and  personal,  of  the  said  corporation  in  nine 
persons  therein  named,"  to  be  retained  and  kept  by  them, 
or  any  five  of  them,  until  such  time  as  further  legal  provi- 
sion should  be  made  in  the  premises. 

Seventh.  And  plaintiff  says,  that  said  trustees  named  in 
said  ^'ordinance''  associated  with  themselves  other  trustees, 
under  the  act  of  April  17,  1784,  and,  either  ignorantly  or 
otherwise,  neglected  ^'entirely  to  carry  into  practical  effect 
the  spirit,  meaning,  or  intent,  or  the  provisions  of  said  act, 
to  render  the  charter  of  Trinity  church  more  conformable 
to  the  constitution  of  the  state.'' 

Eighth.  And  plaintiff  says,  that  said  trust  estate  has  been 
diverted  more  and  more  continually  to  this  day  from  the 
purposes  of  inhabitants  of  the  city  of  New  York,  who  en- 
dowed said  parish  church,  and  were  corporators  thereof } 
and  defendants  are  accessory  after  the  facts,  and  personally 
continue  and  threaten  to  continue  to  divert  said  trust  estate 
from  the  purposes  of  the  founders  of  said  corporation  of 
Trinity  church,  and  greatly  injure  plaintiff  thereby,  to  wit, 
as  herein  specified. 

Ninth.  And  plaintiff  says  that  the  purposes  of  the  founders 
of  the  corporation  of  Trinity  church  was  to  prevent  the 
increase  ot  vice  and  immorality  in  the  city  of  New  York,, 
and  not  merely  to  support  the  parasites  of  any  sect. 

Tenth.  And  plaintiff  says  that  the  Jewish  rabbi  and  bis 
congregation  contributed  funds  to  build  the  original  parish 
church  of  Trinity,  in  said  city. 

Eleventh.  And  plaintiff  says  he  is  of  the  same  faith,  bap- 
tism, and  communion,  to  the  best  of  his  knowledge  and  be- 
lief, as  the  wardens  and  vestrymen  of  Trinity  church  cor- 
poration were  on  the  4th  of  February,  1714,  to  wit :  John 
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Johnson,  John  Roosevelt,  David  Jamison,  Oliver  Teller, 
Johan  Jansen,  Cornelius  Clopper,  Jacobus  Kip,  John  Cruger, 
Gerrit  Kettletas,  Jacobus  Bayard,  Stephen  Buckenhoven, 
Abraham  Wendell,  Jacob  Bennet,  Isaac  Decker,  John  Meyer, 
Henry  Vanderspeigel,  Anthony  Rutgers. 

Twelfth.  And  plaintiff  says  he  is  a  protestant,  a  trinitarian, 
and  a  believer  in  the  doctrines  of  the  Christian  communion^ 
as  established  by  the  synod  or  ecumenical  council  of  Dort. 

Thirteenth.  And  plaintiff  says  that  he  has  taken  the  sacra- 
ment in  a  chapel  of  Trinity  church,  in  said  parish,  in  good 
faith,  and  without  any  reference  to  the  present  action,  be- 
fore said  defendants  admitted  the  services  of  the  Greek 
church  communion  in  Trinity  church,  in  said  parish. 

Fourteenth.  And  plaintiff  says  be  is,  and  long  has  been, 
ready,  willing,  and  anxious,  being  a  protestant  minister  of 
the  gospel,  and  without  a  church  edifice,  to  preach  in  said 
parish  church,  the  same  as  the  ministers  of  the  church  of 
England,  as  by  law  established  used  to  preach  alternately 
with  the  Reformed  Dutch,  church  minister  in  their  church 
in  Nassau  street  in  said  parish,  before  the  first  rector  of 
Trinity  church  had  any  church  erected,  and  said  defendants 
have  refused  parishoners  of  said  parish  this  privilege  when 
requested  to  allow  it. 

Fifteenth.  And  plaintiff  says  be  is  ready,  willing,  and 
anxious,  to  do  and  perform  every  act  and  thing  necessary 
and  proper  for  him  to  do  to  secure  all  his  rights,  liberties, 
franchises,  and  endowments,  as  a  corporator  and  successor 
of  the  ancient  inhabitants  of  the  city  of  New  York,  who 
founded  and  endowed  said  parish  church  corporation. 

Sixteenth.  And  plaintiff  says  that  the  trust  estate  in  pos- 
session of  said  defendants  and  their  associates,  styling  them- 
selves '^the  rector,  churchwardens,  and  vestrymen  of 
Trinity  church  in  the  city  of  New  York,"  consists  of  lands 
in  said  city,  anciently  described  as  the  *•  King's  Farm  and 
•Garden,"  and  a  grant  made  by  Wouter  Van  Twiller  to 
Anneke  Jants  and   Roeloff  Jansen,  her  first  husband,  for 
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eminent  serviceSy  said  grant  cansisting  of  sixty-two  acres, 
Dutch  measure,  situate  next  north  of  said  farm  and  garden, 
and  south  of  Christopher  street,  and  between  Hudson  River 
and  Broadway,  on  the  west  and  east  in  said  city;  also  the 
parish  church  site  and  edifice,  as  described  in  said  original 
charters  of  1697,  and  1704 ;  also  of  a  cemetery  on  the  island 
of  Manhattan  in  the  way  of  the  city's  growth,  to  wit,  be- 
tween 153d  street  on  the  south,  and  155th  street  on  the 
north,  and  Tenth  Avenue  on  the  east,  and  Hudson  River  on 
the  western  boundary  thereof,  purchased  by  proceeds  of 
the  sales  of  said  farm,  garden,  and  grant ;  also  (A  bonds  and 
mortgages  derived  from  said  real  estate,  as  more  particu- 
larly described  in  a  public  document  on  file  in  the  state 
library  in  Albany,  entitled  *^  Reports  of  the  Select  Comf 
mittee  of  the  Senate  on  affairs  of  Trinity  Church,  with 
the  testimony  relative  thereto.  Albany,  Van  Benthuysen, 
printer,  1857/'  which  document,  in  so  far  as  it  describes 
said  property,  is  ready  to  be  produced  as  a  part  of  this 
complaint,  as  this  honorable  court  may  direct. 

Seventeenth.  And  plaintiff  says  that  said  defendants  and 
their  associates  conspiring  with  them,  and  who  when  better 
known  will  be  included  as  parties  defendant  in  this  action 
as  this  court  may  direct,  are  wasting  and  have  wasted,  and 
as  plaintiff  believes  are  intending  to  waste  the  trust  estate 
in  their  hands,  to  the  great  loss,  damage,  and  injury  of 
plaintiff  and  his  associates,  who  may  also  be  joined  as  par- 
ties plaintiff  with  him,  on  motion  as  this  court  may  direct. 
Such  waste  plaintiff  believing  being  in  contravention  of  the 
intention  of  the  contributors  to  the  trust  estate  in  the  hands 
of  said  defendants  and  their  associates — that  is  to  say  ;  in 
seeking  to  acquire  and  establish  a  'Apolitical  weight,''  and 
boasting  thereof;  in  having  threatened  the  legislature  of  the 
state  with  contempt  when  called  to  account  for  their 
stewardship  of  said  trust  estate ;  in  having  neglected  to  pro- 
vide for  the  poor  of  the  parish,  while  pampering  the  pride 
of  the  worldly-minded,  and  laying  up  treasures  on  earth  in 
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bonds  and  mortgages,  held  over  Episcopal  churcnes ;  in 
said  Morgan  Dix,  defendant  herein,  preaching  that  *^  protr 
estantism  is  a  failure ;''  also,  **  that  Luther  perceived  he  had 
committed  a  gigantic  error  in  advocating  the  scriptures 
alone  as  a  means  of  salvation,  knowing  virell  that  the 
authority  of  the  church  was  the  instrument  that  should 
decide  controversies  of  faith  ;"  and  also,  '^  that  protestant- 
ism^  as  a  moral  system,  is  stamped  as  a  failure,"  to  wit,  in 
the  parish  of  Trinity  church,  in  the  city  of  New  York,  in 
the  year  1869. 

Eighteenth.  And  plaintiff  says,  that  the  said  William  K 
Dunscomb  and  his  associates,  pay  out  of  the  revenues  and 
endowments  of  said  parish  church,  a  stipend  or  salary  for 
preaching  such  blasphemies,  and  is  accessory  thereto. 

Nineteenth.  And  plaintiff  says,  that  the  said  Morgan  Dix, 
defendant  herein,  preaches  in  said  parish,  *^  that  while  deny- 
ing the  dogma  of  the  immaculate  conception,  any  form  of 
Catholicism  is  better  than  the  private  judgments  of  the 
protestants  who  effected  the  reformation.'' 

Ttventieth.  And  plaintiff  says,  that  the  said  defendants^ 
denying  as  aforesaid  the  communion  of  both  Roman 
catholics  and  protestants,  have  admitted  into  said  Trinity 
parish  church  the  services  of  the  Greek  communion. 

Twenty-first  And  plaintiff  says,  he  is  informed  and  be- 
lieves that  said  defendants  are  receiving,  and  wasting  as 
aforeeaid,  an  income  of  about  eight  hundred  thousand  dol- 
lars by  the  year  more  than  is  allowed  under  the  act  of  April 
17,  1784,  or  any  act  of  any  succeeding  legislature  of  the 
state  of  New  York. 

Twenty-Second.  And  plaintiff  says,  that  the  said  Morgan 
Dix,  defendant  herein,  advocates  the  establishment  of 
houses  of  ablebodied  young  women  in  said  parish  by  means 
of  the  said  surplus  revenues,  and  the  said  William  E.  Duns- 
comb,  defendant  herein,  connives  thereat,  and  is  accessory 
thereto. 

Twenty-third.  And  plaintiff  says,  that  the  said  defendants 
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have  allowed  vice  and  immorality  to  increase  in  said  city, 
and  have  established  no  eiSectual  means  to  prevent  Church 
street  and  houses  of  ill  fame  in  the  lower  part  of  Green- 
witch  street  from  being  more  and  more  scandalous,  the 
more  and  more  said  defendants  and  their  predecessors  have 
departed  from  the  protestant '  faith  and  baptism  of  the 
founders  of  the  trust  estate  in  their  administration. 

Twenty-fourth.  And  plaintiff  says,  that  by  the  conduct  of 
the  defendants  and  their  associates,  as  hereinbefore  specified, 
he  is  in  danger  of  the  final  loss  of  all  his  liberties,  rights, 
franchises,  endowments,  or  properties,  which  belong  to  him 
as  such  corporator  of  the  corporation  of  Trinity  church,  as 
chartered  June  27,  1704,  plaintifi*  being  advised  by  counsel 
and  verily  believing  that  by  such  acts  of  defendants  and 
their  predecessors  the  property  and  endowments  of  said  cor- 
poration fall  to  the  poor  of  the  parish  of  said  Trinity  church 
and  city,  according  to  the  practices  of  the  realm  of  England. 

Ti/oenty-fiifiK  And  plaintiff  says,  that  said  defendants  con- 
stantly assert  that  they  will  never  admit  that  they  have  any 
obligation  resting  on  them  under  the  fifth  section  of  April 
17,  1784,  to  restore  to  the  heirs  of  Anneke  Jants  the  grant 
of  sixty-two  acres,  Dutch  measure,  made  by  the  Dutch 
governor,  Wouter  Van  T wilier,  and  their  possession,  and 
never  will  restore  the  same. 

Twenty-sixth.  Wherefore  plaintiff  demands  judgment,  and 
prays  that  an  order  may  be  made  herein  by  this  honorable 
court  appointing  a  receiver,  with  the  usual  right,  power, 
and  authority  of  receivers  in  such  cases  made  and  provided, 
to  whom  the  said  trustees,  defendants  herein,  and  their 
associates,  calling  themselves  '^  the  rector,  churchwardens, 
and  vestrymen  of  Trinity  church,  in  the  city  of  New 
York,"  may  be  compelled  to  account  for  all  the  proceedings 
in  the  premises,  subject  to  such  other  and  further  orders  as 
this  honorable  court  may  direct. 

David  Qroesbeeck, 


/ 
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City  and  County  of  New  Torkf  $s. : 

David  Oroesbeecki  the  above  named  plaintiff^  being  duly 
sworn^  sayS;  that  he  has  read  the  above  amended  complaint 
and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  con- 
tained and  stated  on  information  and  belief|  and  as  to  those 
matters  be  believes  it  to  be  true. 

David  Gboesbeegk, 
Sworn  to  before  me,  this  18th  day  of  March,  1S69*  Vincent 

Clark,  Notary  Public  in  and  for  the  city  and  county  of  New 

York. 

(Title  qf  Cause.) 

Demurrer. 

The  above  named  defendants  demur  to  the  amended  com- 
plaint of  the  plaintiff  in  this  action,  and  specify  the  following 
grounds  of  objection  thereto  : 

First.  That  it  appears  upon  the  face  of  said  complaint 
that  there  is  a  defect  of  parties  defendant,  in  the  omission 
of  the  corporation  therein  stated  to  have  been  incorporated 
by  the  name  of  the  rector  and  inhabitants  of  the  city  of  New 
York  in  communion  of  the  church  of  England  as  by  law 
established. 

Second.  That  the  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

G.   M.    OODEN, 

Defendants  Attorney. 

Points  for  defendants  on  demurrer. 

I.  As  to  the  first  ground  of  demurrer. 

Defect  of  parties  defendant  in  the  omission  of  the  cor- 
poration ^^  the  rector  and  inhabitants  of  the  city  of  New 
York,  in  communion  of  the  church  of  England  as  by  law 
established." 

This  is  the  corporate  name  of  the  corporation  according 
to  the  complaint,  and  to  two  acts  of  the  legislature  in  the 
complaint  referred  to.     Subsequent  acts  changing  the  name 
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are  not  referred  to  in  the  complaint,  so  that  the  defect  ap- 
pearing upon  the  face  of  the  complaint  is  that  herein  men- 
tionedb 

Plaintiff  bases  his  right  to  bring  this  action  upon  the  fact 
of  his  being  a  corporator,  or  at  least  a  successor  of  some 
persons  who  were  corporators  to  this  corporation,  of  his 
religious  tenets  agreeing  with  those  of  certain  persons  who 
were  once  wardens  and  vestrymen  of  said  corporation,  of  his 
willingness  to  preach  in  the  parish  church  of  said  corpora- 
tion and  to  do  whatever  may  be  necessary  and  proper  to 
secure  his  rights  as  a  corporator.  Also,  upon  his  having 
taken  the  sacrament  in  a  chapel  of  said  church. 

The  matters  of  which  plaintiff  com  plains  are  the  diverting 
the  property  of  the  corporation  from  the  purposes  of  the 
original  founders  thereof,  and  the  refusal  to  allow  plaintiff  to 
preach  in  Tnnity  church. 

The  relief  demanded  is  the  appointment  of  a  receiver,  and 
though  the  prayer  does  not  state  of  what  property  a  receiver 
is  desired,  it  is  not  possible  to  suppose  that  the  property  of 
the  corporation  is  not  meant,  there  being  none  other  men- 
tioned in  the  complaint. 

These  considerations  make  it  evident  that  the  corporation 
is  a  necessary  party  to  the  proper  determination  of  the  cpn- 
troversy.  If  the  plaintift  desires  to  establish  his  claim  to  be 
a  corporator,  or  to  preach  in  the  parish  church,  or  to  have 
a  receiver  appointed  to  take  charge  of  the  corporate  piop- 
erty,  he  clearly  cannot  have  any  such  relief  in  an  action 
against  two  persons  who,  as  far  as  appears  by  the  complaint, 
are  not  members  of  the  corporation  at  all. 

Again,  the  property  is  described  as  being  in  the  possession 
of  the  defendants  and  their  associates,  styling  themselves  the 
rector,  church- wardens,  and  vestrymen  of  Trinity  church. 
It  is  not  alleged  that  they  are  not  entitled  to  these  offices, 
and  if  they  are  so  entitled,  their  possession  and  acts  are  those 
of  the  corporation,  and  the  corporation  is  the  party  to  be 
held  responsible  for  them.    By  implication  their  title  to  the 
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offices  is  admitted,  their  predecessors  being  spoken  of,  which 
is  equivalent  to  admitting  that  defendants  have  succeeded 
to  the  offices. 

Defendants  being,  by  the  supposition  of  the  complaint, 
possessed  of  certain  property  not  in  their  own  right  but  in 
the  right  of  the  corporation^  ought  not  to  surrender  it  to  a 
receiver  without  having  the  corporation  before  the  court  to 
defend  its  rights  in  the  case. 

II.  As  to  the  second  gronnd  of  demurrer. 
Failure  to  state  facts  constituting  a  cause  of  action. 
None  of  the  acts  or  omissions  charged  in  the  complaint 

are  the  subject  of  an  action. 

It  is  not  alleged  that  it  was  the  duty,  or  in  the  power,  of 
defendants  to  provide  for  the  poor  of  the  city,  or  to  prevent 
Church  street  from  being  scandalous,  or  to  do  any  of  the 
other  things  which  they  are  charged  with  having  left  un- 
done. 

On  the  other  hand,  the  sermons  of  the  defendant  Dix,  and 
his  schemes  for  the  establishment  of  houses  of  mercy,  and 
such  institutions,  are  not  matters  which  can  be  inquired  into 
by  a  civil  court. 

So,  also,  seeking  to  acquire  ^'political  weight,"  and 
'^  threatening  the  legislature  with  contempt/'  are  not  wast- 
ing the  church  property. 

Neither  is  there  any  thing  in  the  complaint  to  show  that 
plaintiff  had  a  right  to  preach  in  Trinity  church,  or  that 
defendants  had  any  power  either  to  permit,  or  prevent  it. 

In  conclusion,  the  whole  case  of  the  plaintiff  fails  by  his 
omission  to  show  that  he  has  any  interest  in  the  subject- 
matter  of  the  action.  The  qualifications  of  corporators  are 
plainly  stated  in  the  act  of  April  17, 1784,  and  plaintiff  does 
not  allege  that  he  possesses  them. 

III.  As  to  the  question  of  granting  leave  to  amend — 
This  is  a  matter  wholly  in  the  discretion  of  the  court,  and 

if  the  court  is  satisfied  that  the  plaintiff's  notions  as  to  bis 
rights  and  remedies  are  wild  and  absurd,  it  will  act  the  part 
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of  kindness  in  dismissing  the  complaint  altogether.  Plain- 
tiff has  already  been  compelled,  by  order,  to  make  his  com* 
plaint  definite  and  certain^  and  it  now  appears  definitely 
and  certainly  that  he  has  no  ground  for  bringing  the  defend- 
ants into  court  at  all. 

As  to  the  effect  of  a  demurrer  in  admitting  the  allegations 
of  the  pleading  demurred  to-— a  demurrer  is  only  a  technical 
admissioni  and  does  not  involve  a  confession  which  is^  in 
any  way,  damaging  to  the  character  of  the  parties. 

Even  technically,  a  demurrer  admits  nothing  but  what  is 
material  and  well  pleaded. 

Such  allegations  as  mostly  compose  the  complaint  in  this 
action,  are  not  admitted  by  the  demurrer,  because  they  are 
immaterial,  Some,  such  as  that  in  the  eleventh  paragraph, 
because  badly  pleaded. 

Conclusions  of  law  are  not  admitted  by  the  demurrer, 
such  as  the  charges  of  i^iversion  and  of  waste.  Only  facts 
are  admitted. 

Above  all,  statements  not  in  the  complaint  at  all  are  not 
aduitted,  though  they  may  be  made  by  the  plaintiflfs 
counsel;  those,  among  others,  about  establishing  disreputa- 
ble houses;  twenty-six  persons  claiming  to  be  the  corpora- 
tion ;  refusing  Bishop  Wuinwright  a  list  of  corporators,  &c. 

As  to  the  charge  that  defendants  have  departed  from  the 
protestant  faith  and  baptism — 

This  is  intended  to  sustain  the  charge  of  diversion  of  the 
trust  estate  from  the  purposes  of  the  founders.  If  the  pur« 
pose  of  the  founders  were  to  suppress  vice  and  immorality, 
it  is  plain  that  to  adhere  to  the  protestant  faith  and  baptism 
was  not  necessary  for  that  purpose.  But  it  the  purpose 
was  rather,  as  the  charter  shows,  to  establish  a  parish 
church  in  communion  with  the  church  of  England,  then  it 
should  be  alleged  that  the  protestant  faith  and  baptism 
were  those  of  the  church  of  England.  This  is  not  alleged, 
and  is  not  admitted  by  the  demurrer. 

Neither  is  this  a  universally  admitted  fact  of  history,  or 
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legal  truth.    Without  entering  into  theological  discussion, 
it  is  pertinent  to  remark—*  * 

That  the  church  of  England  holds  the  catholic  faith  to  be 
necessary. 

That  it  does  not  use  the  word  proteatanL 

That  it  acknowledges  one  baptism  for  the  remission  of 
4rin. 

Also  the  authority  of  the  church  in  matters  of  £uth  (21^ 
article). 

Luther  is  esteemed  as  a  saint  among  protestants,  but  is 
not  in  the  calendar  of  the  English  church,  as  are  St.  Peter, 
St.  Clement,  bishop  of  Rome;  St.  Boni&ce,  bishop  of  Borne; 
St  Sylvester,  bishop  of  Rome ;  and  St.  Gregory  the  great. 

As  to  the  synod  (ignorantly  called  by  the  plaintiff  the 
ecumenical  council)  of  Dort,  counsel  for  plaintiff  wholly 
misrepresented  it.  It  is  perfectly  notorious  that  it  never 
pretended  to  settle  the  doctrines  of  the  Christian  commu- 
nion, but  only  some  miserable  controversies  l)etween  Cal- 
vinists  and  Armenians.  Certain  representatives  from  Eng- 
land were  present  at  the  synod,  but  without  power  to  com^ 
mit  the  church  of  England  to  any  thing.  The  decrees  of 
the  synod  were  never  accepted  in  England,  and  were  vigor- 
ously opposed  both  by  the  king  and  the  archbishop  of 
Canterbury. 

Other  charges  of  the  complaint. 

The  other  charges  in  the  complaint,  from  the  seventeenth 
paragraph  to  the  end,  which  together  are  supposed  to  make 
•up  the  great  offense  of  diverting  the  trust  funds  from  the 
purposes  of  the  founders  may  summarily  be  disposed  of. 
Supposing  them  truH,  they  do  not  in  any  way  affect  the 
estate,  if  we  except  the  statement  in  paragraph  eighteen,  that 
a  **  salary^'  is  paid  for  preaching  blasphemies.  Statements 
in  pleading  must  be  taken  as  strongly  as  possible  against  the 
party  making  them.  This  statement  does  not  necessarily 
imply  any  more  than  that  the  salary  which  is  due  on  ac- 
count of  services  generally  is  not  withheld  on  account  of 
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the  alleged  blasphemies.  There  is  nothing  wrong  about 
this.  Even  if  what  was  preached  on  two  or  three  occasions 
had  been  plainly  heretical,  the  treasurer  of  the  corporation 
would  not  have  been  called  upon  to  stop  paying  the 
salary. 

The  charge  of  the  twenty-second  and  twenty-third  para- 
graphs must  also  be  construed  strictly^  and  so  construed 
there  is  nothing  in  them. 

As  to  the  income  of  the  corporationi  if  that  be  excessive, 
it  is  not  for  the  plaintiff  to  complain.  His  teaVned  counsel 
might  have  takan  some  action  on  the  subject  when  he  was 
attorney-general^  but  it  is  too  late  for  him  to  do  so  now. 

As  to  the  non-joinder. 

Plaintiff  says  he  does  not  sue  the  churchi  or  seek  to  take 
its  property  away  from  it^  but  he  does  seek  to  take  it  away 
from  the  present  trustees,  who  are  elected  by  and  represent 
th6  whole  body  of  corporators,  and  to  put  into  the  hands  of 
others  not  so  elected.  This  is  a  thing  about  which  the  cor* 
poration  has  a  right  to  be  heard. 

How  preposterous  it  would  be  to  sue  two  of  the  directors 
of  a  railroad  company,  and  seek  in  that  suit  to  have  a  re-^ 
ceiver  appointed  to  take  charge  of  all  the  affairs  of  the  road, 
or  for  one  of  the  two  cestui  que  trusts  to  sue  for  the 
removal  of  the  trustee  without  joining  the  other  cestui  qt4e 
trusts. 

To  conclude,  the  complaint  does  fwt  show — 

That  the  plaintiff  is  a  corporator,  or 

That  the  affairs  of  the  corporation  have  been  mal-adminis* 
tered. 

It  does  show. — 

The  existence  of  a  corporation,  which  is  vitally  interested 
in  the  questions  raised  in  this  action,  and  is  therefore  a 
necessary  party  to  their  determination. 

G.  D.  L.  Hasisok,  of  counseL 


Points  for  plaintiff  in  opposing  the  demurrer. 
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The  defendants  have  demurred  to  the  complaint  on  two 
grounds : 

First.  For  non-joinder  of  parties. 

Second.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  causH  of  action. 

The  first  ground  is  clearly  untenable,  because — 

First.  The  complaint  gives  the  names  of  the  only  parties 
known,  but  asks  that  when  the  other  parties  are  discovered 
they  may  be  made  parties  defendant  to  this  suit.  This  is 
all  that  the  plaintiff  could  or  can  do. 

The  rule  of  pleading  before  the  adoption  of  the  Code  re 
quired  that  the  party  demurring  should  give  the  names  of 
the  parties  alleged  to  have  been  omitted,  to  enable  the 
plaintifl  to  have  all  the  parties  before  the  court  by  an  amended 
declaration.  The  Code,  by  abolishing  the  form  of  pleading, 
has  not  abolished  this  principle. 

Second.  A  demurrer  does  lie  for  a  non-joinder  of  parties. 
(Peabody  agt.  The  Washington  Mutual  Ins.  Co.,  20  Bari.j 
339). 

Third.  Section  144  of  the  Code  authorizes  the  defendants 
to  demur  to  certain  specified  cases,  but  he  must  be  confined 
to  the  cases  thus  specified.     (Sanborn  agt.  Loft^  8  How.f  . 
234). 

Fourth.  It  is  not  good  cause  of  demurrer  that  there  are 
too  many  plaintifiTs  or  too  many  defendants. 

Fifth.  A  demurrer  to  a  complaint  for  a  defect  of  parties 
cannot  be  sustained  for  want  of  parties  if  the  court  can 
determine  the  controversy  before  it  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights.  (Supreme 
Courtj  ]  850,  Waliace  agt.  Eaton^  5  How.j  99). 

Sixth.  An  improper  joinder  of  parties  plaintiff  is  not  a 
subject  of  demurrer.  (Code  seCy  144 ;  Lewis  P.  Allaire  et 
al.j  agt.  The  City  of  BuffcUOy  decided  in  Court  of  Appeals, 
June  Term,  1868). 

Defendant's  second  ground  of  demurrer  is,  that  the  com 
plaint   does  not  exhibit  sufficient  cause  of  action.     The 
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answer  to  this  might  be  simply  a  demand  on  defendants  to 
answer  what  single  wrong  it  is  probable  for  trustees  to 
commit,  and  plaintiff  will  undertake  to  show  that  defendants 
represent  those  who  have  been  guilty  of  such  wrongs,  and 
are  accessories,  and  that  it  is  charged  or  implied  in  the 
declaration.  They  were  charged  in  the  complaint,  of  which 
the  present  is  an  amendment,  that  as  trustees  under  the  act 
of  1784,  they  were  required  to  render  the  charter  of  Trinity- 
church  as  it  existed,  subject  to  the  control  of  the  bishop  of 
London,  more  conformable  to  the  constitution  of  the  state 
of  i  777,  section  36  of  which  preserves  all  old  charters  ac- 
cording to  the  doctrine  of  sespres.^  that  is  to  say,  as  near  to 
the  ancient  charter  as  is  possible,  without  violation  of  our 
constitution.  And  plaintiff  charged  in  general  terms  that 
the  defendants,  as  such  trustees,  had  done  those  things  they 
ought  not  to  have  done,  hadbeen  guiUy  qfmisuserSj  and  had 
left  undone  those  things  they  ought  to  have  done,  had  been 
guilty  of  non-users,  and  there  was  no  cure  in  them*  Defend- 
ants do  not  deny  a  word,  but  demand  specifications  of 
particular  charges,  and  especially  that  the  plaintiff  shall 
show  how  he  is  a  corporator  of  the  corporation,  on  whose 
behalf,  or  for  himself  he  prosecutes,  and  that  he  should 
show  wherein  he  is  injured.  This  he  has  done  in  the 
present  amended  complaint,  and  it  is  not  denied  but  ad- 
mitted, nor  do  they  dare  to  deny  it  under  oath. 

And  defendants  admit  that  they  are  trustees,  and  required 
to  carry  out  the  act  of  J  784,  to  render  the  corporation  more 
conformable  to  the  constitution  of  1777. 

Plaintifi  charges  that  all  of  the  inhabitants  of  the  city  con- 
tributed to  build  Trinity  church,  and  the  parsonage,  and  to 
pay  the  rectors,  and  the  constitution  requires  that  those  who 
have  advanced  money  for  any  purpose  shall  have  that  pur- 
pose effected  or  that  the  money  shall  be  returned,  since 
private  property  cannot  be  taken  for  public  use,  and  much 
less  for  a  close  corporation  (such  as  has  been  in  fact  created,) 
without  A\x^  process  of  law ^  ot  just  compensation. 
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Here  i$  the  gist  vf  the  actum.  We  charge  that  the  money 
was  given  by  all  tax-payers  to  prevent  the  inorease  of  vice 
and  immorality  in  the  city  of  New  York,  ^'  and  not  to  sup- 
port the  parasites  of  any  sect,  and,  least  of  all,  for  political 
purposes  under  the  garb  of  religion.  But  insteail  of  heeding 
this,  as  we  charge,  they  boast  of  their  political  weight,'* 
when  called  to  account,  and  attempt  to  crush  the  right  cf 
private  judgment  on  religious  matters. 

That  they  break  the  law  of  mortmain,  and  refuse  to  stand 
accountable  under  the  fifth  section  of  the  act  of  April  17, 
1764,  for  the  property  taken  by  force  and  fraud  from  the 
Bogardus  heirs ;  and  that  they  allow  houses  of  ill  fame  to 
exist  in  Church  street,  and  contemplate  the  establishment 
of  houses  of  able  bodied  young  women  in  contradistinction 
to  assisting  the  poor  and  weak,  for  we  do  not  put  a 
scandalous  interpretation  on  this ;  but  utusmuefa  as  a  cor* 
poration  has  no  discretionary  powers,  it  makes  void  a  charter 
to  even  do  more  good  than  is  expressly  allowed  by  a  charter, 
least  it  should  become  too  powerful.  On  this  point,  says 
Mr.  Webster,  the  following  rule  of  law  is  settled.  ^'  The 
specification  of  certain  rights  operates  as  a  restraint  to  such 
objects  only,  and  is  an  implied  prohibition  of  other  powers. 
(18  Johns.^  382  ,*  2  Cote,  709  ;  9  Wend^  384;  Jtunyany  agt. 
Ca/rtcTj  14  Peters^  122 ;  8  Com.  Jiep.y  247 ;  6  Conu  JR^., 
391 ;  Beattyy  29,  8,  7  ;  2  DaOaSy  316). 

The  last  reference  is  in  support  of  the  rule  stated  as  fol- 
lows :  ^'  A  statute  should  never  have  an  equitable  construe* 
tion  in  order  to  overthrow  or  divert  an  estate,  and  everj 
statute  derogatory  to  the  rights  of  property,  or  that  tends 
to  take  away  the  estate  of  a  citizen,  ought  to  be  strictly  con* 
strued.''  But  we  charge  also  that  they  hold  a  much  larger 
estate  than  the  law  or  constitution  of  either  England  or  the 
state  of  New  York  allows,  and  that  it  gives  great  ^^  pre* 
eminence"  in  power  to  purposes  at  war  with  the  purposes 
of  the  founders  of  the  charity.  • 

Flaiiitifi^'s  counsel  (Roosevelt)  referred  to  the  case  of 
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MUler  et  aJ.  «gt.  GabUj  ei  oZ.,  at  to  the  property  of  the 
German  Reformed  church  in  Forsyth  street,  in  which  the 
worshipers  became  dissentient  among  themselves  as  being 

in  point. 

In  that  case  the  doctrine  of  the  English  and  American 
courts  was  stated  as  follows,  by  the  assistant  rice-chancellor^ 
and  sustained  at  length  in  the  court  for  the  correction  of 
errors: 

^'  I  discard  the  factious  doctrine  that  the  majority  for  the 
time  being  is  to  govern.  I  bold  I  am  bound  to  interfere 
upon  the  complaint  of  a  single  worshiper  in  the  church 
against  a  thousand  others. 

*^  Prtmdedy  first  That  the  property  was  dedicated  to  a 
certain  legal  purpose,  &c. 

*^  Second.  That  it  is  certaifi  the  possessors  of  the  property 
are  violating  these  purposes.'^ 

This^  as  I  apprehend,  settles  the  point  as  to  the  non-joinder 
of  partieF. 

In  the  case  of  the  Athmey-Oeneral  agt.  Pearson  (3  Jlferi- 
vaUj  409)^  which  Mr.  Justice  Nblson  accepts  as  the  rule 
also  in  our  courts,  by  reference  thereto  in  the  case  of  Field 
agt.  Field  (9  Wend.y  401),  Lord  Eldon  holds  it  is  settled 
{p.  400),  ^^  that  where  a  congregation  becomes  dissentient 
among  themselves,  the  nature  of  the  original  institution 
must  alone  be  looked  to  as  the  guide  for  the  decision  of  the 
court. 

**  And  to  refer  to  any  other  criterion  (as  to  the  sense  of 
the  existing  majority)  would  be  to  make  a  neta  institutiony 
and  is  altogether  beyond  the  reach,  and  inconsistent  with 
the  duties,  of  the  court." 

In  support  of  this  rule  the  cases  of  Craigdale  agt.  Aihman^ 
(1  Dow.  P.  a,  1),  of  Foley  agt.  Wouter  (2  Jacob  £  WalJc.y 
245),  of  Leslie  agt.  Surrey y  (2  Susseh  114),  of  Davis  agt. 
Jenkins  (3  Ves.  dt  Bea.^  114),  of  Milligan  agt.  Whiiehally 
(  MUne  dk  Craigy  72,  and  Milne  dt  Keen,  446) ;  the  Dart- 
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mouth  College  case  also  (4  Whecti.y  578),  follows  the  same 
principles. 

The  Lady  JSewley  case^  or,  as  it  is  known  in  the  books 
as,  Attorney-General  agt.  Share  (7  SimonSy  309),  is  the 
leading  authority  in  England.  It  is  stated  by  Lord  Sugden 
in  the  Attorney- General  agt.  Drummond  ( i  Connor  dk  Latoson 
210).  It  was  first  decided  by  Sir  Lancelot  Hadwell, 
vice-chancellor;  afRrmed  by  Lord  Ltndhurst,  chancellor, 
assisted  by  Baron  Aldebsen  and  Mr.  Justice  Patehson; 
and,  in  1842,  affirmed  in  the  House  of  Lords,  so  that  it 
comes  armed  with  the  whole  judicial  force  of  England. 

In  the  amended  complaint  the  original  purpose  of  the 
charity  is  referred  to,  and  the  means  of  accomplishing  its 
purpose  as  laid  down  in  the  charter  also  referred  to  as  the 
parish  system  of  London,  in  which  all  who  pay  scot  and 
lot  may  vote  for  wardens  and  vestrymen,  and  govern  the 
rector  when  indolent  or  intolerant;  which  is  the  very  best 
system  of  church  government  ever  invented  by  man,  and 
which,  it  is  very  manifest,  has  not  been  established  in  the 
city  of  New  York,  while  a  close  corporation  has  been,  and 
which  has  set  not  only  the  law  of  mortmain,  embraced  in 
the  Magna  Charta^  but  also  our  own  laws  and  constitution, 
at  defiance,  and  deprived  plaintiff  of  every  right,  under  the 
ancient  charter,  which  he  might  have  enjoyed  were  this  yet 
a  British  province. 

As  to  the  charter  of  1814,  we  bold  it  as  obtained  by  a 
breach  of  trust  and  void,  and  decline  to  recognize  it  at  all 
in  the  declaration.  Respectfully, 

CuNTON  Roosevelt, 
Of  counsel  for  plaintiff. 

McCuNN,  J. — The  above  is  the  amended  complaint  in  this 
case.     The  plaintiff  asks  for  a  receiver. 

The  defendants  interpose  a  demurrer : 

First.  They  say:  ^^That  it  appears  upon  the  face  of  the 
complaint  that  there  is  a  defect  of  parties  defendant,  in  this 
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the  omission  of  the  corporation  therein  named,  to  wit :  the 
rector  and  inhabitants  of  the  city  of  New  York  in  commu- 
nioD  of  the  church  of  England  as  by  law  established." 

^^ Second.  That  the  said  complaint  does  not  state  facte 
sufficient  to  constitute  a  cause  of  action." 

A  demurrer  to  a  pleading  admits  all  the  material  facts 
stated  therein,  but  alleges  that  those  facts,  in  law^  do  not 
constitute  a  cause  of  action,  and  submits  that  question,  and 
that  question  alone,  to  the  judgment  of  the  court.  A  de- 
murrer admits  all  the  allegations^  but  it  admits  nothing  but 
what  is  material  and  well  pleaded ;  consequently,  such  alle- 
gations as  compose  this  complaint,  they  being  all  immate- 
rial, are  not  admitted.  Moreover,  a  demurrer  is  only  a 
technical  admission,  and  does  not  involve  a  confession; 
coDsequently,  the  demurrer  hereih  is  not,  in  any  way,  dam- 
agmg  XJb  the  character  of  the  defendants.  Again,  conclu 
^ions  of  law  are  never  admitted  by  a  demurrer;  conse- 
quently,  the  charges  of  waste  and  diversion,  and  that  tho 
defandants  have  departed  from  the  protestant  faith,  con- 
tained in  the  pleadings  before  me,  being  conclusions  of  law,. 
are  not  admitted. 

In  regard  to  the  non-joinder  of  parties.  It  is  sought  by 
this  action  to  take  away  the  property  of  the  church  and  cor- 
poration. It  will  be  seen  by  the  complaint  that  the  only 
defendants  named  in  the  suit  are  Mr.  Morgan  Dix,  one  of 
the  clergy  of  the  Trinity  church  corporation,  and  Wm.  E. 
Dunscomb,  Esq.,  one  of  the  counsel  to  said  corporation. 
The  corporation  is  not  made  a  party,  and  yet  the  plaintiff 
seeks  to  take  from  it  its  property,  and  put  the  same  intO' 
the  hands  of  receivers* 

Emphatically  this  cannot  be  done  without  the  corporation 
being  first  heard,  after  having  been  made  a  party.  How 
preposterous  it  would  be  to  sue  two  of  the  directors  of  a 
railroad  company  individually,  and  seek,  in  that  action,  to 
have  a  receiver  appointed  to  take  charge  of  all  the  affjirs> 
of  the  road ;  or  for  one  of  two  cestui  que  trusts  to  sue  for 
VoL-XLL  21 
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the  removal  of  the  trustee  without  joining  the  cestui  que 
trusts. 

The  legal  estate  of  every  corporation  is  vested,  not  in  the 
individual  corporators,  but  in  the  corporation  itself;  the 
estate,  however,  is  a  trust  for  the  benefit  of  the  corporators. 
By  the  wise  policy  of  the  law,  corporate  bodies  are  forbid- 
den to  be  seized  to  a  use,  but,  by  a  like  policy,  the  law 
permits  them  to  be  vested  with  a  trust.  Hence,  if  these 
two  defendants  actually  have  an  interest  in  the  estate  of  the 
corporation  of  Trinity  church,  it  can  only  be  as  cestui  que 
trusts.  {2  Bac.i  11;  Sanders  on  UseSy  227}  1  Vesetfy  467, 
536.) 

The  complaint  shows — ^and  it  is  about  the  only  fact  it 
does  show — the  existence  of  a  corporation,  and  that  such 
corporation  is  vitally  interested  in  the  question  sought  to 
be  raised  in  this  controversy.  It  is,  therefore,  a  necessary 
party  to  its  final  determination.  These  considerations  make 
it  evident  that  the  corporation  must  be  a  party  to  the  proper 
iletermination  of  the  controversy.  If  the  plaintiff  desires  to 
•establish  his  claim  to  be  a  corporator,  or  to  preach  in  the 
parish  church,  or  to  have  a  receiver  appointed  to  take 
•charge  of  the  corporate  property,  he  clearly  cannot  have 
such  relief  in  an  action  against  two  private  individuals  who, 
as  far  as  appears  by  the  complaint,  are  not  members  of  the 
-corporation  at  all.  Again,  the  property  is  described  in  the 
>  -complaint  as  being  in  the  possession  of  the  defendants  and 
their  associates,  stylingthem  '*  the  rector,  churchwardens,  and 
vestrymen  of  Trinity  church.^  It  is  not  alleged  that  they  are 
«not  entitled  to  these  offices ;  and  if  they  are  so  entitled,  their 
possession  and  acts  are  those  of  the  corporation,  and  the  cor- 
poration alone  is  the  party  to  be  held  responsible  for  them. 
By  implication  in  this  pleadmg  their  title  to  the  offices  is  ad- 
•mitted,  their  predecessors  being  spoken  of,  which  is  equivalent 
to  admitting  that  defendants  have  succeeded  to  the  offices. 
Defendants  being,  by  the  supposition  of  the  complaint, 
•possessed  of  certain  property  not  in  their  own  right,  but  in 
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the  right  of  the  corporation,  ought  not  to  surrender  such 
property  to  a  receiver  without  having  the  corporation  be- 
fore the  court  to  defend  its  rights.  The  defect  of  parties  is 
the  oniission  of  the  corporation.  '^  The  rector  and  inhabit- 
ants of  the  city  of  New  Tork  in  communion  of  the  church 
of  England,  as  by  law  established.''  This  is  the  corporate 
name  of  the  corporation  according  to  the  language  of  the 
complaint,  so  that  this  defect  appearing  upoa  its  face,  the 
first  ground  of  demurrer  is  well  taken. 

As  to  the  second  ground,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
allegation  that  the  defendants  have  departed  from  the  prot- 
estant  faith  and  baptism  was,  I  suppose,  intended  to  sustain 
the  charge  of  the  diversion  of  the  trust  estate  from  the 
design  of  the  original  corporators.  Now,  if  the  object  of 
the  founders  of  Trinity  church  was  to  suppress  vice  and  im- 
morality, it  is  very  plain  to  ail  that  to  adhere  to  the  prot- 
estant  faith  and  protestant  form  of  baptism  is  not  at  all 
necessary  for  that  purpose. 

The  charges  in  the  complaint  from  the  seventeenth  para- 
graph to  the  end  make  up  the  offense  of  diverting  the  trust 
funds  from  the  purposes  of  the  founders.  Now  supposing 
them  true,  tbey  do  not  in  any  way  affect  the  estate,  if  we 
except  the  statement  in  paragraph  eighteen,  that  a  '*  salary" 
is  paid  for  preaching  blasphemies.  Statements  in  a  pleading 
must  be  taken  as  strongly  as  possible  against  the  party  mak- 
ing them.  This  statement  does  not  necessarily  imply  any 
more  than  that  the  salary,  which  is  due  on  account  of  services 
generally,  is  not  withheld  on  account  of  the  alleged  blas- 
phemies. Even  if  what  was  preached  on  some  occasions 
had  been  plainly  heretical,  the  treasurer  of  the  corporation 
would  not  have  been  justified  in  stopping  salaries.  The 
remedy  to  prevent  preaching  heretical  doctrines  is  of  another 
kind,  and  to  be  applied  for  in  a  different  way.  There  is 
notliing  int  he  charges  of  the  twenty-wsecond  and  twenty- 
third    counts.     They    must    be    construed    strictly    and 
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when  80  construed  thej  amount  to  nothing.  In  regard 
to  the  allegation  that'the  income  of  this  corporation  is  very 
largely  in  the  excess  of  its  charter  ($800,000  per  year). 
The  answer  to  that  is  simple  :  this  court  cannot  provide  a 
remedy.  Application  in  such  case  must  be  made  to  the 
attorney-general.  Again^  the  plaintiff  bases  his  right  to 
bring  this  action  upon  the  allegation  of  his  being  a  successor 
of  some  persons  who  were^some  hundred  and  seventy  years 
since^  corporators  of  this  corporation ; — of  his  religious 
tenets  agreeing  with  those  of  certain  persons  who  were 
living  some  hundred  and  fifty  years  since^  and  who  were 
supposed  to  be  wardens  and  vestrymen  of  said  corporation; 
— K)f  his  willingness  to  preach  in  the  parish  church  of  said 
corporation,  and  to  do  whatsoever  may  be  necessary  and 
proper  to  secure  his  rights  as  a  corporator;-— also  upon  his 
having  taken  the  sacrament  in  a  chapel  of  said  church. 
Now  all  this  is  very  bad  pleadings  because  it  does  not  show, 
or  attempt  to  show^  how  he  became  a  corporator  or  a  suc- 
cessor of  a  corporator.  As  to  bis  willingness  to  preach  in 
•^Trinity  parish  church,"  I  have  no  doubt  whatever  in  re- 
gard to  such  Willi ngess.  Nay,  more,  if  such  willingness 
were  good  cause  of  complaint,  or  if  such  condescension  on 
the  part  of  plaintiff  could  be  made  the  basis  for  a  good  count 
upon  which  to  sustain  an  action,  that  there  are  many  of  the 
clergy  in  the  different  protestant  denominations  who  would 
most  willingly  condescend  in  like  manner  to  preach  in 
Trinity  church.  Indeed,  I  am  afraid  if  such  were  the  case, 
and  this  court  had  jurisdiction  over  the  subject-matter, 
there  would  be  no  end  of  actions  against  the  corporation. 
Apart  from  all  this,  however,  bd  does  not  state  a  single  fact 
showing,  that  he,  plaintiff,  had  a  right  to  preach  in  Trinity 
church,  or  that  defendants  had  any  power  either  to  permif 
or  prevent  him  from  so  preaching. 

It  is  not  alleged  that  it  was  the  duty  or  in  the  power  of  the 
defendants  to  provide  for  the  poor  of  the  city,  or  to  prevent 
Church  street  from  being  scandalous,  or  to  do  any  of  the 
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other  things  which  they  are  charged  with  having  left  uadona. 
As  to  the  Bcheme  of  the  defendant.  Dr.  Dix,  for  the  estab- 
lishment of  houses  of  mercy  and  the  like,  these  are  not  mat- 
ters which  can  be  inquired  into  by  this  court,  nor  can  the 
seeking  to  acquire  ^^  political  weight,''  and  threatening  the 
legislature  with  contempt,  be  oousidered  a  wasting  the 
church  property. 

Numerous  cases  are  cited  by  counsel  for  plaintiff,  not  #ne 
of  which  bears  in  the  slightest  degree  on  the  questions  raised 
by  the  demurrer.  Indeed,  if  all  the  sound  law  was  gleaned 
from  such  citations,  it  would  be  insufficient  to  give  even  a 
patchwork  construction  upon  which  to  build  the  wild  and 
constrained  theories  indulged  in  this  complaint* 

Perhaps,  from  viewing  doubtful  cases  in  this  ligh^,  a  habit 
of  false  construction  of  all  cases,  sounding  in  name  like  the 
one  under  consideration  by  them  at  the  time  is,  unawares^ 
formed  by  sonie  counsel,  and  predilections  in  their  minds 
sort  the  tangled  heap  of  decisions  into  a  desired  shape  to 
sqit  their  purpose  long  before  plodding  patience  after  truth 
and  good  law  has  addressed  itself  to  the  task.  From  this 
temptation,  it  is  feared,  the  counsel  for  the  plaintiff*  has  not 
wholly  escaped,  because  how  else  could  he  have  cited  long 
quotations  from  such  cases  as  '*  The  Lady  Hewley  case^  (7 
Simons  J  309 ;)  Field  agt.  FieUj  (9  Wend.,)  Attomey-General 
agt.  Drummondf  (1  Conor  dk  Lawson^Y^  and  many  others,  not 
a  line  of  wbich  applies  to  the  case  in  hand — oases  containing 
the  history  of  the  controversies  between  different  parts  of 
individual  protestant  sects,  and  not  having  the  slightest 
bearing  on  the  point  before  us. 

There  is  another  and  a  very  grave  objection,  and,  I  bold, 
a  valid  reason  in  law  why  this  plaintiff  should  not  be  listened 

to. 

Before  a  suitor  can  claim  the  interposition  of  a  court  of 
justice,  eicheir  in  law  or  in  equity,  he  must  have  some 
wrong  to  remedy,  some  grievance  to  redress,  or  some  claim 
to  enforce.     It  is  for  accomplishing  these  righteous  objects 
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courts  of  law  and  courts  of  equity  are  organized.  They  are 
not,  however,  to  be  used  as  the  resorts  of  the  disappointed, 
the  malignant,  or  the  foolish.  They  should  be,  and  I  trust 
are,  the  tribunals  wherein  disputes  between  man  and  man 
are  fairly,  justly,  and  humanely  disposed  of;  and  as  the  very 
basis  upon  which  to  grant  that  justice,  the  first  question, 
absolutely  the  very  first,  that  is  presented  to  the  mind  of  any 
court  in  any  litigation  is,  whether  the  party  invoking  the 
majesty  of  the  law  is  entitled  to  relief,  and  whether  he  has 
justly  and  fairly  placed  himself  in  a  position  to  claim  the 
judgment  of  the  court  whose  justice  he  solicits,  because  if 
he  has  not,  then  there  ends  the  inquiry.  Now,  applying 
these  general  legal  principles  to  the  subject  matter  before 
us,  the  question  first  presented  to  us  is.  Is  this  plaintiff 
entitled  to  the  remedy  he  seeks,  and  has  he  placed  himself 
in  a  light  so  as  to  enable  him  to  demand  of  our  hands  such 
a  remedy  ?  Absolutely  we  say  he  has  not.  Let  us  look 
at  his  position.  On  the  6th  day  of  May,  1697,  William 
III.,  through  governor  Fletcher,  then  captain-general  of 
the  province  of  New  York  and  territories,  granted  to  Trinity 
church  (the  foundation  and  spire  of  old  Trinity  church  being 
then  built)  a  charter  under  the  corporate  name  of  ^^  the 
rector  and  inhabitants  in  communion  of  the  church  of  Eng- 
land as  now  established  by  our  laws"  {See  charter  line^  100). 
The  charter,  among  other  things,  provides  that  the  parish 
shall  be  named  •'  the  parish  of  Trinity  church''  {Charter^  line 
145).  The  charter  also  describes  what  lands  shall  go  with 
the  enclosure  of  the  church  for  grave-yard  purposes  ana  the 
like.  After  defining  what  the  duties  of  said  corporation 
shall  be,  it  declares  {Jiine  565)  that  '*  the  said  rector  and  in- 
habitants in  communion,"  &c.,  shall  nominate  and  appoint 
such  people  of  said  parish  as  they  shall  think  fit,  and  shaU 
he  willing  to  accept  the  same^  to  be  members  of  said  church,  and 
be  entitled  to  vote  at  the  annual  elections  for  churchward- 
ens and  vestrymen  of  said  corporation.  Thus  the  charter 
stood  so  far  as  the  admission  of  members  to  said  church  waa 
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concerned^  and  also  so  far  as  electing  officers,  &c.,  until 
1814  (some  slight  alterations  excepted),  when,  among  other 
things,  it  was  enacted  that  *^  all  male  persons  of  full  age, 
who  for  the  space  of  one  year  preceding  any  election  shall 
have  been  members  of  the  congregation  of  Trinity  church 
aforesaid,  or  any  of  the  chapels  belonging  to  the  same  and 
formjng  part  of  the  same  religious  corporation,  and  who  shall 
hold,  occupy,  or  enjoy  a  pew  or  seat  in  Trinity  church,  or 
in  any  of  the  said  chapels,  or  have  partaken  of  the  holy 
communion  therein  within  the  said  year,  and  no  other  per* 
sons,  shall  be  entitled  to  vote  at  the  annual  election  for  the 
churchwardens  and  vestrymen  of  the  corporation." 

Now,  this  section  was  intended  as  explanatory,  and  as  a 
direction  for  those  who  were  entitled  to  vote  for  officers  of 
said  church ;  and  plaintiff  claims  that  because  a  part  of  this 
section  declares  that  any  person  who  has  partaken  of  the 
holy  communion  within  one  year  shall  be  entitled  to  vote, 
and  that  as  he  entered  said  church  as  a  stranger,  and  not  a 
member  of  said  communion,  and  formally  partook  of  the 
communion  in  Trinity  chapel,  without  any  previous  proba- 
tion or  preparation,  and  without  the  priest  who  administered 
the  sacrament  consenting  or  even  knowing  who  he  was, 
that  consequently  he  is  entitled  to  vote  at  the  election  of 
such  officers.  This  would  be  an  odd  doctrine  indeed.  That 
a  stranger,  a  member  of  an  entirely  different  religious  persua- 
tion,  can  vote,  is  simply  preposterous.  With  the  same  pro- 
priety can  a  resident  of  Philadelphia,  a  stralige,  a  bad  man, 
indeed  an  alien  to  this  tcountry,  come  to  this  city,  register 
bis  name,  and  vote  at  our  elections.  The  proposition  i^  too 
absurb  for  serious  entertainment.  What  is  meant  by  this 
section  of  the  amended  charter  above  cited  is  simply  this: 
That  any  just  and  good  man  who  had  properly  prepared 
himself  for  the  holy  communion,  and  who  had  been  duly 
and  properly  accepted  by  the  rector  into  the  church  as  a 
true  and  good  communicant,  couM  vote  at  the  election  for 
the  officers  of  said  church,  and  have  all  the  rights  and  bene- 
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fits  accruing  from  the  corporation ;  this  is  what  was  intended 
by  that  section,  and  what  was  meant  by  it,  and  nothing 
else.  It  did  not  mean,  and  cannot  by  any  tortured  form  of 
construction^  mean,  that  any  adventurer,  for  the  purpose  of 
cuusmg  litigation  and  for  the  express  purpose  of  acquiring 
wealth,  could  enter  said  church  and  wickedly  go  through 
the  form  of  a  communion  and  be  called  a  member,  and  that 
for  the  purpose,  as  it  would  seem  from  the  complaiat,  of 
harassing  its  organization.  Could  folly  or  wickedness  eon« 
trive  a  scheme  of  spiritual  intolerance  more  wounding  to 
the  sensibilities  of  any  religious  people,  and  more  to  be 
repudiated  by  the  generous  principles  of  our  free  institu^ 
tions !  But  again,  this  plaintiff  does  not  say  he  is  an 
episcopalian,  or  a  member  of  the  church  of  England,  or  of 
Trinity  church,  but  says  he  is  ^'a  protestant,  a  Trinitarian^ 
and  a  believer  in  the  doctrines  of  the  Christian  communion 
as  established  at  the  synod  at  Dort,"  and  that  he  belongs 
**  to  the  Dutch  Reformed  church."  It  is  clekr,  therefore,  if 
he  is  a  Dortite  and  belongs  to  the  Dutch  church,  he  is  not 
an  episcopalian,  or  a  member  of  the  Engiish  church,  or  a 
communicant.  He  says,  however,  as  I  have  above  related, 
that  he  took  the  sacrament  in  Trinity  chapel,  and  that 
that  act  of  itself,  without  being  a  member  of  the  episcopal 
community,  entitles  him  to  vote.  Now,  let  us  see  about 
this.  Let  us  examine  the  cause  which  led  to  the  adoptioo 
of  this  law. 

The  churchwardens  and  vestrymen  of  Trinity  church, 
following  the  example  of  their  English  ancestors — ^their 
original  house  being  too  small — ^founded  two  or  three  other 
places  of  worship,  and  called  them  chapels  of  Trinity  church. 
The  natural  effect  of  this  system  was,  that  this  church  and 
its  chapels  formed  one  church,  their  several  congregations 
were  knit  into  one  body,  and  the  communicants  in  each 
congregation  went,  on  Easter  Tuesday,  to  the  poll  of  Trinity 
church,  and  voted  for  thS  same  churchwardents  and  vestry- 
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men ;  and  these,  by  their  office,  took  all  the  churches  under 
their  common  goyemment. 

As  the  charter  incorporates  those  who  are  in  communion 
with  the  church  of  En^and,  communicants  alone,  before  the 
Bevolution,  were  admitted  to  the  privilege  of  voting  for 
charter  officers;  and  the  records  of  the  church  furnish  no 
instance  of  a  eootrarj  practice^ 

At  length  the  episcopalians,  by  the  increased  population 
of  the  city,  were  too  numerous  to  be  accommodated  in 
Trinity  church  and  its  chapels.  In  this  situation,  a  respecta- 
ble portion  of  the  episcopalians  had  recourse  to  the  act 
entitled  ^*  an  act  to  provide  for  the  incorporation  of  religious 
societies^  (I  Jones  dt  VaricVs  Latps,  i04,  109,  passed  1784) 
for  relief;  and  in  the  year  1793  they  began  to  incorporate 
themselves  under  that  act  into  separate  churches  and 
societies. 

The  members  of  the  new  corporations,  thus  organized 
tinder  the  religious  societies^  act,  elect  their  own  church- 
wardens and  vestrymen.  They  neither  hold  pews  nor  s^ats 
in  Trinity  church,  nor  do  they  commune  in  that  church  or 
contribute  to  its  support.  The  vestries  of  the  new  corpora- 
tions appoint  their  own  rectors,  clerks,  and  sextous,  and  they 
manage  all  the  spiritual  and  temporal  concerns  of  their  own 
churches  as  they  please,  paying  no  regard  whatever  to  the 
Testry  of  Trinity  church. 

As  a  consequence  of  the  new  corporations,  the  congrega- 
tion of  Trinity  church  consists  of  those  only  who  attend 
worship  in  that  church  and  its  chapels,  St.  PauPs  church 
and  St.  John's  church,  and  Trinity  chapel,  the  latter  having 
been  recently  built,  as  a  chapel,  by  Trinity  church. 

No  members  of  either  of  the  new  corporations  ever 
claimed,  or  pretended  to  claim,  a  right  to  vote  for  the 
churchwardens  and  vestrymen  of  Trinity  church  prior  to 
the  election  held  for  those  officers  in  March,  1S12.  At  that 
election  several  persons,  known  to  be  members  of  the  new 
cor{K>ration8,  offered  themselves  as  voters,  but  they  were 
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rejected,  because  neither  of  them  was  a  pew  or  a  seat-bolder, 
or  communicant  in  Trinity  church  or  either  of  its  chapels. 
After  this  attempt  to  vote  by  outside  episcopal  communi- 
cantSy  a  memorial  was  presented  to  the  legislature,  asking, 
among  other  things,  for  an  interpretation  of  the  charter 
relative  to  the  right  of  voting. 

A  bill  was  accordingly  introduced,  and  in  its  passage 
through  the  houses  met  with  little  opposition,  except  from 
its  presumed  interference  with  the  elective  franchise;  and  in 
the  house  of  assembly  it  was  referred  to  the  attorney-general 
to  report  ^^  whether,  in  his  opinion,  its  passage  would,  in 
anywise,  defeat  or  vary  any  existing  rights  under  the  charier, 
or  any  acts  altering  it.^*  The  attorney-general  reported 
that  he  ''had  examined  the  charter  and  the  acts  altering  it, 
with  the  bill  referred  to  him,  and  he  was  of  opinion  that  its 
passage  would  not  defeat  or  vary  any  existing  rights  under 
the  acts  or  charter." 

As  the  claim  to  vote  had  a  tendency  to  create  uneasiness 
in  the  minds  of  the  members  of  the  church,  and  to  excite 
dissensions  among  episcopalians  in  general,  one  of  the  objects 
of  the  bill  was  to  obtain  such  an  interpretation  of  the  charter 
as  would  effectually  extinguish  the  claim.  Now,  it  is  com- 
mon for  legislative  bodies,  in  novel  and  special  cases  which 
have  eluded  the  penetration  of  former  legislators,  to  pasn 
acts,  in  the  nature  ot  dei^laratory  acts,  to  pluck  up  discord 
and  litigation  by  the  roots,  that  general  quiet  may  be  pro- 
moted.    Such  acts  resemble  bills  of  peace  in  chancery. 

By  thus  showing  that  the  members  of  the  new  corporation 
are  not  also  members  of  the  corporation  of  Trinity  church, 
we  have  put  at  rest  all  questions  respecting  their  supposed 
right  to  the  corporate  property. 

Members  of  every  corporation  have  an  interest  in  its  estate 
while  they  continue  members,  and  no  longer.  A  right  to 
the  corporate  property  is  strictly  local  in  its  enjoyment* 
Whenever  a  corporator  removes  and  settles  permanently 
without  the  precincts  of  the  corporation,  his  franchise,  ipso 
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fajcto^  ceases.  Thus  if  an  inhabitant  of  the  city  of  New 
York  quits  the  city  and  takes  up  his  residence  in  the  county 
of  Westchester,  he  relinquishes  his  rights  as  a  member  of 
the  city  corporation,  and  he.  cannot  resume  them  in  any 
other  way  than  by  returning  and  again  fixing  his  residence 
in  the  city. 

These  principles  being  indisputable,  prove  the  utter  futil- 
ity of  the  claim  which  the  plaintiff  makes  as  to  his  being  a 
corporator,  or  as  to  his  interest  in  the  estate  of  the  corpora- 
tion of  Trinity  church  as  such  corporator. 

Whoever  reads  the  act  for  incorporating  religious  soci- 
eties, and  reflects  upon  its  provisions,  and  also  upon  the 
freedom  of  our  civil  and  religious  institutions,  must  be  per- 
suaded that  the  legislature  intended  that  every  society  in- 
corporated under  the  act  should  enjoy  a  separate  and  inde- 
pendent existence,  and  be  wholly  governed  in  its  spiritual 
and  temporal  concerns  by  ofliceis  of  its  own  choice.  The 
act  provides  that  ^Uhe  persons  qualified  to  vote  at  elections 
for  church  officers  shall  be  male  persons  of  full  age,  who 
shall  have  belonged  to  the  church  or  congregation  for  the 
last  twelve  pfionths  preceding  the  election,  and  who  shall 
have  been  baptized  in  the  church,  or  shall  have  been  received 
therein  either  by  the  right  of  confirmation,  or  by  receiving 
the  holy  communion,  or  by  purchasing  or  hiring  a  pew  or 
seat  in  the  said  church,  or  by  some  other  joint  act  of  the 
parties  and  of  the  rector;  that  the  voters  on  a  certain  day 
in  every  year  shall,  by  a  majority  of  voices,  elect  two  church- 
wardens and  eight  vestrymen ;  and  that  the  churchwardens 
and  vestrymen  so  elected  shall  have  power  to  call  and  induct 
a  rector  as  often  as  a  vacancy  happens  therein,  and  to  take 
into  their  possession  and  management  all  the  temporalities 
belonging  to  such  church  or  congregation."   (3  i2.  &,  292.) 

Keeping  in  view  the  wise  intention  of  the  legislature, 
that  the  act  carefully  confines  the  right  of  voting  for  church 
officers  to  the  persons  who  shall  have  honestly  belonged  to 
the  church  or  congregation  for  the  last  twelve  months  pre- 
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ceding  the  election,  it  does  not  vequire  the  gift  of  prophecy 
to  foretell  that  if  the  members  of  distinct  corporations,  or 
strangers,  were  to  possess  the  right  of  voting  in  common  for 
the  officers  of  this  church,  it  would  open  a  door  to  mischiefs 
dangerous  to  all  religious  societies,  and  hurtful  to  the  growth 
of  genuine  religion.  For  example^  two  or  more  sects  might, 
by  combining  against  another  religious  body,  and  by  supe* 
nor  numbers  on  the  day  of  election,  force  their  own  crea- 
tures into  office,  and,  thus  brought  into  public  life,  might 
appoint  a  clergyman  against  the  decided  opinions  and  wishes 
of  the  congregation. 

The  same  creatures  might,  also,  manage  the  temporal 
affairs  of  the  congregation  in  a  way  destructive  of  their 
interests. 

The  next  inquiry  is:  Whether  the  members  of  the  new 
corporations,  or  a  stranger,  such  as  this  plaintiff,  have  a 
right  to  vote  at  the  elections  of  the  corporation  of  Trinity 
churcht 

The  foundation  for  the  claim  of  this  right  is  the  single 
circumstance  that  the  charter  incorporates  ^^all  persons  in- 
habiting or  to  inhabit  the  city  ot  New  York,  and  in  com- 
munion with  the  protestant  church  of  England.'' 

These  general  words  of  the  charter,  when  the  real  mean- 
ing of  the  grantor  is  extracted  from  them,  will  be  discovered 
not  to  afibrd  the  slightest  pretext  for  the  claim  of  the  plain- 
tiff. The  charter,  like  every  other  grant,  must  be  inter- 
preted with  reference  to  the  actual  state  of  things  at  the 
time  it  bears  date.  Looking  from  this  ground,  we  shall  sea 
that  the  state,  at  the  date  of  the  charter,  was  a  province  of 
Great  Britain,  and  consequently  subject  to  its  laws.  The 
protestant  episcopal  church  was  the  established  church  of 
the  mother  country;  and  the  crown,  in  its  generosity  to 
the  episcopalians  in  the  city  of  New  York,  naturally  sought 
to  place  Trinity  church  on  a  footing  as  similar  to  that  of 
the  church  of  England  as  local  circumstances  would  permit. 
The  population  of  the  city  at  the  same  period  was  so  incon- 
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8iderable  that  the  whole  number  of  epiBcopalians  on  the 
island  was  not  sufficient  to  fill  the  building  already  erected 
for  public  worship. 

On  the  other  hand,  the  revolution  which  accomplished 

.   the  independence  of  this  country,  the  rapid  increase  of  the 

population  of  the  city,  and  the  new  episcopal  corporations 

which  have  sprung  from  the  parent  church,  being  out  of 

the  reach  of  human  foresight,  could  not  be  provided  for. 

With  confidence,  then,  it  may  be  asserted  that  the  episco- 
palians inhabiting  the  city  of  New  York  are  not  all  of  them 
parishioners  of  the  parish  of  Trinity  church.  Such  of  them 
as  are  members  of  the  new  corporations  have  become  par- 
ishioners of  the  parishes  attached  to  them,  the  legal  effect 
of  which  is  virtually  to  dissolve  their  connection  with  the 
parish  of  Trinity  church. 

It  is  no  less  demonstrable  that  members  of  the  Dutch 
Reformed  church,  as  this  plaintiff  is,  and  who  are  unaccus- 
tomed to  take  the  sacrament  in  episcopal  churches,  are  not 
of  the  communicants  intended  by  the  charter. 

By  the  discipline  of  the  English  church  no  person  can, 
at  the  same  time,  be  a  regular  communicant  in  separate 
parishes  under  the  care  of  different  and  independent  rectors. 
The  canons  of  the  church  particularly  direct  that  '^  the 
sacrament  shall  not  be  administered  bylhe  rector  of  one  parish 
to  the  parishioners  of  another,  without  the  license  of  the 
rector  of  the  lirtter  parish,  except  to  travelers,  to  persons  in 
danger  of  death,  or  in  cases  of  necessity."  (1  Burmf  EccUsu 
astical  Law^  677  and  68U). 

Th^  rector  is  authorized,  under  certain  circumstances,  to 
refuse  the  sacrament  even  to  his  parishioners;  and  to  be 
regular,  the  parishtoivers  should  communicate  at  least  thrice 
in  every  year. 

The  only  legal  evidence  that  the  parishioner  is  a  com- 
municant is  his  receiving  the  sacrament  in  the  parish  church, 
by  and  with  the  consent  of  the  priest,  and  the  rector  cannot 
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take  notice  of  the  receipt  of  the  communion  in  other 
parishes. 

To  admit  a  communicant  under  any  other  circumstances 
would  be  deemed  an  offense  against  ecclesiastical  discipline, 
both  in  the  priest  administering  and  in  the  parishioner  re- 
ceiving the  sacrament;  and  it  is  an  undeniable  position  in 
law  that  no  right  can  be  derived  from  the  commission  of  a 
wrong. 

Upon  these  principles  it  was  constantly  maintained,  be- 
fore the  revolution,  that  no  persons  but  those  who  were  re- 
ceived or  born  in  the  church,  and  communed  in  Trinity,  or 
one  of  its  chapels,  were  entitled  to  vote  under  the  charter. 
The  third  section  of  the  act  entitled  '^an  act  for  making  such 
alterations  in  the  charter  of  the  corporation  of  Trinity  church 
as  to  make  it  more  conformable  to  the  constitution  of  the 
state,''  passed  17th  April,  1784,  embraces  the  same  principles 
with  respect  to  communicants,  by  restraining  the  privilege 
of  voting  to  such  inhabitants  of  the  city  '^as  shall,  in  the 
said  church,  partake  of  the  holy  sacrament  of  the  Lord's 
Supper  at  least  once  in  every  year.'' 

Some  contend  that  this  section,  by  using  the  words  '^  the 
said  church/'  refers  to  the  spiritual  body  of  the  church,  and 
not  to  the  building  of  Trinity  church ;  and  hence  they  argue 
that  communicants  in  any  other  episcopal  church  are  quali- 
fied to  vote. 

It  will  much  assist  our  search  after  the  true  import  of  the 
words,  ^^  the  said  church,"  if  we  take  the  entire  section,  with 
its  preamble,  into  consideration,  and  proceed  at  once  to  aa- 
cerrain  the  objects  for  which  it  seeks  to  provide. 

Bearing  in  mind  the  title  of  the  act  just  quoted,  it  is 
worthy  of  notice  that  after  deelaring  the  manner  of  inducting 
the  rector,  as  prescribed  by  the  charter,  to  be  inconsistent 
with  the  letter  and  spirit  of  the  constitution,  the  act  sub- 
stitutes a  different  mode  of  induction,  by  vesting  the  church- 
wardens and  vestrymen  of  the  corporation  with  ^'  full  power 
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to  induct  a  rector  to  the  said  church  as  often  as  there  shall 
be  a  vacancy." 

Here  the  term  church  leaves  no  room  for  inference.  By 
not  referring  it  to  Trinity  church  we  torture  it  into  a  sense 
that  will  defeat  the  very  Exercise  of  the  power  to  induct  a 
rector. 

Then  comes  the  following  section,  with  its  preamble, 
which  defines  the  qualifications  of  the  persons  who  were 
thereafter  to  be  considered  as  members  of  the  corporation : 
'^  And  whereas  doubts  have  arisen  on  those  parts  of  the  said 
charter  and  law  first  above  mentioned,  which  speaks  of  in- 
habitants in  communion  of  the  said  church  of  England;  for 
removal  whereof, 

'^  Be  it  further  enacted,  by  the  authority  aforesaid,  that 
all  persons  professing  themselves  members  of  the  episcopal 
churchy  who  shall  either  hold^  occupy^  or  enjoy  a  pew  or 
seat  in  the  said  church,  and  shall  regularly  pay  to  the  sup- 
port of  the  said  church,  and  such  others  as  shall  in  the  said 
church  partake  of  the  holy  communion  of  the  Lord's  Supper 
at  least  once  in  every  year^  being  inhabitants  of  the  city 
and  county  of  New  York,  shall  be  entitled  to  all  the  rightSi 
privileges,  benefits,  and  emoluments  which,  in  and  by  the 
said  charter  and  law  first  above  mentioned,  are  designed  to 
be  secured  to  the  inhabitants  of  the  city  of  New  York,  in 
communion  of  the  church  of  England." 

It  is  asked,  then,  whether  the  word  church,  in  the  section 
cited,  means  a  building  dedicated  to  divine  service ;  or 
whether,  applying  the  question  more  directly  to  the  case 
in  hand,  we  are  to  understand  by  the  word  the  building  of 
Trinity  church  f 

In  expounding  a  statute  we  are  to  presume  that  the  legis- 
lator used  words  in  their  most  usual  signification — that  he 
bad  the  subject-matter  constantly  in  mind — that  all  his  ex- 
pressions were  directed  to  a  reasonable  end — that  his  train 
of  thought  was  uniform — and  that  he  intended  to  infuse  into 
every  part  of  the  statute  the  same  spirit. 
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By  the  help  of  these  rules  the  meaning  of  the  word  church 
will  be  easily  ascertained. 

In  the  first  clause  of  the  section  before  us,  the  legislator 
declares  that  those  inhabitants  of  the  city  shall  be  members 
of  the  corporation  of  Trinity  chorch  ^*  who  shall  bold,  oc- 
cupy, or  enjoy  a  pew  or  seat  in  the  said  church.'* 

These  words  cannot  possibly  be  satisfied  otherwise  than 
by  interpreting  the  word  churchy  according  to  its  common 
acceptation^  to  mean  a  building  dedicated  to  the  service  of 
God. 

The  legislator  speaks  in  the  act  at  large  of  many  of  the 
inhabitants  of  the  city  as  members  of  the  corporation  of 
Trinity  church,  of  the  induction  of  a  rector,  and  of  the 
necessity  of  altering  the  charter  so  as  to  make  it  conforma- 
ble to  the  constitution  of  the  state.  Indeed,  the  whole 
subject  which  engages  his  mind  appeara  to  be  that  corpora* 
tion  and  its  charter.  It  would,  therefore,  be  a  very  un- 
natural exposition  of  the  section  to  apply  the  word  church 
to  any  building  except  one  belonging  to  the  corporation  of 
Trinity  church  ;  and  the  more  so  as  Trinity  church  and  its 
chapels  were  the  only  episcopal  buildings  in  the  city  at  the 
time. 

In  the  second  clause  of  the  section  the  legislator  further 
declares  that«  '^such  othors''  shall  also  ^'  be  members  of  the 
corporation  as  shall,  in  the  said  church,  partake  of  the  holy 
sacrament  of  the  Lord's  Supper  at  least  once  in  every  year, 
being  inhabitants  of  the  city  of  New  York." 

As  this  clause  expressly  enjoins  it  upon  the  communicants 
to  take  the  sacrament  in  the  said  church,  we  must,  out  of 
decency,  admit  that  a  building  in  which  the  sacrament  might 
be  administered  was  in  the  legislator's  eye ;  or  else  we  must 
attribute  to  him  a  want  of  due  reverence  for  that  most  holy 
ordinance. 

It  cannot  reasonably  be  doubted  that  the  building  here 
also  meant  by  the  legislator  was  Trinity  church. 

In  fixing  the  qualifications  of  corporators  the  legislator 
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judged  it  expedient  to  give  them  pews  and  seats  in  Trinity 
church  ;  and  this  church  is  the  last  antecedent  to  that  in 
which  the  communicants  are  to  pai*take  of  the  sacramenl;. 
Why,  therefore,  should  we  imagine  that  the  legislator  in 
one  clause  meant  to  make  the  holding  of  a  pew  or  seat  in 
Trinity  church  an  indispensable  qualification  of  membership, 
and  that,  m  the  clause  next  succeeding,  it  was  his  intention 
to  allow  the  communicants  of  different  churches  to  be  mem- 
bers! Would  not  this  singjular  change  of  mind  justly  ex- 
pose the  legislator  to  the  charge  of  ficklensss  t  And  to  this 
charge  might  there  not  as  truly  be  added  the  serious  im- 
putation of  wilfully  violating  the  settled  discipline  and 
ancient  practice  of  the  church, 'by  obliging  the  vestry  of 
Trinity  church  to  acknowledge  as  their  commnnicants,  men 
who  regularly  took  the  sacrament  in  churches  entirely  free 
from  their  control. 

It  follows,  as  a  necessary  consequence,  that  the  true 
meaning  of  the  section  under  consideration,  requires  the  in- 
habitants of  the  city  to  communicate — I  mean  honest  and 
pure  communication — or  to  hold  pews  or  seats  in  Trinity 
church,  in  order  to  qualify  them  to  be  members  of  its  cor* 
poration.  If,  in  fact,  the  section  stood  alone,  and  doubt?- 
arose  as  to  its  true  meaning,  they  would  instantly  be  dis* 
pelled  by  construing  the  section  in  connection  with  the  titl0 
and  other  parts  of  the  act.  The  express  purposes  of  the  act 
are  to  relieve  and  benefit  Trinity  church ;  and  wherever  the 
word  church  occurs,  without  designation  or  epithet,  it  will 
be  found  that  Trinity  church  alone  is  contemplated  by  the 
legislator. 

Admitting  the  premises  to  be  true,  and  the  reasoning 
from  them  to  be  just,  we  shall  be  authorized  to  conclude 
that  this  plaintiff  has  no  vested  rights  in  the  corporation  of 
Trinity  church,  and  of  course,  that  the  right  of  election 
cannot  be  ^*  divested  or  impaired  by  the  limitation  provided 
by  the  bill,''  because-^].  This  plaintifi  is  not  a  parishioner 
of  the  parish  of  Trinity  church. 
Vol.  XLI.  22 
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2.  He  is  not  a  communicant  in  that  church. 

3.  He  does  not  hold  a  pew  or  seat  in  that  church,  or  con- 
tribute to  its  support. 

Since  the  days  of  Henry  VHI.,  the  gift  of  all  the  clergy 
in  the  English  church  to  their  livings,  or  rather  the  gift  of 
the  livings  to  the  clergy,  was  vested  in  the  crown.  This 
was  nominal,  however,  for  the  crown  alwitys  allowed  the 
^bishops  of  the  different  dioceses  to  exercise  the  right  of 
granting  livings.  (There  are  exceptions  to  this  rule,  where 
private  parties  have  the  gift  of  livings.)  In  the  charter 
granted  to  Trinity  church  by  the  crown  in  1697,  {charter^  I. 
225,)  the  right  as  rector  in  the  church  in  the  city  of  New 
York  was  conferred  by  said  charter  upon  the  bishop  of  Lon- 
•don^  first;  and,  after  his  decease,  the  power  of  appointing 
and  installing  a  rector  was  to  be  done  as  other  rectors  and 
parsons  were  appointed  in  said  English  church.  The  ves- 
try had  the  right,  however,  by  said  charter,  to  levy  and 
assess  from  the  inhabitants  in  communion  with  the  church 
of  England  to  support  and  maintain  said  church.  In  order 
to  make  matters  in  church  afiairs  conform  more  to  the  lib- 
eral views  then  beginning  to  be  entertained  by  the  people 
of  the  colony,  the  power,  among  other  improvements,  to 
collate  and  induct  a  rector,  was,  by  colonial  act  of  the 
legislature,  passed  1704  and  approved  by  the  crown  through 
the  then  governor.  Lord  Cornbury  (Van  Schaach^s Laws^  p. 
•60),  vested  in  the  churchwardens  and  vestrymen.  This 
was  the  first  improvement  in  the  charter  of  the  church. 
The  next  improvement  we  find  was  that  conferred  in  the. 
36th  section  of  the  constitution  of  this  state,  formed  in 
1777,  which  section  confirms  all  the  grants  formerly  given 
l>y  the  crown  to  the  church  before  1775.  The  next  ira 
provement  we  find  appended  by  law  to  the  charter  of  the 
church,  was  that  contained  in  the  act  of  1784;  section  3, 
where  it  is  declared,  among  other  things,  that  all  persons 
who  pay  to  the  support  of  the  church,  or  hold  or  occupy 
a  pew  in  the  same,  or  who  shall  partake  of  the  holy  sacra- 
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ment  once  in  each  year^  shall  be  entitled  to  all  the  benefits 
and  emoluments  of  the  church.  This  act  also  appointed  a 
new  set  of  church  hands  and  vestrymen  (1  Jones  £  VaricVs 
LatvSy  128).  This  act  annulled  all  parts  of  the  charter  of 
Trinity  church  which  was  inconsistent  with  the  new  con- 
stitution of  this  state.  The  last  act  above  referred  to  was, 
by  many,  thought  to  deprive  Trinity  church  of  its  name  and 
title  formerly  given  it  by  the  colonial  legislature.  A  law 
was,  accordingly,  passed  in  1788  by  the  legislature  of  this 
state  (2  Janes  &  VaricVs  Laws^  346),  confirming  their  old 
name,  or  nearly  so.  This  act  allowed  them  to  take  the 
corporate  name  of  ^*The  rector  and  inhabitants  of  the  city 
ot  New  York  in  communion  of  the  protestant  episjcopal 
church  in  the  state  of  New  York;"  and  finally,  on  Jan.  26^ 
1814,  an  act  was  passed  which  declared,  among  other  things^ 
section  2 : 

*^  And  be  it  further  enacted,  that  all  male  persons  of  full 
age,  who,  for  the  space  of  one  year  preceding  any  election, 
shall  have  been  members  of  the  congregation  of  Trinity 
church  aforesaid,  or  any  of  the  chapels  belonging  to  the 
same,  and  forming  part  of  the  same  religious  corporation, 
and  who  shall  hold*  occupy  or  enjoy  a  pew  or  seat  in 
Trinity  church,  or  in  any  of  the  said  chapels,  or  have  par- 
taken pf  the  holy  communion  therein  within  the  said  year, 
and  no  other  persons,  shall  be  entitled  to  vote  at  the  annual 
election  for  the  churchwardens  and  vestrymen  of  the  said 
corporation." 

Now  all  the  several  acts  and  amendments  which  I  have 
referred  to,  were  passed  in  order  to  mould  the  institutions 
of  the  church — Trinity  church  and  others — to  suit  the 
changed  condition  of  the  government,  and  to  accord  with 
the  rapid  improvement  and  progress  of  the  age.  And  I 
hold  as  a  principle,  that  although  the  legislature  has  ever 
been  inflexible  in  its  resolution  to  preserve  the  inviolability 
of  private  property,  yet  it  has  from  time  to  time  exercised 
its  discretion  in  moulding  the  elective  franchise  of  corpora-  * 
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tions  into  new  shapes,  the  better  to  adapt  it  to  the  chaDges 
occasioned  by  the  freedom  of  our  government  and  the  pro- 
gress of  society;  the  one  being  considered  as  a  subject  too 
sacred  to  be  touched;  and  the  other  as  a  .subject  fit  to  be 
carefully  handled. 

In  regard  to  the  allegation,  contained  in  the  sixteenth 
paragraph  of  the  complaint,  it  is  alleged  ^^  that  the  trust 
estate  in  the  possession  of  said  defendants  and  their  asso- 
ciates, styling  themselves  ^  the  rector,  churchwardens,  and 
vestrymen  of  Trinity  church,  in  the  city  of  Kew  York,' 
consists  of  lands  in  said  city,  anciently  described  sm  *  the 
King's  Farm  and  Garden/  and  a  grant  made  by  Wouter 
Van  Twiiler  to  Anneke  Jants  and  Roeloff  Jansen  her  first 
husband,  for  eminent  services,  said  grant  consisting  of  sixty- 
two  acres,  Dutch  measure,  situate  next  north  of  said  Farm 
and  G-arden,  and  south  of  Christopher  street,  and  between 
Hudson  River  and  Broadway,  on  the  west  and  east  in  said 
city ;  also  the  parish  church  site  and  edifice,  as  dascribed  in 
said  original  charters  of  1697  .and  1704.'' 

This  court  can  only  say,  from  a  most  careful  inspection 
of  all  the  charters,  grants  and  conveyances  to  said  corpora- 
tion, and  set  out  as  a  part  of  this  complaint,  or  referred  to 
therein,  that  their  title  to  said  lands  and  property  seems 
most  indisputable.  A  brief  glance  at  the  muniments  of 
title  cited  in  this  pleading,  and  which  vest  said  property  in 
the  church,  must  convince  at  once  the  greatest  skeptic  of 
this  fact.  The  Dutch  West  India  Company  was  founded  in 
1621,  and  in  1623  they  procured  from  the  Dutch  Govern- 
ment a  grant,  among  other  things,  of  all  the  lands  situate 
on  the  Island  of  Manhattan— 4iow  the  city  and  county  of 
New  York— and  about  tho  same  time  they  formally  took 
possession  of  their  property,  and  then  and  there  established 
a  settlement  or  town.  It  was  called  New  Amsterdam. 
After  planting  such  settlement  (1626)  they  purchased  the 
entire  island  from  the  Indians  (a  tribe  called  the  Manahat- 
toes)  for  the  sum  of  $24.    In  1664,  the  English  forces  under 
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Gul.  NicolU  captured  the  settlemeDt  and  all  things  apper- 
taining thereto,  together  with  the  entire  Dutch  country 
(New  Netherlands)  in  America,  from  the  Dutch,  and  held  it 
for  several  yeara  The  English  renamed  New  Amsterdam, 
and  called  it  the  city  of  New  York,  after  the  Duke  of  York, 
King  Charles  II/s  first  brother.  In  1673,  the  Dutch 
recaptured  the  island  from  the  English,  and  held  it  a  few 
months,  and  finally,  in  1674,  when  Holland  and  England 
made  peace  with  each  other,  the  entire  island,  together 
with  all  other  possessions  of  the  Dutch  on  this  continent, 
was  ceded  to  the  English  crown.  When  the  Dutch  recaps 
tured  the  city  of  New  York,  in  1673,  they  renamed  the 
town  and  called  it  the  city  of  Orange,  and  during  the  short 
time  which  they  retained  it  in  their  possession,  they  estab- 
Ushed  what  they  called  *^tbe  reformed  Christian  religion, 
conformable  to  the  synod  of  Dordrecht,''  prohibiting  any 
other  kind  of  faith  therein.  (See  Ut  Vol.  Documentary 
History  of  the  State  of  New  Torhj  by  Dr.  (fCaUaghanj  page 
608).  Everardus  Bogardua  was  the  first  minister  wl  the 
Dutch  church,  and  to  him  was  assigned  by  the  Dutch  West 
India  Company,  on  whieh  to  live,  certain  lands  and  tene- 
ments aa  house,  glebe,  &o. 

The  church  in  which  he  preached  was  within  the  pre- 
cincts of  a  fort  which  then  stood  on  the  extreme  point  of 
tbts  island,  where  the  battery  now  is.  After  the  English 
took  possession,  in  1664,  governor  Andrews  established  the 
English  church,  known  as  ^'the  church  of  England  in 
America,''  and  the  first  service  was  held  in  the  church 
within  the  fort,  in  which  the  Dutch  service  had  formerly 
been  held.  The  English  government  did  not,  as  the  Dutch 
had  forinerly  done,  prohibit  any  other  form  of  religion  but 
their  own  ;  they  allowed  all  the  inhabitants  to  enjoy  their 
own  form  of  faith.  The  episcopalians  continued  to  worship  in 
the  old  fort  for  some  years,  until  governor  Fletcher,  the 
captain-general  of  the  province  in  lj597,  procured  for  them 
the  charter  now  known  as  the  charter  of  Trinity  church, 
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and  also  a  grant,  with  the  charter,  of  land  running  from 
Broadway  to  the  Hudson  River,  being  the  same  lands  upon 
which  Trinity  church  and  its  graveyard  attached  now  stands. 
This  was  the  first  grant  to  the  church.  The  next  grant  I 
find  was  that  in  the  reign  of  Queen  Anne.  This  was  a 
grant,  in  1705,  to  the  corporation  of  Trinity  church,  by 
deed  patent  from  Lord  Cornbury,  the  then  governor  of  the 
province.  It  consisted  of  a  tract  of  land  called  the  Queen's 
or  King's  Farm,  lying  on  the  west  side  of  Manhattan 
Island,  extending  from  where  Saint  Paul's  church  now 
stands  to  Skinner's  road,  now  Christopher  street,  and  from 
Broadway  to  North  River.  The  property  is  described  in 
the  grant  as  follows:  *^AI1  those  our  several  closes,  pieces 
and  parcels  of  land,  meadows  and  pastures,  formerly  called 
the  Duke's  Farm  and  the  King's  Farm,  now  known  by  the 
name  of  the  Queen's  Farm,  with  all,  4c.  &c.  &c.,  •  •  •" 
bounded  on  the  east  partly  by  the  Broadway,  partly  by  the 
common,  and  partly  by  the  swamp,  and  on  the  west  by 
Hudson^  River ;  and  also  all  that  piece  or  parcel  of  ground 
situate  and  being  on  the  south  side  of  the  churchyard  of 
Trinity  church  aforesaid,  commonly  called  and  known  by 
the  name  of  the  Queen's  Qarden  (this  was  called  the  Dutch 
Dominie's  Bowene,)  fronting  to  said  Broadway  on  the  east, 
and  extending  to  low- water  mark  upon  Hudson  River  on 
the  west.  •  •  •  (See  Wm.  Bradford's  map^  made  1728, 
now  in  possession  of  the  court). 

Some  dispute  arose  by  some  of  the  then  inhabitants  of 
New  York,  about  the  grant  of  1705,  saying  that  it  was  not 
valid,  and  a  suit  was  brought  ard  notice  filed ;  but,  for  the 
purpose  of  ending  all  litigation  and  misunderstanding  about 
the  same,  the  entire  grant,  in  1714,  was  again  confirmed  by 
the  Queen  through  Lord  Bolingbroke.  (See  Book  of 
Patents,  No.  7,  p.  338,  Secretary  of  StaU^s  Office). 

Now  these  grants  cover  all  the  lands  about  which  there 
is  so  much  said,  and  to  which  certain  pretended  claims  are 
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laid,  none  of  which^  as  fur  as  I  have  seen,  have  the  slightest 
resemblance  of  legal  fairness. 

When  the  crown  made  these  several  grants  to  the  church, 
it  was  in  the  full  possession  and  enjoyment  of  all  the  prop- 
erty so  granted,  and  through  its  governors  and  officers  of  law 
it  gave  the  like  possession  of  all  of  said  property  to  the  cor- 
poration of  Trinity  church,  which  property  has  been  thus 
lawfully  in  their  possession,  until  this  hour,  except  such  as 
the  church  corporation  has  seen  fit  to  dispose  of*  These 
grants  have  all  been  confirmed,  since  the  revolution,  bj  the 
legislature  of  the  state  of  New  York,  to  the  corporation  of 
Trinity  church. 

A  debt  is,  by  the  wise  policy  of  the  law,  outlawed  and 
irrecoverable  unless  it  has  been  acknowledged  by  the  debtors 
within  six  years  before  suit  is  commenced.  Twenty  years' 
possession,  with  claim  of  rightful  ownership  of  land  (which 
the  law  has  always  considered  the  most  sacred  of  all  prop- 
erty) is  a  bar  to  all  recovery  by  another,  let  his  claim  be 
otherwise  ever  so  just  and  equitable.  Now  the  fact  of  this 
corporation  being  in  the  lawful  and  just  possession  of  this 
property  for  over  one  hundred  and  fifty  years,  taken 
together  with  the  law  I  have  just  laid  down,  should  satisfy 
tbe  most  unreasonable  mind  that  the  pretended  claim  set  up 
in  the  sixteenth  paragraph  of  this  complaint  is  of  the  most 
absurd  kind. 

About  this  synod  of  Dort,  absurdly  called  in  this  com- 
plamt,  ^*  the  ecumenical  council  of  Dort,"  I  regret  that  I  am 
constrained  in  any  way  to  refer  to  the  subject ;  but  as  the 
matter  has  been  referred  to  in  the  plaintifi^'s  pleadings,  and 
has  been  made  the  basis  of  a  count  in  said  complaint,  I  think 
some  explanation  is  required  as  to  what  this  meeting  at 
Dort,  anciently  called  Dordrecht,  was.  It  is  a  universally 
admitted  historical  truth  that  the  church  of  England  holds 
the  catholic  faith  to  be  necessary.  It  does  not  in  any  one 
of  its  articles  of  faith  use  the  word  protestaut,  or  call  itself 
in  the  title  the  protestant  church.     On  the  contrary,  it  calls 
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itself  the  church  of  Englaad  a»  by  law  established,  and  it 
acknowledges  but  one  baptism  for  the  remission  of  sins;  and 
in  its  20th  article  it  recognizes  the  authority  of  the  church 
(English  church)  in  matters  of  faith,  Luther^  we  all  knoW| 
is  esteemed  by  protestant  dissenters  almost  as  a  sainty  but 
he  is  not  recognized  in  the  calendar  of  the  saints  of  the 
English  church,  as  are  St.  Peter,  St  Clement,  St,  Boniface^ 
St.  Gregory,  and  many  others.  Then  the  English  church 
observes*  in  some  degree  as  their  principal  feast-days^ 
Christmas,  Easter,  Ascension,  and  Whitsuntide.  Now  these 
holydays  are  all  denounced  by  the  assembly  at  Dort,  who 
were,  as  the  complaint  alleges,  the  founders  of  the  faith  or 
doctrines  which  this  plaintiff,  in  the  twelfth  paragraph  of 
his  complaint,  claims  to  profess  as  a  faith. 

The  assembly  of  men  at  Dort^  ridiculously  called  in  this 
complaint  an  ^^  ecumenical  council  of  Dort" — it  is  notorious 
to  the  merest  child  in  history  that  it  was  not  a  council  at 
all.  It  was  a  mere  gathering  of  men,  a  sy  nod  of  the  Dutch 
Reformed  church  and  some  delegates  from  Scotland,  brought 
together  to  settle  some  trifling  and  miserable  disputes  be- 
tween Calvanists,  Armenians,  Gomarists,  and  the  like.  Its 
decrees  or  settlements  were  never  recognized  by  the  English 
church.  Indeed,  the  English  {teople  knew  nothing  what- 
ever of  the  synod  until  it  was  over ;  and  when  its  proceed- 
ings were  brought  to  their  knowledge  by  one  or  two  of 
James  I.'s  bishops,  who  happened  to  be  near  the  city  where 
the  synod  was  held,  the  doctrines  laid  down  by  that  council 
were  quite  repudiated  both  by  king  and  bishops. 

Ecumenic,  universal— ecumenical  council  ii^eans  a  uni- 
versal council,  a  council  of  all,  not  of  a  part,  and  is  only 
applied  to  the  councils  of  the  catholic  cliurch ;  whereas  the 
synod  of  Dort,  which  the  plaintiff  improperly  calls  the 
^'  ecumenical  council  of  Dort,''  was  simply  a  meeting  of  a 
few  of  the  presbyteries  of  the  presbyterian  and  Reformt^d 
Dutch  churches.  The  word  synod  signifies  simply  a  meet- 
ing of    the  few   adjoining  presbyteries.      (See    Walker^f 
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Dictionary  y  also  Appleton^s  American  Cychpcedia^  vol.  13yp, 
653). 

In  regard  to  the  question  of  granting  leave  to  amend. 
This  I  cannot  do^  because  I  am  satisfied  that  the  plaintifi  's 
notions  as  to  his  rights  and  remedies  are  wild^  visionary^  and 
absurd;  and  I  think- 1  will  be  doing  an  act  of  great  kindness 
to  him  in  dismissing  the  complaint  altogether.  As  to  the 
question  of  eostS  and  allowances,  I  think  my  prefer  course 
will  be  to  put  defendants  to  their  remedy  by  motion  for 
that  purpose.  I  will  say  here,  however,  that  I  think  as  the 
amount  claimed  to  be  involved  is  very  large,  the  allowance 
should  be  in  proportion,  so  that  those  who  go  to  law  with 
this  corporation,  or  any  other  person  or  corporation,  will 
see  at  once  that  they  have  at  least  a  probable  cause  of 
action,  and  if  they  have  not,  and  still  persist  in  notoriety 
of  this  kind,  they  will  be  compelled  at  least  to  pay  for  such 
litigation. 
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SUPREME  COURT. 
Horace  Bailey^  respondent;  agt.  Eli  Stoke,  appellant. 

An  appeal  from  the  decaion  of  the  clert  of  the  court,  allowing  or  dieallowinff  cotU, 
cannot  be  sauctioned.  The  practice  is  becoming  qaite  common,  bat  it  is  wholly 
irregular  and  onaathoriied.  It  woald  be  treating  th<*  hnmblest  ministerial  action 
as  judicial— converting  the  clerk  of  a  court  into  a  judge,  without  any  color  of 
authority  for  so  doing.  / 

The  only  duty  ihe  clef  k  is  required  or  permitted  to  perform,  in  relation  to  the  costs, 
is  to  ascertain  and  determine  what  items  of  costs  and  disbursements  the  party 
presenting  costs  for  adjustment  is.  by  law,  entitled  to.  The  question  whether  he 
is  entitled  to  any  costs  in  the  cause  is  for  the  court  to  determine,  not  the  clerk. 

It  is  the  duty  of  a  clerk  to  adjust  any  bill  of  costs  presented  to  him.  But  unless 
there  is  a  verdict  of  a  jury,  report  of  a  referee,  or  order  of  the  court,  awarding 
costs  to  the  party  presenting  the  bill  to  the  clerk,  it  is  not  the  dnty  of  the  clerk  to 
insert  the  costs,  so  adjusted,  in  the  judgment. 

If  the  party  deems  himself  entitled  to  the  costs  in  such  case,  it  is  his  duty  to  apply 
to  the  court  for  an  order  requiring  the  clerk  to  insert  the  costs  in  the  judgment. 

But  if  the  clerk  persists  in  inserting  the  costs  in  the  judgment  when  there  is  no 
adjudication  entitling  the  party  to  costs,  the  other  party  to  the  action  must  move 
to  strike  them  from  the  judgment 

After  an  adjudication  by  a  justice  of  the  peace  that  tne  accounts  of  the  parties 
exceeds  $400,  the  plaintiff  is  bound  to  commence  his  action  in  the  supreme  court, 
and  is  entitled  to  costs  under  (  304  of  the  Code,  on  the  recovery  of  any  amount  in 

that  court.  * 

Fourth  Judicial  Department,  General  Temtj  March j  1871. 
MuLLiN,  P.  J.,  Johnson  and  Talcott,  JJ. 
Appeal  by  defendant  from  an  order  of  special  term. 


*  KoTB  — The  3d  enbdivinion  of  J  304  of  the  Code  seems  to  be  unfortunately 
worded ;  it  says :  costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a  recovery 
"  in  the  actions  of  which  a  court  of  jusiice  of  the  peace  has  no  jurisdiction."  Then 
follows  subdivision  4  which  says  that  the  plaintiff  is  entitled  to  costs  of  course  '*  in 
an  action  for  the  recovery  of  money  where  the  plaintiff  shall  recover  $50.'*  Now 
in  all  actions  of  account  for  an  amount  exceeding  $400,  or  any  other  action  on  con- 
tract exceeding  in  amount  the  jurisdiction  of  a  justice  of  the  peace,  subdivision  3  is 
broad  enough  to  give  the  plaintift  costs  of  course,  on  recovery  of  any  amount, 
whether  the  action  was  ever  commenced  in  a  justices'  court  or  not.  It  covers  all 
actions  in  which  a  court  of  justice  of  the  peace  has  no  jurisdiction.    But  ttien  sub- 
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L.  Spring,  f(yr  appellant. 

J.  S*  Johnson,  far  respondent 

By  the  court,  MulliN;  P.  J. — This  is  an  appeal  from 
order  made  at  the  Erie  special  term^  denying  motion  to  set 
aside  order  of  the  clerk  of  said  county,  adjusting  costs  in 
favor  of  the  plaintiff  and  against  the  defendant  in  this 
action. 

An  action  for  the  same  cause  of  action  to  recover,  which 
this  action  was  brought,  was  commenced  in  a  justices'  court, 
and  it  appearing  on  the  trial  to  the  satisfaction  of  the  justice 
that  accounts  proved  on  both  sides  exceeded  $400.  dismissed 
the  plaintiff's  complaint  on  motion  of  the  defendant's  coun- 
sel, and  entered  judgment  for  costs,  in  favor  of  the  defend- 
ant. 

This  action  was  then  brought,  and  the  trial  of  the  issues 
joined  was  referred  to  a  referee  who,  after  hjearing  the 
parties,  reported  that  the  accounts  of  the  parties  proved  be- 
fore him,  exceeded  $400,  in  amount — that  there  was  due 
from  the  defendant  to  the  plaintiff,  the  sum  of  $26  14,  for 
which  sum  judgment  was  ordered,  together  with  the  costs 
of  this  action. 

A  motion  in  the  nature  of  an  appeal  from  the  decision  of 

diTiHion  4  comes  in  and  reqnires  a  recovery  bj  the  plaintiff  of  |dO,  to  entitle  him 
to  coats.  This  is  also  general,  and  woald  seem  to  operate  to  annnl  or  repeal  sab* 
division  3.  For  instance,  sappose  this  case  had  been  originally  commenced  in  the 
snpreme  court,  and  Uie  reooyery  of  the  plaintiff  had  been  the  same  as  here — nnder 
$50 — the  defendant  would  have  been  entitled  to  coete  under  sabdiviaion  4.  Sub- 
division 3  would  have  bad  no  force  nor  effect  in  that  case ;  and  why  does  it  have 
now  t  Because  the  court  say  that  an  adjvdication  of  the  amount  of  the  accounts 
by  the  justice  of  the  peace,  or  by  the  referee  who  tried  the  cause,  was  necessary  to 
show  that  the  justice  had  no  jurisdiction  in  order  to  bring  it  under  the  operation  of 
sub.  3.  But  subdivision  3  does  not  say  that  this  adjudication  is  necessary  or  re- 
quired— ^it  says  "  in  the  actions  of  which  a  court  of  justice  of  the  peace  has  no  juris- 
diction** ;  and  this  question  of  jurisdiction  might  as  well  be  ascertained  by  the 
attorney  who  brings  the  action,  as  by  a  court  or  referee  so  far  as  subdivision  3 
gives  any  authority  to  determine.  Indeed,  it  has  been  decided  in  Imnd  agt  Bioad* 
keadt  (ante  146,)  that  "  if  infaclf  the  sum  total  of  the  accounts  of  the  parties  exceeds 
$400,  it  is  not  necessary  that  the  action  be  first  brought  in  a  justices'  court,  and  that 
the  amount  of  the  accounts  should  be  there  shown  by  proof  u>  exceed  $400.  The 
jgrifldiction  ot  the  justices*  court,  may  be  shown  by  the  pleadings." — ^Bep. 
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the  clerk  adjusting  costs  in  favor  of  the  plaintiff  was  made, 
and  the  decision  of  the  clerk  was  ai&rmed,  and  from  that 
order  the  defendant  appeals. 

It  will  be  seen  from  the  foregoing  statement  of  the  facts 
appearing  in  the  papers-  used  on  the  appeal,  that  there  is  no 
dispute  between  the  parties  as  to  the  items  of  costs  or  dis- 
bursements allowed  bj  the  clerk,  but  the  claim  is,  that  the 
clerk  erred  in  allowing  the  plaintiff  any  costs,  whatever,  the- 
defendant  claiming  that  the  recovery  being  for  less  than  $50, 
the  defendant  was  entitled  to  costs,  and  not  the  plaintiff. 

This  practice  of  appealing  from  the  allowance  oi  costs 
in  a  cause,  is  becoming  quite  common,  but  it  is  wholly 
irregular  and  unauthorized.  The  only  duty  the  clerk  is 
required  or  permitted  to  perform  in  relation  to  the  costs  is, 
to  ascertain  and  determine  what  items  of  costs  and  disburse- 
metits  the  party  presenting  costs  for  adjustment  is  by  law 
entitled  to.  The  question  whether  he  is  entitled  to  any 
costs  in  the  cause,  is  for  the  court  to  determine,  not  the 
clerk. 

It  is  the  duty  of  a  clerk  to  adjust  any  bill  of  costs  pre- 
sented to  him.  But  unless  there  is  a  verdict  of  a  jury, 
report  of  a  referee  or  order  of  the  court  awarding  costs  t^ 
the  party  presenting  the  bill  to  the  clerk,  it  is  not  the  duty 
of  the  clerk  to  insert  the  costs  so  adjusted  in  the  judgment. 
If  the  party  deems  himself  entitled  to  the  costs  in  such 
case,  it  is  his  duty  to  apply  to  the  court  for  an  order  re- 
quiring the  clerk  to  insert  the  costs  in  the  judgment. 

But  if  the  clerk  persits  in  inserting  the  costs  in  the  judg- 
ment when  there  is  no  adjudication  entitling  the  party  to 
costs,  the  other  party  to  the  action  must  move  to  strike  the 
costs  from  the  judgment. 

An  appeal  from  the  decision  of  the  clerk  allowing  or 
disallowing  costs,  cannot  be  sanctioned. 

It  would  be  treating  the  humblest  ministerial  action  ae 
judicial,  converting  the  clerk  into  a  judge  without  any 
color  of  authority  lor  so  doing. 
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I  have  said  thus  much  on  the  question  of  appeals  from 
clerks,  on  the  allowance  or  disallowance  of  costs  to  put  an 
end  if  possible  to  a  practice  wholly  irregular  and  unnecessary. 

I  shall  consider  the  appeal  as  if  the  order  had  been  made  on 
a  motion  to  the  special  term  to  strike  the  costs  from  the 
record^  which  it'  ought  to  have  been. 

The  adjudication  of  the  justice  before  whom  the  cause 
was  first  triedj  is  conclusive  upon  the  question  as  to  the 
i^mount  of  the  accounts  of  both  paities. 

After  that  adjudication,  the  plaintiff  was  bound  to  com- 
mence his  action  in  the  supreme  court,  and  was  entitled  to 
costs  on  the  recovery  of  any  amount  in  that  court. 

Section  304  of  the  Code  provides,  that  the  plaintiff  shall 
be  allowed  costs  of  course  in  actions  of  which  a  court  of 
justice  of  the  peace  has  no  jurisdiction. 

The  accounts  of  the  parties  exceeded  $400  in  amount,  a 
justice  of  the  peace  had  no  jurisdiction.     (Code^  %  54). 

It  is  thus  demonstrated,  that  the  plaintiff  was  entited  to 
costs. 

If  the  judgment  of  the  justice  was  not  conclusive  as  to 
the  amount  of  the. acco.unt6,  the  finding  of  the  referee  most 
assuredly  was.  But  if  these  should  still  leave  the  question 
in  doubt,  the  defendant  is  both  legally  and  morally  estopped 
from  denying  it.  His  counsel,  on  the  trial,  before  the 
justice  objected  to  the  further  prosecution  of  the  action  in 
that  court,  because  the  accounts  exceeded  the  amount,  of 
which  the  justice  had  jurisdiction.  After  procuring  the 
dismissal  ot  the  action,  and  compellii^g  a  suit  to  be  brought 
in  this  court,  he  cannot  aow  be  heard  to  insist  that  the 
justice  had  jurisdiction.  Fair  dealing  forbids  that  such 
conduct  should  be  sanctioned  or  approved. 

The  order  of  the  special  term  is  affirmed,  with  $10  costs. 
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COURT  OF  APPEALS/ 

In  the  matter  of  the  application  of  John  A.  Duff,  receiver 
of  the  Olympic  Theatre,  for  authority  to  lease  the  same. 

An  order  of  the  special  term  prescribing  the  terms  npon  which  a  lease  of  certain 
real  and  personal  property  was  directed  to  be  execnted|  it  appealable  to  ihe  general 
term. 

The  general  terms  were  designed,  not  only,  for  the  redress  of  2c^  errors  oceorring 
at  the  special  terms,  and  before  referees,  bat  those  of  fact  likewise.  Hence,  a 
review  of  the  facts  may  be  had  before  the  general  term,  npon  an  appeal  taken 
from  the  judgment,  and  orders  of  the  former  courts. 

They  were  also  designed  to  redress  wrongs  arising  from  an  erroneous,  arbitrary, 
or  otherwise  improper  exercise  of  discretion  by  the  former.  Hence,  the  defini- 
tion of  a  substantial  right  as  used  in  the  349th  section  of  the  Code  in  providing 
for  appeals  from  the  special  to  the  general  term  of  the  supreme  court,  in  the  ease 
the  People  agt,  N.  T,  Central  B,  B,  Co,^  (29  if.  F.>  418). 

December^  1870. 

Appeal  from  an  order  of  the  general  term  in  the  first 
district,  dismissing  an  appeal  from  an  order  of  the  special 
term. 

B.  C.  Thayer,  far  appellant — BoUes. 

Bbown,  Hall,  and  Vanderpool,  far  re^ondent — Duf. 

Grover,  J. — The  order  of  the  general  term  from  which 
the  appeal  was  taken,  was  one  dismissing  an  appeal  from 
an  order  of  the  special  term,  prescribing  the  terms  upon 
which  a  lease  of  certain  real  and  personal  property  in  the 
city  of  New  York,  was  directed  to  be  executed  by  the 
respondent  to  Mr.  Hayes.  The  respondent  was  appointed 
receiver  in  an  action  instituted  against  him  by  certain 
parties  claiming  the  right  to  redeem  the  property  from  him 
upon  the  ground  that  he  was  mortgagee  in  possession,  but 
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of  which  he  claimed  to  be  the  absolute  owner.  The  ap- 
pointment of  the  respondent  was  made  after  judgment  in 
the  action,  declaring  that  the  appellant  was  entitled  to  re- 
deem the  property  from  the  respondent. 

The  only  ground  upon  which  the  appeal  was  dismissed 
by  the  general  term  was,  that  the  order  of  the  special  terra 
was  one  resting  in  discretion^  and  therefore,  final  in  its 
character,  and  not  appealable  to  or  reviewable  by  the 
general  term.  (Sec  349  of  the  Code^)  provides  that  an  appeal 
may  be  taken  to  the  general  term  from  an  order  made  at 
special  term  by  a  single  judge  in  the  following,  among  other 
cases :  3d.  When  it  involves  the  merits  of  the  action,  or 
some  parts  thereof,  or  affects  a  substantial  right.  5th.  When 
the  order  is  made  in  a  summary  application  in  an  action 
after  judgment,  and  affects  a  substantial  right. 

It  will,  thus  be  seen,  that  the  question  as  to  the  appeala- 
bility of  the  order  is  the  same,  whether  it  is  regarded  as 
having  been  made  in  the  action  or  as  made  upon  a  summary 
application  after  judgment.  In  either  view,  to  make  it  ap- 
pealable to  the  general  term,  it  must  affect  a  substantial 
right. 

It  was  supposed  by  the  general  term,  that  the  definition 
given  by  this  court  of  a  substantial  right  in  Sarante  agt. 
Deyennandf  (41  JV.  F.,  355 ;)  and  in  Foote  agt.  Lathrop^ 
(41  JV.  Y.  359,)  and  in  some  other  cases,  was  controlling 
upon  that  court,  and  that  its  meaning  as  used  in  section 
349,  regulating  appeals  from  the  special  10  the  general 
term,  was  identical  with  its  meaning  as  used  in  section  11, 
regulating  appeals  from  the  general  term  to  this  court. 
•  If  right  in  this  conclusion,  the  order  appealed  from  is 
correct,  and  must  be  affirmed,  as  it  cannot  be  denied,  that 
while  it  was  the  absolute  right  of  the  parties  to  have  the 
property  in  question  leased  upon  the  most  advantageous  terms 
for  those  having  interests  therein,  yet,  the  determination  of 
what  would  be  most  advantageous  when  the  character  of 
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the  property  is  taken  into  view,  involves  to  some  extent^ 
the  exercise  of  discretions. 

In  JBarante  agt.  Depermandt  and  Fooie  agt.  Lathrop^ 
(supra,)  it  was  held  that  the  t«rm  '^  substantial  right"  as 
used  in  section  11  of  the  Code,  must  be  one  not  only  in- 
volving some  material  interest,  but  one  existing  absolutely 
by  force  of  law.  In  other  words,  that  an  absolute  right 
was  one  to  which  the  party  was  legally  entitled  eo^  dehito 
justUiaej  one  not  at  all  dependent  upon  the  favor  or  discre- 
tion of  the  court.  It  will  be  seen  in  thus  defining  it,  the 
court  was  speaking  of  it  as  used  in  section  11,  regulating 
appeals  from  the  general  term  to  this  court,  and  had  in 
view  its  use  \n  no  other  connection.  The  definition  so 
given,  applied  as  above  stated,  was  ^orrect^  add  was,  in 
1870,  so  recognized  by  the  legislature  in  amending  the  Code, 

By  that  amendment,  to  make  an  order  of  this  class  a{)- 
pealable  to  this  court,  it  must  not  only  afiect  a  substantial 
right,  but  must  not  involve  the  exercise  of  discretion.  The 
latter  quality  is  not  requisite  to  the  appealability  of  ordecs 
from  the  special  to  the  general  i^rm  of  the  supreme  court. 
The  difference  arises  from  the  different  purposes  for  .which 
respective  courts  were  organized.  The  court  of  appeals 
was  designed  for  the  redress  of  sqch  Jegal  errors  as  might 
happen  in  the  course  of  judictaure  in  other  courts,  to  the 
end  that  uniformity  in  the  administration  of  justice  might 
prevail  throughout  the  state,  and  that  every  litigant  might 
have  his  case  tried  by  the  same  legal  rules.  For  this  pur- 
pose, no  review  upon  the  facts  by  this  court  is  given,  except 
so  far  .as  the  same  was  necessary  to  determine  legal  questions 
arising  thereon,  such  as  exceptions  to  the  granting  or  deny- 
ing nonsuits,  except  in  one  or  two  instances.  The  right  to 
review  and  control  the  exercise  of  the  discretion  of  other 
courts  has  not  been  conferred  upon  this  court^  unless  by 
the  clauses  of  the  11th  section,  previous  to  the  amendment 
of  1870,  making  orders  affecting  a  substantial  right  appeal* 
able  to  this  court. 
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In  the  construction  ot  these  clauses,  it  was  assumed  by 
the  court«  that  the  legislature  did  not  intend  to  innovate 
upon  the  object,  and  designs  for  which  the  court  was  con* 
ftituted,  and  thereby  add  to  its  functions  the  duty  of  re- 
viewing the  exercise  of  discretion  of  the  other  courts  in  all 
cases  where  the  right  of  parties  might  be  materially  afTected 
thereby.  Had  such  been  the  legislative  intention,  and  the 
court  had  undertaken  that  duty,  it  is  obvious  that  so  much 
of  its  time  would  have  been  occupied  in  its  discharge  as  to 
practically  render  the  court  powerless  for  the  discharge  of  its 
primary  functions.  For  these  reasons  it  was  held,  that  by 
the  term  substantial  right,  as  used  in  section  11  of  the  Code,, 
was  to  be  understood  such  rights  only  as  the  law  absolutely 
conferred,  and  not  such  as  were  dependent  upon  the  exercise- 
of  discretion  or  the  favor  of  the  court.  This  construction 
harmonized  the  clauses  in  which  it  occurred  with  other  parts- 
of  the  Code,  giving  an  appeal  to  this  court  upon  questions. 
of  law  only. 

But  none  of  these  reasons  apply  to  appeals  from  the  special 
to  the  general  term.  The  latter  were  designed  not  only  for 
the  redress  of  legal  errors  occuring  at  the  special  terms,, 
circuits,  and  before  referees,  but  those  of  fact  liiiewise.. 
Hence,  a  review  of  the  facts  may  be  had  before  the  general 
terms,  upon  an  appeal  taken  from  the  judgment  and  orders 
of  the  former  courts.  They  were  also  designed  to  redresa 
wrongs  arising  from  an  erroneous  arbitrary  or  otherwise  im*» 
proper  exercise  of  discretion  by  the  former.  Hence,  the 
definition  of  substantial  right  as  used  in  the  349th  section 
of  the  Code,  in  providing  for  appeals  from  the  special  to  the 
general  term  of  the  supreme  court  in  the  People  agt.  N. 
Y.  Central  B.  R.  Co.y  (29  JV:  T.,  418). 
.  In  this  case  the  special  term  had  allowed  the  modest 
sum  of  twenty  thousand  dollars  as  an  extra  allowance  to  in* 
demnify  a  party  for  the  expenses  of  trying  what  was  claimed 
to  be  a  diiBcult  and  extraordinary  case,  pursuant  to  the- 
statute  authorizing  the  court  to  make  such  allowances  im 
VouXLL  23 


354  NEW  YORK  PBACnCE  BEPORT& 


Matter  of  Duff. 


such  cases.  Upon  appeal  from  the  order  to  the  general 
term^  the  appeal  was  dismissed  upon  the  ground,  that  the 
extra  allowance  was  by  the  statute  placed  in  the  discretion 
of  the  court,  and  therefore^  not  a  substantial  right ;  upon 
appeal  therefrom  to  this  court,  it  was  rightly  held  that  the 
right  to  twenty  thousand  dollars  was  a  very  substantial  one 
within  the  meaning  of  the  section  under  consideration,  and 
that  the  people  had  the  right  to  the  exercise  of  the  discretion 
of  the  general  as  well  as  of  the  special  term,  before  paying 
it,  and  thereupon  reversed  the  order  of  the  general  term,  and 
directed  that  court  to  proceed  and  hear  the  appeal  and  dis- 
pose of  the  case  as  in  its  judgment  equity  might  require.  In 
this  case,  a  just  definition  of  a  substantial  right  as  used  in  that 
flection  is  given  by  Denio,  Judge.  This  case  has  never  been 
overruled  in  any  respect,  and  is  understood  law  as  to  the  ap- 
pealability of  orders  from  the  special  to  the  general  term. 

In  the  present  case,  it  appeared  from  the  affidavits  pre- 
sented at  the  special  term,  that  it  was  at  least  possible  that 
the  property  might  have  been  leased  upon  terms  more  ad- 
vantegeous  than  those  directed  by  the  special  term.  It 
was  the  duty  ot  the  general  term  to  entertain  and  hear  the 
appeal,  and  make  such  order  thereupon  as  it  deemed  just. 
It  is  claimed  by  the  counsel  for  the  appellant,  that  inasmuch 
as  the  general  term  had  once  heard  the  appeal  and  reversed 
the  order  of  the  special  term,  that  the  general  term  had  no 
power  to  grant  a  rehearing  of  the  case.  This  position  can- 
not be  sustained.  It  was  competent  for  the  general  term  in 
its  discretion,  if  satisfied  that  injustice  had  been  done  by  it,  to 
«et  aside  the  order  made,  and  again  hear  the  case,  and  upon 
such  further  hearing,  make  such  order  as  it  determined  was 
just  and  proper.  The  order  appealed  from  must  be  re- 
versed, with  costs,  and  the  case  remanded  to  the  supreme 
court,  to  hear  and  determine  the  appeal. 

My  brethren  concur  in  the  result,  but  claiming  it  un- 
necsssary  to  determme  what  is  a  substantial  right  as  used  in 
«ection  11  of  the  Code,  do  not  pass  upon  that  question. 
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COURT  OF  APPEALS. 

Jesse  N.  Bolles,  receiver^  &c.y  appellant^  agt.   John  A. 

DuFFy  et  cUf  respondents. 

An  action  by  a  general  asBignee  of  an  insolvent  debtor,  to  have  declared,  an  assign- 
ment of  a  lease  of  real  estate,  absolute  on  lis  fiice,  made  by  the  debtor  to  the 
defendants,  a  mortgage,  as  security  for  money  loaned  to  the  debtor  and  to  re- 
deem the  premises  therefrom,  and  upon  the  trial  the  court  decree  that  the  assign' 
meut  is  a  security  in  the  nature  of  a  mortgage,  and  that  the  plaintiff,  on  payment 
of  a  certain  sum  of  money  to  the  defendants  within  a  certain  time  the  defendants 
should  reassign  the  lease,  but  in  default  of  such  payment  within  the  time  the 
plaintiff's  complaint  was  to  stand  dismissed  out  of  court,  and^the  plaintiff,  neglects 
to  pay  the  money  and  does  not  in  any  respect,  comply  with  the  terms  of  the 
decree : — Such  an  action  and  decree  is  no  bar  to  a  subsequent  action  brought  by  a 
receiver  in  supplementary  proceedings  of  the  debtor,  to  reach  his  interest  in  the 
property  leased  and  to  get  the  benefit  of  ttie  decree  in  the  hands  of  an  assignee, 
claimiug  as  owner  absolute  by  an  Assignment  of  the  lease  and  the  decree  frum  the 
original  defendant,  with  the  consent  of  the  plaintiff  in  the  first  suit. 

The  main  purpose  of  the  first  suit  was  not  merely  to  redeem^  but  to  have  the  assign- 
ment of  the  lease  adjudged  to  be  merely  a  mortgage  ;  therefore,  the  failure  of  the 
phiintifi  in  that  suit  to  pay  the  sum  decreed  to  be  due,  within  the  time  allowed, 
and  a  dismissal  of  the  complaint,  did  not  opperace  as  a  strict  foreclosure,  and  a 
forfeiture  of  the  estate. 

Besides,  the  time  allowed  to  a  party  to  pay  the  amount  accrued  to  be  due  on  a  bill 
to  redeem  is  usually  six  months ;  in  this  case  it  was  limited  to  two  months,  and  to, 
pay  the  large  sum  of  $26,240  97. 

Again,  if  the  claimant  of  the  property  as  assignee  of  the  original  defendants,  insists 
upon  this  forfeiture  he  must  show  that  the  decree  clearly  gives  it  to  him ;  and 
it  seems  that  there  never  was,  in  this  case,  any  final  order  (on  proof  of  the  fact 
that  there  bad  been  no  payment,)  that  the  complaint  should  stand  dismissed.  Thi0 
final  order  is  necessary  in  a  strict  foreclosure  implied  from  a  dismissal  of  a  bill 
to  redeem ;  until  that  order  is  obtained  the  records  of  the  court  do  not  show 
which  party  has  finally  obtained  the  judgment  or  who  is  the  owner  of  the  land ; 
and  until  that  order  is  obtained  the  complainant  may  apply  to  have  the  time  to 
pay  the  amount  decreed  to  be  due,  extended. 

Arguedj  December y  1870. 

Appeal  from  an  order  of  the  general  term  of  the  first 
district. 

B.  C.  Thater,  for  appellant — BoUes. 
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Brown,  Hall  and  YANDEBPOELy  and  John  Grahav, 
far  respondent — Duff. 

By  the  courts  Peckham,  J. — On  the  2Gth  of  July,  1866,  ' 
one  Trimble  assigned  to  Whitney  &  Earle,  of  New  York 
city,  as  security  for  a  loan  to  him,  a  lease  of  certain  lots 
upon  which  he  afterwards  erected  what  was  known  as ' 
Laura  Keene's  Theatre,  costing  about  $50,0G0.  Upon  its 
face  the  assignment  was  absolute.  On  the  7th  of  January, 
1857,  Trimble  assigned  said  lease  and  all  his  other  property 
to  one  Roberts,  in  trust  to  pay  debts,  and  if  any  surplus  to 
return  it  to  Tnmble. 

In  the  spring  of  1857,  Roberts  having  first  tendered  to 
Whitney  is  Earle  some  $36,000,  in  full  for  the  money  ad- 
vanced on  the  security  of  the  said  lease,  and  demanded  an 
assignment  thereof  to  him  and  surrender  of  the  premises 
leased,  commenced  an  action  against  them  to  have  said 
assignment  of  the  lease  declared  a  mere  security  or  mort- 
gage for  the  money  advanced  thereon,  and  redeem  the 
premises  therefrom.  W.  &  £.  denied  that  the  assignment 
was  intended  as  a  security,  but  insisted  it  was,  and  was  in- 
tended to  be  absolute,  but  asked  for  no  foreclosure  or  other 
affirmative  relief.  Such  proceedings  were  had  in  that  suit, 
chat  upon  the  report  of  a  referee  as  to  the  amount  advanced 
and  unpaid,  the  supreme  court  on  the  13th  December, 
1862,  adjudged  that  the  sum  of  $26,240  97,  was  due  to 
Whitney  &  Earle  from  Trimble,  and  that  said  assignment  • 
of  the  lease  was  taken  and  held  as  a  security  therefor ;  that 
upon  payment  thereof  within  two  months  from  that  date, 
they  should  reassign  the  lease  to  Roberts,  ^^  but  in  default 
of  the  plaintiff  paying  to  the  said  defendant  the  afore- 
said sum  of  $26,240  97,  with  interest  from  the  13ch  of 
December,  1862,  within  the  time  aforesaid,  it  is  ordered  that 
the  said  plaintiff's  complaint  be  and  do  from  thenceforth 
stand  dismissed  out  of  this  court/' 

On  the  22d  day  of  January,  1863,  the  defendant^  Duff  pro- 
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cured  an  afisignm^nt  from  Whitney  &  Earle  with  the  written 
consent  of  Roberts,  of  all  their  rights  under  said  lease  and 
under  said  decree.  Roberts  did  not  pay  the  money  specified 
in  the  decree.  In  the  early  part  of  July,  1663,  the  plaintiff 
in  this  suit,  who  had  been  appointed  receiver  in  supple- 
mentary proceedings  by  certain  creditors  of  Trimble,  com* 
menced  this  suit,  to  get  the  benefit  of  the  decree  made 
in  the  suit  of  Roberts  against  Whitney  &  Earle.  This  suit 
was  commenced  in  behalf  of  the  plaintiff  and  all  other 
creditors  of  Trimble,  and  it  alleges  among  other  things 
in  substance,  that  Roberts  neglected  to  give  the  creditors 
of  Trimble  notice  to  aid  him  in  complying  with  the  decree^ 
and  wilfully  and  by  collusion  with  Duff  neglected  and  re- 
fused to  pay  it  himself.  The  answer  of  Roberts  does  not 
deny  the  collusion  or  the  wilful  neglect,  and  refusal  to  re- 
deem. The  answer  of  Duff  denies  ail  collusion,  and  claims 
the  poperty  as  his  own.  The  cause  was  tried  before  Justice 
PoTTEU,  who  found  the  facts  as  to  the  lease,  the  advance  by 
way  of  loan  by  Whitney  &  Earle  upon  the  assignment  there- 
ol  to  them,  the  generid  assignment  by  Trimble  to  Roberts  for 
the  benefit  of  creditors;  The  action  by  Roberts  against 
Whitney  &  Earle,  the  decree  therein,  and  the  assignment 
of  that  decree  to  Duff  with  the  assent  of  Roberts  as  b^ore 
stated,  and  with  full  knowledge  by  Duff  of  all  the  antece- 
dent facts  as  to  the  nature  of  the  assignment  of  the  lease  te 
Whitney  &  Earle,  and  its  object. 

That  Roberts  never  offered  the  property  at  public  or 
private  sale,  and  did  not  notify  the  creditors  of  Trimble  of 
tlie  decree  or  its  requirements,  that  he  was  insolvent,  and 
though  prior  to  the  22d  January,  1868,  (the  date  af  the 
assignment  to  Duff,)  he  applied  to  several  parties  to  take 
up  said  decree,  yet  it  did  not  appear  upon  what  terms,  or  for 
whose  benefit. 

That  after  that  date,  Roberts  made  no  attempt  to  sell  the 
property  or  to  obtain  its  rents,  or  in  any  way  to  make  it 
available  to  the  creditors  of  Trimble,  but  tacitly  consented 
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that  Duff  might  keep  the  sanie  as  owner,  and  that  Duff 
purchased  said  lease,  &c.,  through  a  Mr.  Kimball,  as  agent, 
who  was  also  the  attorney  of  Roberts  and  Trimble  in  that 
transaction,  and  the  court  decreed  that  the  property  in  the 
hands  of  Duff,  was  liable  for  the  claims  of  the  creditors  of 
Trimble^  after  satisfying  the  proper  advances  of  Duff,  and 
directed  a  reference  to  ascertain  the  amount  of  such  ad- 
vances. Upon  appeal  to  the  general  term,  this  judgment 
was  reversed  by  a  majority  of  the  court  in  the  firat  district, 
and  a  new  trial  ordered  upon  the  ground  that  the  judgment 
in  the  suit  of  Roberts  against  Whitney  and  Ecirle  was  ao 
absolute  bar  to  this  action.     Ingraham,  P.  J  ,  dissented. 

Is  that  judgment  a  bart  I  incline  to  think,  it  is  not.  It 
is  settled  in  this  state,  that  in  an  ordinary  action  for  fore- 
closure and  sale  of  the  premises,  the  usual  decree  for  that 
purpose  is  final  so  far  at  least  as  to  be  appealable  to  this 
court  without  waiting  for  the  order  confirming  the  report 
of  sale.     {Morris  agt.  Morange,  38  N.  F.,  172). 

In  England,  a  strict  foreclosure  was  the  usual  remedy. 
The  power  to  give  posscRsion  to  the  pnrchaser  on  a  fore- 
closure sale  W48  doubted,  but  finally  exercised  by  the  court 
of  chancery.  (See  Kenshaw  agt.  Thompson,  4  Johns,  Ch.j 
609,  and  cases  cited).  By  our  statute,  the  court  was  given 
power  over  the  whole  subject.  Though  the  act  was  in  a 
good  degree  declaratory.  (2  JL  &,  1912).  Strict  fore- 
closures are  now  rarely  pursued  or  allowed  in  this  state, 
except  in  cases  where  a  foreclosure  has  once  been  had  and 
the  premises  sold,  but  some ''judgment  creditor  or  person 
similarly  situated  not  having  been  made  a  party,  has  a  right 
to  redeem,  as  to  him  a  strict  foreclosure  is  proper. 

In  general,  a  mere  strict  foreclosure  is  a  severe  remedy. 
It  transfers  the  absolute  title  without  any  sale  no  matter 
what  the  value  of  the  premises.  The  defense  in  this  case 
claims,  that  the  suit  of  Roberts  agt.  Whitney  <&  Earhj  was 
simply  to  redeem,  and  the  failure  to  pay  the  sum  decreed  to 
be  due  within  the  time  allowed,  and  the  complaint  being 
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dismissed,  operated  as  a  stnct  foreclosure,  and  the  estate  of 
the  mortgagor  was  thereby  forfeited.  (Ferine  agt.  Dunn^  4 
Johns.  Clu^  140,  and  cases  there  cited  ;  Beach  agt.  Cooke^  28 
N.  r.,  536;  Hansard  di^.  Hardy ^  ic^  Vesejfy  460;  Wood 
agt.  Sun,  19  Beav.f  551).  But  the  main  purpose  of  that 
suit  was  not  merely  to  redeem.  The.  object  was  to  have 
the  assignment  to  Whitney  >&  Earle,  (which  was  absolute 
on  its  face,)  adjudged  to  be  in  fact  merely  a  mortgage. 
After  a  long  litigation  as  to  that  point,  the  assignment  was 
so  held.  The  time  allowed  to  a  party  to  pay  the  amount 
accrued  to  be  due  on  a  bill  to  redeem,  is  usually  six 
months.  (Ferine  agt.  Dunn^  supra  ;  SmitVs  Ch.  Fr.y  2d  ed. 
p.  726.) 

In  the  case  at  bar,  but  two  months  were  allowed,  though 
the  case  had  been  defended  upon  a  false  and  unconscientious 
claim,  and^the  amount  to  be  paid  was  large.  The  court,  in 
making  that  decree,  did  not,  probably  have  their  attention 
directed  to  its  eflect,  in  case  the  plaintiff  should  be  unable 
to  pay  within  the  specified  time,  and  though  it  specifies 
nothing  as  to  its  being  or  operating  as  a  foreclosure,  in  case 
the  plaintiff  fail  to  pay,  yet,  it  is  in  that  respect  in  the 
usual  form  of  decrees  in  such  cases.  (Smithes  Ch,  Fr.y  2d 
ed.  p.j  725,)  but  if  the  defendent.  Duff  insists  upon  this 
forfeiture,  he  must  show  that  the  decree  clearly  gives  it  to 
him.  It  seems  that  there  never  was  in  this  case,  any  final 
order  obtained  (upon  proof  of  the  fact  that  there  had  been 
no  payment,)  that  the  complaint  should  stand  dismissed. 
The  authorities  in  England  are  quite  uniform,  that  this  final 
order  is  necessary  in  a  strict  foreclosure,  and  that  until  that 
final  order  is  obtained,  the  mortgage  is  not  foreclosed,  and 
no  title  passes  to  the  mortgagee.  (2d  Danh  PI.  dt  Fr. 
1206;  SJierif  tigL  Sparks^  West  Bep.9  130;  Thompson  agt. 
Chrant,  4  Inad.^  232  ;  Faulkner  agt.  BoUon^  7  Simd.^  319  ; 
2  Fisher  on  Mortg.p.  1037  ^  1881,  Smith's  Ch.  Fr.^  725  ; 
Hansard  agt.  Hardy^  IS  .Ves.j  460;  Wood  agt.  Sun^  19 
BeaVf  661).     No  case  is  cited  in  this  ^ate  to  the  contrary 
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of  this  ruie,  but  Chancellor  Kent  in  Ferine  agt.  Dunn, 
(Supra J  p.  143,)  seems  to  give  it  sanction.  See  his  com- 
metary  there  as  to  the  case  of  Jones  agt.  Hendrick. 

Without  extending  this  rule  beyond  the  cases  to  which  it 
is  now  applied^  I  think,  it  sound  in  its  application  here — to 
a  strict  foreclosure  implied  from  the  dismissal  of  a  bill  to 
redeem,  until  that  order  be  obtained,  the  records  of  the 
court  do  not  show  which  party  has  finally  obtained  the 
judgment,  or  who  is  the  owner  of  the  laiid.  Until  that 
order  is  obtained,  the  complainant  may  apply  to  have  tfao 
time  to  pay  the  amount  decreed  to  be  due,  extended. 

There  are  several  objections  as  to  the  decisions  of  the 
court  upon  admitting  or  rejecting  evidence.  But  this 
disposition  of  the  case  makes  them  immaterial.  The  action 
is  properly  instituted  by  this  receiver,  under  the  circum- 
stances of  this  ease,  and  I  think,  substantial  ju^ice  is  done 
by  the  decree.  The  main  complaint  of  the  defendant.  Duff 
is,  that  he  is  not  permitted  to  make  a  speculation  at  the 
Aixpense  of  the  creditors  of  Trimble,  and  perhaps  of  Trimble 
too,  if  the  proceeds  ol  the  property  should  reach  him.  If 
Duff  is  in  any  degree  right  in  his  estimate  of  the  value  of 
the  property,  the  question  of  Trimble's  participation  in  any 
part  of  the  proceeds  of  the  property  can  never  be  a  practical 
one.    But  no  facts  are  found  to  exclude  him. 

The  order  appealed  from  is  reversed,  and  the  judgment  of 
the  special  term  affirmed,  with  costs. 
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SUPREME  COURT. 
Ltman'Knowlton,  et  al^  agt.  Caleb  M.  Pierce^  et  oL 

Where  aeTeml  pUuntSflb  noke  m  briaglog  oo  Mtio«  agaioel  the  defeadant  to  raooTer 
daaaegee  which  acoraed  to  them  MYenllj,  and  on  the  trial  the  defendant  racoeedt 
and  has  a  yerdict  against  four  of  the  plainUffa — the  remainder  of  Uie  plaintiffa 
recovering  against  the  defendant— and  the  defeadant  enters  jndgmeat  for  ooeta 
agonift  ttfo  onl jr  of  the  plaindfb  against  whom  he  obtained  verdicti  the  defendant 
is  entitled  to  cosU  against  the  four  plaintiffs. 

If  the  two  plaintiffs  against  whom  costs  ai«  inseited  fai  the  record  of  jodgmeat, 
desire  to  eompel  the  defeadant  to  enter  judgment  against  all  the  plaintiffs  against 
whom  the  yerdict  was  rendered,  they  mast  apply  to  the  coart  for  that  reliet 
They  cannot,  on  moiloni  set  aside  the  jadgment  for  irregalarity  oa  that  gftNmd. 

Fourfh  Judicial  Department^  Greneral  Term^  MarcK  1871. 
Before  Muluk,  P.  J^.,  Johhsok  and  Talgott,  JJ. 
Appeal  from  an  order  of  special  term. 

Mr.  WooDBUHT,  far  plaintiffs. 

By  the  court^  Mulun,  P.  J. — ^Tbe  plaintifis,  sixteen  in 
Dumber,  supplied  milk  to  a  cheese  fiu^tory  in  Cattaraugus 
count  J,  and  each  receired  of  the  proceeds  of  the  cheese  ia 
proportion  to  the  quantity  of  milk  furnished. 

The  defendant^  Pierce  was  appointed  agent  to  sell  the 
cheese  subject  to  the  approval  of  the  defendants,  Allen  and 
Rice. 

The  plaintiffs  brought  this  action  against  Pierce,  to  recover 
damages  for  the  negligence  of  said  Pierce,  in  selling  said 
cheese,  whereby  the  plaintiffs  lost  $1,000. 

The  defense  was  a  general  denial,  and  a  defect  of  parties 
plaintiff  and  defendant. 

On  the'  trial,  the  defendant  proved  that  two  of  the  plain- 
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tiff},  Rice  and  Stricklandi  had  released  him  from  liability 
to  them  for  the  damages  sought  to  be  recovered  in  said 
action,  and  that  the  plaintiffs,  Knowlton  and  JoUes  had 
assented  to  the  sale  by  the  defendant. 

The  answer  did  not  set  up  either  of  said  matters  in 
defense,  but  the  court  permitted  an  amendment  so  as  to 
allow  proof  thereof  to  be  given. 

The  court  instructed  the  jury,  that  such  of  the  plaintiffs 
as  had  assented  to  the  sale  by  defendant,  could  not  recover, 
and  the  iury  found  a  verdict  in  favor  of  all  the  plaintiffs, 
except  the  four  above  named,  and  in  favor  of  the  defendant 
against  said  four  plaintiffs. 

The  defendant  presented  to  the  clerk  of  Cattaraugus 
county^  a  bill  of  costs  in  favor  of  defendact  against  said 
four  plaintiffs,  and  the  same  adjusted  by  him,  and  the 
amount  thereof  inserted  in  the  judgment  against  Knowlton 
and  Jolles,  only. 

A  motion  was  made  at  the  Erie  special  term  in  December 
last,  to  set  aside  the  adjustment  of  costs  against  said  Knowlton 
and  Jolles,  and  to  set  aside  the  judgment  for  costs  against  them, 
on  the  ground  that  defendant  was  not  entitled  to  recover 
costs  against  a  part  only  of  the  plaintiffs,  and  because  of  the 
irregularity  in  entering  judgment  against  two  of  the  plain- 
tiffs only  when  the  verdict  was  against  four. 

The  motion  so  made  was  denied,  without  costs,  and  from 
that  order  the  plaintiffs,  Knowlton  and  Jolles  appeal. 

Under  the  former  practice,  the  plaintiffs  were  nonsuited 
if  part  of  them  only  established  a  cause  of  action. 

The  Code  has  altered  the  practice  in  this  respect,  and 
provides  (^  274,)  that  judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants. 

It  follows,  that  the  verdict  and  the  judgment  if  one  has 
been  entered  in  favor  of  the  defendant,  against  part  of  the 
plaintiffi,  was  regular. 

In  the  absence  of  any  statutory  provision  forbidding  a 
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recovery  of  costs  agaiDst  the  plaintiffs  who  fail  to  establish 
a  right  of  recovery,  it  is  right  and  just  that  the  defendant 
should  have  costs  against  those  of  the  plaintiffi  whom  he 
defeats. 

In  this  case,  the  defendant  was  put  to  the  expense  and 
trouble  of  procuring  witnesses  to  resist  a  recovery  by  the  four 
plaintiffs  who  had  either  assented  to  the  sale  claimed  to  be 
unauthorized  and  improper,  and  who  had  actually  released 
him  from  liability  for  the  wrong  done,  if  any. 

If  this  is  not  the  law,  it  must  necessarily  follow,  that  a 
plaintiff  who  has  a  cause  of  action  in  his  own  individual 
right,  and  against  which  the  defendant  has  no  defense,  may 
unite  with  him  any  number  of  persons  as  plaintiffi  and 
thus  compel  the  defendant  to  defend  the  action  against 
persons  who  have  no  ground  of  recovery  against  him,  and 
yet,  he  would  be  deprived  of  his  costs,  because  one  of  the 
number  established  on  the  trial  a  cause  of  action  against  him. 

This  case  furnishes  a  very  striking  illustration  of  the 
propriety  of  allowing  the  defendant  costs. 

While  the  plaintiffs  were  obliged  to  join  in  bringing  the 
action,  the  damages  accrued  to  them  severally,  and  if  any 
of  them  had  been  paid  or  had  released  the  cause  of  action, 
this  recovery  must  be  limited  to  the  amount  of  damages 
sustained  by  those  who  had  not  been  paid,  or  who  had  not 
released.  As  to  each  of  the  lust  mentioned  persons,  the  action 
was  in  its  nature  several,  and  a  defense  against  the  plaintifis 
severally,  was  admissable. 

The  entry  of  costs  in  the  record  in  favor  of  defendant, 
was  right,  and  the  order  in  that  respect,  must  be  affirmed. 

The  plaintiffs,  Knowlton  &  JoUes  do  not  ask  to  compel 
the  defendant  to  correct  the  record  of  judgment  by  making 
It  a  judgment  against  the  four  plaintiffs,  against  whoo)  the 
verdict  was  rendered,  but  he  asks  to  set  aside  the  judgment 
for  costs  in  favor  of  the  defendant,  because  of  the  irregularity 
in  the  entry  of  the  judgment.  In  other  words,  they  insist 
they  are  to  be  relieved  from  costs,  because  of  the  irregu 
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larity.  Such  is  not  the  result  of  the  error  if  it  is  one.  And 
whether  it  is  or  is  Dof,  is  not  before  us.  If  the  pkint'ifls 
desire  to  compel  the  defendant  to  enter  judgment  against  all 
of  the  plaintiffs  against  whom  the  verdict  was  rendered, 
they  must  apply  to  the  court  for  that  relief. 

The  order  appealed  from,  must  be  affirmed,  with  $10 
costSy  but  with  leave  to  plahitiffs  to  move  to  compel  the 
defendant  to  enter  judgment  in  accordance  with  the  verdict 
of  the  jury. 
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SUPREME  COURT. 

James  Fisk,  Jr.  agt  The  Albany  &  Susquehanna  Rail- 

BOAD  Co.  and  others. 

Where  an  order  is  made,  changing  the  place  of  trial  in  a  cause  to  another  conntj, 
the  change  in  effected  at  chc$.  The  tfanafer  of  the  papen  is  a  snbeaqaent  cieriad 
daty. 

This  change  is  not  affected  hy  a  subsequent  chamber  order  to  show  cause  why  the 
order  malcing  the  change  should  not  be  eorrected,  with  a  stay  of  proceeding* 
mean  time,  and  wiin  an  order  forbidding  the  county  clerk  to  transfer  the  papers 
in  the  cause. 

Nur  is  the  order  making  such  change,  affbeted  by  a  subsequent  appeal  therefrom  to 
the  general  term. 

It  is  very  doubtful  whether  an  order  changing  the  place  of  trial  for  the  con- 
venience of  witnesses  is  appealahU, 

Where  the  place  of  trial  ia  located  ia  th»ctty  and  county  of  New  York)  and  on 
motion  it  is  changed  to  another  county,  no  motion  can  be  heard  in  the  cause  in  the 
first  district 

Where  the  Judge  has  settled  an  order  in  his  own  language,  on  a  hearing  of  both 
parties,  no  other  court  is  competent  to  correct  the  order  which  he  has  thui 
settled. 

Albany y  l^cial  Termj  December y  1870. 

The  place  of  trial  ia  this  action  was  originally  in  New 
York.  A  motion  was  made  on  behalf  of  all  the  defendants, 
except  Herrick,  to  change  the  place  of  trial  to  Albany 
county,  on  account  of  the  convenience  of  witnesses.  Tiiis 
motion  was  heard  at  special  term  in  New  York,  before  Mr. 
Justice  Bkady,  and  was  decided  by  him  on  the  15th  of 
December.  His  decision  was,  that  the  place  of  trial  should 
be  changed  to  Albany  county,  unless  the  plaintiff's  counsel 
should  prefer  Rensselaer,  in  which  case  it  should  be  changed 
to  Rensselaer. 

The  plaintiff's  counsel;  thereupon  drew  up  an  order 
changing  the  place  of  trial  to  Rensselaer  county,  and  the 
same  was  entered  on  the  16th  December. 
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On  the  20th  of  December,  upon  the  suggestion  of  defend- 
ant's counsel,  that  the  order  ought  to  express  that  the 
change  to  Rensselaer  county^  was  in  consequence  of  the 
preference  oi  plaintiff's  counsel  for  Rensselaer,  over  Albany, 
and  on  notice  to  the  plaintiff's  counsel,  Mr.  Justice  Brady, 
after  hearing  counsel  for  both  parties,  settled  the  form  of 
the  order,  and  the  same  was  accordingly  entered  as  of  the 
15th  of  December. 

The  order  as  thus  entered  states,  that  the  court  had  an- 
nounced its  decision^  that  the  place  of  trial  be  changed  to 
Albany,  unless  the  plaintiff's  counsel  should  elect  that  it 
be  changed  to  Rensselaer^  and  that  the  plaintiff's  counsel 
having  so  elected,  it  is  ordered  that  the  place  of  trial  be 
changed  to  Rensselaer. 

Thereupon,  upon  an  affidavit  of  Mr.  Sclmmp,  stating  that 
he  was  present  at  this  settlement ;  that  the  plaintiff's  coun- 
sel declined  to  elect  to  take  any  other  county  than  New 
York ;  that  he  consented  to  no  statement  on  that  subject 
in  the  order,  except  a  bare  expression  of  preference  for 
Rensselaer,  over  Albany  county  ;  the  plaintiff  procured  from 
Hr.  Justice  Barnard,  on  the  same  20th  day  of  December, 
a  chamber  order  to  show  cause  at  special  term  in  New 
York,  December  27th,  why  the  aforesaid  order  should  not 
be  corrected  to  conform  to  the  facts  stated  in  that  affidavit, 
with  a  stay  of  proceedings  mean  time,  and  an  order  to  the 
county  clerk  not  to  remove  the  papers  to  any  county. 

A  certified  copy  of  the  order  granted  on  the  20th,  by 
Mr.  Justice  Brady,  was  filed  in  Rensselaer  county,  Decem- 
ber 21st. 

On  the  20th  of  December,  the  plaintifis  appealed  from 
the  order  changing  the  place  of  trial ;  that  is,  the  order  as 
settled  that  duy  by  Mr.  Justice  Brady,  and  obtained  from 
the  special  term  at  New  York,  held  by  Mr.  Justice  Barnard, 
an  order  ex  parte^  staying  proceedings  until  the  determina- 
tion of  the  appeal,  and  forbidding  the  county  clerk  to  trans- 
fer the  papers  until  the  decision  of  the  appeal 
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Two  separate  motions  are  now  made  by  the  defendants. 

First  A  motion  to  vacate  and  set  aside  the  last  mentioned 
order,  staying  proceedings  during  the  appeal. 

Second.  To  vacate  the  aforesaid  chamber  order  of  Mr, 
Justice  Barnard^  and  to  stay  plaintiffs  from  proceedings  iti 
the  first  judicial  district. 

Mr.  Hale,  for  defendants  on  first  motion. 
Mr.  Peckham,  on  second. 
Mr.  Shearman,  for  plaintiff. 

.  Learned^  J. — The  order  of  special  term  granted  on  the 
15th  of  December^  changed  the  place  of  trial  to  Rensselaer 
at  once.  The  transfer  of  the  papers  is  a  subsequent  clerical 
duty.  But  the  place  of  trial  is  none  the  less  changed, 
although  the  clerk  should  neglect  his  duty.  It  is  often  the 
case^  that  no  papers  are  on  file.  But  that  fact  would  not 
prevent  the  place  of  trial,  or  the  cause  from  being  changed 
from  one  county  to  another. 

Under  the  former  practice,  the  court  could  change  the 
issue.  And  yet,  the  papers  in  the  cause  remained  in  that 
one  of  the  four  clerk's  offices  in  which  they  had  been  filed. 
There  can  be  no  doubt,  therefore,  that  from  the  granting 
of  the  order,  the  place  of  trial  has  been  and  is  Rensselaer 
county.  This  change  is  not  affected  by  the  stay  of  pro- 
ceedings, or  by  the  appeal.  If  the  general  term  should 
hold  the  order  to  be  appealable,  and  should  reverse  it,  theu 
the  place  of  trial  would  be  changed  back  to  New  York. 
But  in  the  meantime,  it  is  in  Rensselaer ;  and  there  is  where 
the  papers  should  be.  The  county  clerk,  therefore,  should 
not  be  forbidden  to  transfer  them  where  they  belong. 

If  the  stay  of  proceedings  prevented  the  clerk  from  trans- 
ferring the  papers,  then  it  was  unnecssary  to  insert  that 
additional  clause  forbidding  the  transfer.  If  it  did  not,  then 
the  clause  should  not  have  been  inserted.     For  a  stay  of 
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proceedings  i»  all  that  is  authorized  oq  such  an  appeal.  {See. 
350). 

I  see  no  reaaoa  why  there  should  be  a  stay  of  proceed-* 
ings.  It  is  very  doubtful  whether  the  order  is  appealable. 
The  change  of  trial  is  for  the  convenience  of  witnesses,  and 
I  do  not  think,  that  an  order  which  is  granted  for  their  con- 
venience can  be  said  to  afiect  a  ''  substantial  right." 

It  is  a  matter  of  convenience  /  and  that  too,  not  the  con- 
venience of  the  parties,  but  of  witnesses.  So  far  as  I  know, 
such  an  order  has  never  been  held  to  be  appealable.  Hoiich 
agt.  Lasher^  (17  How.^  ^^^})  ^^  &  ^^^^  where  the  county 
designated  was  claimed  not  to  be  the  proper  county  under 
section  125,  aQd  presented  a  different  question.  There  is  a 
plain  omission  of  the  word  *f  not''  on  page  523  of  Judge 
Harris's  opinion,  so  that  his  remark,  (which  may  be  obiter^) 
is  to  the  effect  that  a  change  of  the  place  of  trial  on  the 
ground  of  the  convenience  of  witnesses  is  not  appealable. 

The  defendant  ought  to  be  at  liberty  to  go  on  with  the 
action;  to  notice  the  appeal  for  argument;  to  notice  the  case 
for  trial,  and  to  try  it^ 

As  to  the*chamber  order  granted  December  20,  returnar* 
ble  the  27th,  I*think  it  irregular.  No  motion  can  be  heard, 
in  the  first  district,  since  the  place  of  trial  haa  been  changed 
to  Rensselaer.     (Sec*  401,  sub.  4). 

If  that  order  is  put  on  the  ground  that,  it  is  only  for  the 
purpose  of  a  resettling  of  the  order  granted  by  the  special 
term  held  by  Judge  Brady,  then  it  is  more  than  irregular. 
Thesettlingof  an  order  is  merely  the  putting  a  judge's  decision 
into  formal  language.  When  a  judge  has  thus  expressed  in 
formal  language  what  is  the  decision  of  the  court  held  by 
him ;  no  court  has  any  right  to  alter  it.  An  appellate  court 
may  reverse  it.  But  it  is  preposterous  to  claim  that  the 
judge  does  not  know  how  to  express  his  own  decision,  and 
that  some  other  court  must  correct  his  statement  of  what 
he  decided.  The  evils  of  such  a  practice  as  i&  here  at- 
tempted, are  too  plain  to  need  comment.     And  m  this  case. 
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there  is  nothing  to  correct.  The  defendants  made  out  such 
a  case  as  satisfied  the  court^  that  the  place  of  trial  should  be 
changed  for  the,  convenience  of  witnesses.  The  court  gave 
the  plaintiffs  the  privilege  of  having  it  changed  to  Rensselaery 
rather  than  Albany,  if  he  so  elected.  His  counsel  drew  an 
order  changing  it  to  Betisselaer ;  which  was  a  plain,  common 
sense  expression  of  such  election.  On  a  subsequent  day, 
according  to  thd  aflSdavits  used  by  him,  his  counsel  expressed 
a  bare  preference^  or  in  other  words,  ''he  was  willing  to 
signify  his  preference  to  Rensselaer,  over  Albany. 

And  it  appears  to  me,  that  with  great  propriety,  Judge 
Bbadt,  thereupon  stated,  that  the  plaintiff's  counsel  had 
elected  that  the  change  should  be  to  Rensselaer. 

It  is  difficult  to  see  what  else  he  could  have  stated.  And^ 
at  any  rate,  no  other  court  is  competent  so  correct  the  order 
which  he  has  thus  settled,  and  settled  on  a  hearing  of  botb 
parties. 

A  part  of  the  relief  asked  for  on  the  second  motion  is  a 
stay  of  any  proceedings  by  the  plaintiff  in  the  first  juaiciul 
district.  I  do  not  think,  this  would  be  proper.  If  I  am 
correct  in  my  views,  that  the  place  of  trial  is  changed  to 
Rensselaer,  then  I  must  assume  that  the  courts  of  that  dis- 
trict will  not  act  where  they  have  no  jurisdiction.  If  they 
differ  from  me/ and  hold  that  the  place  of  trial  is  still  in 
Kew  York,  and  that  they  have  jurisdiction  ;  the  decision  on 
the  two  conflicting  views  will  have  to  be  made  by  a  higher 
tribunal. 

An  order  must  be  entered,  setting  aside  and  vacating  the 
order  made  by  special  term,  before  Mr.  Justice  Barnard, 
December  20,  staying  proceedings,  with  $10  costs  motion; 
and  also  an  order  must  be  entered  setting  aside  the  chamber's 
order  made  by  Mr.  Justice  Barnard  the  same  day,  requir- 
ing the  defendants  to  show  cause,  &c.,  and  the  stay,  uieuU'- 
tim^  with  $10  costs  motion. 

And  these  orders  will  be  entered  in  Rensselae8» 


VouXLL  ^ 
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N.  Y.  COMMON  PLEAS. 

* 

GuBDON  Buck  agt.  Francis  H.  Amidon. 

It  is  a  general  prinoiple  perradinKthe  law  of  agency  that  one  who  procnrea  aerrieea 
to  be  done  for  another,  is  not  himself  chargeable  as  the  debtor,  unless  he  omits  to 
make  known  his  principal,  or  erroneously  supposes  that  he  has  authority,  or 
•exceeds  his  authority,  or  expressly  or  impliedly  engages  to  be  answerable,  either 
'by  directly  promising  to  pay  for  them,  if  rendered,  or  by  doing  or  saying  some- 
thing which  justifies  the  person  who  is  to  perform  them,  in  supposing  that  the 
one  who  applies  to  him  engages  to  pay  for  them.* 

This  principle  applied  in  the  present  case,  wher^  the  defendant  took  a  telegram  to 
the  plaintiff— a  surgeon  in  the  city  of  New  York,  firom  the  family  physician  of  the 
•defendant's  brother  in  Connecticut,  who  hnd;  in  pursuance  of  such  telegram,  a 
'Surgical  operation  performed  by  the  plaintiff,  and  the  defendant,  also  a  resident 
of  the  city  of  New  York,  went  with  the  plaintiff  to  Connecticut,  and  paid  the 
plaintiff's  railroad  fares,  but  as  appeared  firom  the  eridence,  said  nor  did  nothing 
■beyend  the  duties  of  an  agent  that  would  make  him  liable  for  the  serrices  per- 
vfurmed  by  the  plaintiff  for  his  brother. 

General  Term^  Juney  1870. 

There  is  no  conflict  in  respect  to  the  facts  in  this  case. 
There  may  be  some  little  variation  or  difference  between 
IDr.  Buck  and  the  defendant's  account  of  what  pccurred  be- 
tween theniy  but  nothing  that  could  material I7  affect  the 
•case.  It  is  only  that  difference  ordinarily  found  between 
two  persons  in  narrating  the  same  transaction,  but  not  any 
•difference  as  to  the  facts,  which  as  narrated  by  both  are  sub- 
stantially the  same. 

The  defendant's  brother  J.  C.  Amidon,  who  was  a  resident 
of  Groton  in  Connecticut,  had  an  affection  of  the  bladder 
for  which  he  was  attended  by  a  Dr.  Francis,  of  New  London, 
.and  while  the  doctor  was  engaged  in  drawing  the  patient's 
water  by  means  of  a  cathetar,  the  cup  or  button  of  the  in- 
strument broke  off  and  the  cathetar  passed  into  the  bladder 
a    very    unusual   cipcumstance;   and   which    involved   the 
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necessity  of  a  very  delicate  and  skillful  operation  to  extract 
the  cathetar.  The  family  was  alarmed  at  the  accident  and 
requested  the  doctor  to  send  to  New  York  for  a  surgeon^  by 
telegraph,  and  ^^  to  make  the  thing  sure'^  to  send  the  dis- 
patch to  the  patient's  brother,  F.  H.  Amidon,  the  defendant; 
as  <^  he  would  be  sure  to  deliver  it.^  '  Dr.  Francis  accord- 
ingly sent  a  dispatch  to  the  defendant,  in  these  words: 
^*New  London,  Nov.  20,  1869,  2  p.m.,  to  Francis  Amidon, 
649  Broadway,  N.  T.  '  Don't  fail  to  come  and  bring  a 
surgeon  to-night.  GuRDON  Buck,  M.D.,  121  Tenth  street. 
Please  come  immediately,  elastic  cathetar  lost  in  the  bladder 
of  patient,  possibly  also  stone.  If  you  cannot  come  please 
direct  to  the  most  suitable  surgeon.  Dr.  Feancis.  Please 
answer,  but  don't  tail  to  come  with  a  surgeon."  Ic  was  a 
cispatch  alike  to  the  defendant  and  Dr.  Buck,  or  as  Dr. 
Francis  testified,  he  sent  two  dispatches,  which  were  proba- 
bly united  in  one. 

Immediately  upon  receiving  the  dispatch,  the  defendant 
went  to  the  residence  of  Dr.  Buck,  the  plaintiff,  who  is  an' 
eminent  surgeon  in  this  city,  and  told  him  that  he  had  rt<- 
ceived  a  telegram  from  his  brother's  physician  requesting 
him  to  bring  up  a  surgeon  that  might  relieve  his  brother, 
living  opposite  New  London  (Groton),  who  had  got  a 
'cathetar  in  his  bladder,  and  taking  out  the  dispatch  he  read 
it  to  the  plaintiff.  He  asked  the  plaintiff  if  he  knew  Dr. 
Francis,  his  brother's  physician,  and  the  other  said,  *^  no,  but 
tjaat  he  may  have  met  him."  Upon  which  the  defendant 
replied,  that  he  must  have  heard  of  some  operation  of  his, 
from  his  directing  the  defendant  to  call  upon  him,  to  which 
the  plaintiff  answered,  that  he  was  somewhat  unknown  as 
a  surgeon.  The  defendant  then  said,  '*  the  question  is,  can. 
you  go,"  and  the  plaintiff  after  some  hesitation  said  '*  yes." 
The  defendant  then  advised  him,  that  there  was  a  train 
thut  evening  at  8  p.m.,  that  it  he  could  go  the  defendant 
would  go  with  him,  and  it  was  arranged  that  they  should 
meet  at  'the  depot.     The  defendant  then  went  away,  and 
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apprehending  there  might  be  some  misunderstanding,  re* 
turned  and  left  the  telegram  with  the  plaintiff  in  order  as 
he  said,  that  he  might  understand  Dr.  Francis'  better 
than  he  did,  and  they  exchanged  a  few  words  concerning  « 
the  appointmedt  for  the  evening  train  at  8  o'clock.  Nothing 
was  said  about  who  was  to  pay  the  plaintiff.  The  defend* 
ant  testified  that  he  did  not  consider  that  he  had  any  discre* 
tion  in  the  matter,  and  the  plaintiff  testified  that  when  the 
dispatch  was  left  with  him  he  took  it  to  the  light  in  his 
office  and  seeing  it  was  addressed  to  F.  H.  Amidon,  he 
referred  to  directory  and  finding  he  said^  that  the  person 
who  called  upon  him  was  Mr.  Amidon,  the  batter,  he  took 
it  for  granted  that  he  was  dealing  with  a  responsible  party. 

The  plaintiff  and  the  defendant  met,  pursuant  to  the  ap- 
pointment, in  the  evenmg,  at  the  depot^  and  went  up 
together  to  Groton,  defendant  paying  Dr.  Buck's  fare,  upon 
the  doctor's  arrival  at  three  o'clock  in  the  morning  he  ex- 
amined the  patient  and  daring  that  day  the  operation, 
I  which  is  elaborately  detailed  in  the  evidence,  was  success- 
fully and  very  skillfully  performed  by  him,  to  the  great 
relief  of  the  patient,  and  to  the  satisfaction  of-  the  attending 
physician  and  of  all  parties. 

The  plaintiff  testified  that  he  noticed,  that  the  patient 
was  living  upon  a  moderate  scale,  and  that  he  was  taken 
by  surprise  to  be  sent  for  so  far  by  a  man  living  apparently 
upon  a  moderate  scale ;  that  he  considered  that  people  iu 
straitened  circumstances  do  not  send  to  distant  cities  for 
eminent  medical  service  unless  they  are  able  to  pay  for  it, 
or  unless  they  have  friends  who  can,  and  that  he  took  into 
consideration  that  New  England  people  should  not  be  taken 
.  by  their  appearance^  and  knew  that  the  patient,  had  kind 
friends  who  could  be  responsible  for  extra  medical  services. 

Upon  the  evening  of  the  day  of  the  operation  and  shortly 
before  the  departure  of  the  plaintiff  the  defendant's  brother 
sent  for  him  and  requested  him  to  ask  the  doctor  for  his 
biU|  which  the  defendant  accordingly  did. 
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The  plaintiff  replied  that  it  did  not  matter  about  present* 
ing  a  bill  then^  and  gave  the  defendant  a  piece  of  paper 
with  these  words  written  upon  it^  '*  Dr.  Buck,  46  West 
29th  Street^  S400.  The  defendant  then  went  into  his 
brother's  room,  told  bim  what  the  doctor's  bill  was  and  he 
expressed  great  surprise.  The  defendant  returned  and  told 
the  doctor  that  his  brother  thought  it  was  a  very  large  bill, 
and  that  he  must  remember  that  his  brother  was  not  a  rich 
man,  and  the  doctor  answered  that  he  supposed  that  people 
whoould  send  for  a  surgeon  that  distance  were  rich,  or  as 
the  plaintiff  testified,  he  replied,  that  he  had  taken  that 
into  consideration ;  that  he  was  not  accustomed  to  go  away 
and  render  service  except  upon  such  terms ;  that  he  had 
renflered  a  very  importune  service  and  saved  the  patient  from 
a  very  serious  operation  which  would  have  been  necessary, 
if  the  plaintiff  bad  not  succeeded,  as  he  did ;  which  was  the 
first  occasion  upon  which  anything  bad  passed  between 
the  defendant  and  the  doctor  upon  the  subject  of  his  re* 
muoeration. 

The  doctor  then  left,  and  eight  days  afterward  he  sent  p 
bill  to  the  defendant  in  which  the  patient  was  named  as  the 
debtor.  It  was  in  these  words,  *^New  York,  Nov.  29,  1869, 
Mr.  J.  C.  Amidon,  Groton,  Conn.  ,to  Dr.  Gurdon  Buck, 
Dr.  No.  46  West  29th  Street.  To  professional  services, 
surgical  operations  at  Groton,  Conn.,  ^c.  &c.>  $400/'  which 
the  plaintiff  says  be  sent  to  the  defendant  as  he  supposed 
that  the  brother  m  New  York,  was  the  proper  channel  to 
send  the  bill  to,  and  on  the  4th  of  December  following,  the 
plaintiff  sent  to  the  patient  the  following  letter ;  ^*  Mr.  J.  C. 
Amidon,  Groton,  Conn.  Dear  sir,  after  waiting  a  reasonable 
time  witnout  hearing^om  you,  I  beg  leave  to  remind  you 
that  it  is  customary  to  settle  su<^b  accounts  as  mine,  for 
professional  services  rendered  at  a  distance,  promptly. 
Hoping  it  will  receive  your  early  attention,  I  remain,"  &c. 

This  letter  wtus  followed  by  letters  between  the  plaintiff 
and  Dr.  Francis  of  New  London,  and  by  a  letter  from  the 
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patient,  and  a  note  from  the  defendant  as  indicated  in  the 
following  letter  which  the  plaintiff  addressed  to  the  patient 
on  the  14th  of  December,  1869. 

'^  Mr.  J.  C*  Amidon.  Dear  sir,  I  beg  to  acknowledge  your 
favor  of  the  9th  instant,  and  to  inform  you  that  your 
brother  addressed  me  a  note  yesterday  offering  me  one 
hundred  and  fifty  dollars  in  settlement  of  my  bill  for  pro- 
fessional services.  I  wrote  Dr.  Francis  in  reply  to  a  letter 
received  from  him  last  week«  and  in  consideration  of  ex- 
planation made  by  him,  I  expressed  my  willingness  to  fHake 
u  concession  of  $100,  in  settlement  of  my  bill ;  I  desired 
him  to  communicate  the  contents  of  my  letter  to  you,  and 
supposing  him  to  have  done  so,  I  received  your  last  pro- 
posal with  no  little  surprise.  I  am  not  disposed  to  conform 
my  terms  to  your  idea  of  liberal  remuneration,  and  have 
not  been  accustomed  after  rendering  important  services, 
especially  at  a  distance,  to  submit  to  conditions  the  design 
of  which  seems  to  be  to  determine  how  little  may  be  got 
off  with.  I  shall  still  adhere  to  my  terms  of  $300,  and 
hope  there  may  be  no  further  delay  in  settling.  Very 
respectfully,"  &c. 

The  plaintiff  testified  that  $500  would  have  been  his 
charge,  but  for  the  cirgumstances  in  which  he  found  the 
defendant's  brother  living;  and  two  eminent  surgeons, 
Doctors  Parker  and  Van  Buren  testified  that  $500  would 
have  been  a  reasonable  charge.  Upon  this  state  of  facts, 
the  judge  left  it  to  the  jury  to  determine  who  employed  the 
plaintifl^  or  upon  whose  account  and  credit  the  services 
were  rendered,  and  the  jury  found  a  verdict  for  the  plaintiff 
for  $400.     The  defendant  appealed. 

Ira  D.  Wabrsn,  for  appellant 

I.  The  question  as  to  whether  the  credit  was  given  to  the 
patient  or 'to  his  brother,  the  defendant,  was  a  question  of 
law.     There  is  not  the  slightest  conflict  of  evidence  on  that 
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subject.  Both  the  plaintiff  and  defendant  agree  exactly  aa 
to  what  occurred  when  the  defendant  ctilled  on  him,  and 
therefore  it  becomes  a  question  of  law.  {Pratt  agt*  Foott  9 
N  r.,  465). 

n.  When  a  man  calls  on  a  physician  at  the  request  of  a 
sick  friend,  and  requests  the  physician  to  pay  his  friend  a 
visit,  stating  who  the  services  are  for,  showing  the  physician 
a  letter  requesting  him  to  call*  and  the  full  particulars  of  it, 
and  the  physician  does  call  and  renders  the  service  at  the 
patient's  house,  sends  the  patient  a  bill  (or  the  service,  writes 
the  patient  letter  after  letter  requesting  payment,  makes 
the  charges  light,  as  he  testifies,  because  the  patient  lives 
on  a  moderate  scale,  it  cannot  be  true,  as  a  question  of  law, 
that  the  physician  can  afterwards  sue  for  his  bill  the  friend 
who  did  the  errand. 

The  statement  of  the  proposition  of  itself  is  argument 
enough  to  refute  it ;  yet  we  will  refer  the  Court  to  a  few  of 
the  cases  which  settled  this  question  before  any  of  the  parties 
to  this  suit  were  born. 

Ist  <^It  is  a  general  rule,  standing  on  strong  foundations 
and  pervading  every  system  .of  jurisprudence,  that  when  an 
agent  is  duly  constituted,  and  names  his  principal,  and  does 
not  exceed  his  authority,  the  principal  is  responsible,  and 
not  the  agent.  The  agent  becomes  personally  liable  only 
when  the  principal  is  not  known,  or  when  there  is  no  re- 
sponsible principal,  or  when  the  agent  becomes  liable  by  an 
undertaking  in  his  own  name,  or  when*  he  exceeds  his 
powers."  (2  KerU^s  Comm.^  630 ;  1  American  Leading  Cases^ 
614;   SmitVa  Mercantile  LatOy  144,  sec.  7.) 

In  the  case  of  Owen  agt.  Ooochj  (2  Esp.y  667).  *<  Gooch 
gave  the  order  for  the  work,  and  told  the  plaintiff  it  was 
for  Tipple,  and  the  work  was  done  by  the  plaintiff  at  Tip- 
ple's house."  Lord  Eenyon,  ^^  the  mere  act  of  ordering 
goods  for  another,  does  not  make  the  person  giving  the  order 
liable.  Whenever  an  order  is  given  by  one  person  foran- 
other^  and  he  informs  the  tradesman  who  that  person  is,  for 
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Mrhofie  use  the  goods  are  ordered^  he  thereby  declares  bin* 
self  to  be  merely  aa  agent,  and  there  is  no  foundation  for 
holding  him  liable."  This  is  the  settled  doctrine  of  all  the^ 
cases  from  that  time  to  this.  (  Dunlap^s  Paly  en  Agency^ 
^69, 370,  cases  cited  m  note^  d;  Story  on  Agencyj  ^  361,  ^  269, 
note;  Costigan  agt.  Vatdand,  13  Barb.f  458 ;  Stanton  agt. 
Can^,  4  Barb.y  278 ;  Dana  agt.  Mcnroe,  38  Barh^  338 ; 
Cohnn  agt.  Holbrooke  3  Comst.^  1 30, 

In  this  case  the  plaintiff  was  shown  the  telegram,  and 
was  informed  of  all  the  ciFcumstances.  The  defendant  gare 
the  order  for  his  brother,  J,  C.  Amidon.  .The  services  were 
rendered  to  J.  C.  Amidon  at  his  house.  The  bill  was  made 
*  out  to  J.  0.  Amidon* '  It  was  made  $400  onlv,  on  account 
of  his  moderate  style  of  living.  The  letters  show  that  the 
credit  was  given  to  J.  C.  Amidon.  Mr.  J.  C.  Amidon  is 
perfectly  sble  to  pay  the  bill. 

There  is  not  a  word  of  conflict  in  the  evidence  on  this 
question. 

We  therefore  say,  that  the  learned  juitice  erred  in  submit* 
ting  this  case  to  the  jury. 

It  was  in  reality  submitting  the  question  of  law  to  the 
jury,  and  their  decision  of  it  is  about  as  intelligentas  could 
be  expected. 

Juries  are  to  decide  conflicting  questions  of  fact,  and  not 
questions  oi  law ;  and  there  was  no  conflict  of  evidence, 
except  ss  to  the  value  of  the  service. 

Should  this  judgment  be  sustamed,  and  the  doctrine  ef»* 
tublis^ied  that  a  man  who,  to  oblige  his  friend,  calls  and  re* 
quests  a  doctor  to  go  and  see  him,  must  pay  that  doctor's 
bill ;  particularly  where  he  discloses  all  the  facts,  as  in  this 
case,  we  may  soon  expect  to  see  the  streets  infested  by 
men  afiiicted  with  all  the  diseases  to  which  bumai>  flesh  is 
heir,  in  pursuit  of  their  own  doetors. 

Perhaps,  for  the  benefit  of  some  of  the  patients,  such  a 
rule  might  be  of  more  benefit  than  the  doctors'  nauseous 
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dosM )  but,  for  the  patieDt's  friend»  such  a  rule  would  be 
the  moetnauaeous  doie  of  alL 

We  are  eon6dent|  however,  that  no  such  rule  can  be  sua- 
taiued  on  principle  or  authority. 

IIL  We  ask  that  this  judgment  be  reversed. 

Chas.  W.  Bmttb /^  respoHdent. 

By  the  O&urty  BAhYy  C.  J.-— It  is  suggested  in  answer  to 
the  appeal,  that  the  question .  to  whom  the  credit 
was  given,  was  .one  of  the  intentions  of  the  parties, 
as  deduced  from  the  facts  and  ciroamstaDces,  and  that 
the  jsrj  havinfr  drawn  the  d^daction  that  the  ser* 
vices  vrere  rendered  upon  the  credit  of  the  de* 
fenddnt,  their  verdict  should  not  be  disturbed.  Where, 
upon  an  uncontroverted  state  of  facts,  the  point  involved 
remains  doubtful,  or  upon  undi^ted  fiicts  inferences  may 
be  drawn  either  way,  the  question  is  properly  one  for  the 
jary,  and  their  finding  should  be  conclusive;  in  all  such 
cases,  the  unanimous  concurrence  of  the  twelve  minds  in 
the  jury  box  is  as  satisfactory  a  mode  of  reaching  a  right 
conclusion,  as  to  attempt  to  work  it  out  by  legal  deductions 
or  logical  reasoning.  But  in  all  such  cases  there  must  be 
something  in  the  evidence  to  found  the  conclusion  upon, 
and  in  this  case  I  fail  to  discover  anything  showing  or  tend- 
ing to  show,  that  the  defendant  ever  did  or  said  anything 
to  warrant  the  plaintiff  in  assuming  before  he  went  to 
Groton,  and  before  he  performed  the  operation,  that  the  de- 
fendant was  to  pay  him  for  his  services.  It  would  be  pre- 
posterous to  say  that  a  person  who  brings  a  message  to  a 
surgeon  from  theuttending  physician  oi  a  patient,  requesting 
him  to  come  and  perform  an  operation  upoti  the  pacieuti 
is,  by  the  mere  delivery  of  such  a  message,  chargeable  with 
the  obligation  of  paying  the  surgeon  for  his  services.  He 
is  a  mere  agent  and  nothing  more,  unless  he  communicates 
the  message  in  such  a  way,  or  does,  or  says  something  that 
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fairly  warrants  the  surgeon,  before  he  undertakes  the  service^ 
in  supposing  that  he  is  the  person  who  is  to  pay  for  it,  and 
in  this  respect  it  can  make  no  difference  that  the  bearer  of 
the  lAessage  happens  to  be  a  brother  of  the  patient. 

It  is  a  general  principle  pervading  the  law  of  agency,  that 
one  who  procures  services  to  be  done  for  another  is  not 
himself  chargeable  as  the  debtor,  unless  he  omits  to  make 
known  his  principal  or  erroneously  supposes  that  he  has 
authority,  or  exceeds  bis  authority,  or  expressly,  or  implicitly 
engages  to  be  answerable  either  by  direct  promising  to 
pay  for  them  if  rendered  ;  or  by  doing  or  saying  somettiing 
wliich  justifies  the  person  who  is  to  perform  them,  in  sup- 
posing that  the  one  who  applies  to  him  engages  to  pay  for 
them.  The  law  is  too  ,well  settled  in  this  respect  to  make 
it  necessary  to  refer  to  authorities,  and  the  direct  application 
of  it  to  the  facts  now  before  us  may  be  illustrated  by  the 
case  to  which  the  appellant  has  called  our  attention.  {Owen 
agt  Goochf  2  Esp.j  667.) 

The  plaintiff  was  a  paper  banger,  and  the  defendant  gave 
him  an  order  for  paper,  and  work  to  be  done  in  the  way  of 
bis  business  in  the  house  of  one  Tippel,  the^plaintiff  being 
informed,  when  the  order  was  given,  that  the  work  was  oa 
Tippel's  account,  and  the  entry  upon  the  plaintiff^s  book 
being  '^  Mr.  Tippel,  by  order  'of  Gooch."  It  was  argued 
in  that  case,  as  it  is  in  this,  that  the  person  for  whom  the 
work  was  done  may  have  been  unknown  to  the  plaintiff, 
but  the  defendant  Gooch  was  known  to  him,  and  that  under 
such  circumstances,  the  work  must  be  deemed  to  have  been 
ordered  on  his  credit,  and  that  be  was  consequently  liable. 

The  answer  of  Lord  Kenyon  may  be  quoted  as  pertinent 
in  its  general  bearing  to  the  present  case.  He  said,  **  if 
the  mere  act  of  ordering  goods  was  to  make  the  party  who 
ordered  them  liable,  no  man  could  give  an  order  for  a  friend 
in  the  country,  who  might  request  him  to  do  it,  without 
risk  to  himself.  If  a  party  orders  goods  from  a  trades- 
man, though  in  fact  they  are  for  another,  if  the  tradesman  is 
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not  informed  at  the  time  that  they  were  for  the  use  of  another, 
be  who  ordered  them  is  certainly  liable,  for  the  tradesman 
must  be  presumed  to  have  looked  to  his  credit  only.** 
But  whenever  an  order  is  given  by  one  person  for  another, 
and  he  informs  the  tradesman  who  the  person  is^  for  whoue 
use  the  goods  are  ordered,  he  thereby  declares  himself  to  be 
merely  an  agent,  and  there  is  no  foundation  for  holding  him 
to  be  liable." 

In  the  present  case,  the  defendant  exhibited  and  left  with 
the  plaincifT,  the  dispatch  he  had  received,  and  the  plaintiff 
admitted  upon  the  trial  that  the  defendant  told  him  that  the 
patient  therein  referred  to  was  his  brother.  He  was  there- 
fore informed  beforehand  of  the  person  on  whom  the  opera^ 
tion  was  to  be  performed,  and  the  argument  of  the  plain- 
tiff's counsel  uppn  this  appeal,  that  the  plaintiff  knew 
nothing  about  the  defendant's  brother,  not  even  his  name, 
made  no  inquiries  about  him  or  his  responsibility,  and  hence 
could  not  have  contracted  for  his  services  upon  his  credit, 
is  sufficiently  answered  by  the  remark  above  quoted  from 
Lord  Ebntok. 

This  isall  the  defendant  did,  except  to  pay  the  plaintiff's 
fare  to  New  London  ;  but  this  was  after  the  doctor  had  come 
to  the  railroad,  prepared  to  go  to  Groton  and  perform  the 
operation,  and  was  in  itself  too  slight  a  circumstance  upon 
which  to  found  an  implied  engagement  to  pay  the  plaintiff 
for  his  services. 

But  t^e  case  is  not  only  destitute  of  any  act  upon  the 
part  of  the  defendant  which  would  justify  the  plaintiff  in 
assuming,  when  be  consented  to  go,  that  the  defendant  was 
to  pay  him,  but  his  own  acts  then  and  subsequently  show 
that  it  was  the  patient,  and  notdefend,  ant  that  he  looked 
to  for  the  payment  of  his  bill.  Before  leaving  he  con- 
sulted the  directory  and  found  that  the  person  who  called 
upon  him  was  Mr.  Amidon,  the  hatter,  when  he,  he  says, 
took  it  for  granted  that  he  was  dealing  with  a  responsible 
party ;  but  that  the  one  whom  he  took  it  for  granted  waa 
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a  responsible  party  was  the  patient  upon  whom  he  was 
to  perform  the  operation,  is  shown  by  his  own  statement 
upon  the  trial,  that  when  be  reached  Groton,  he  ^^was 
taken  rather  by  surprise,  to  have  been  sent  for  so  far  by 
a  man  living  upon  a  moderate  scale,"  hot  '^  took  it  into 
consideration  that  New  England  people  should  not  be 
taken  by  their  appearance,''  a  presumption  in  the  applica^ 
tion  of  which  he  may  still  be  right,  for  there  is  nothing  in 
the  case  to  show  that  the  defendant's  brother  was  not  a 
responsible  person,  and  aUe  to  pay  the  amount  which  the 
plaintiff  claimed.  All  that  the  case  shows  is,  that  he  com* 
plained  that  it  was  too  large,  and  that  he  offered  through 
his  brother  to  pay  a  smaller  sum. 

All  the  plaintiff's  subsequent  acts  like  the  preceding, 
show  that  it  was  the  person  upon  whom  the  operation  was 
performed  that  he  looked  to  for  the  payment  of  his  bill. 
He  made  it  out  to  him,  and  aent  it  to  the  brother  here  in 
New  York,  beeauae,  to  use  his  own  words,  he  supposed 
that  was  ^^  the  proper  channel  to  send  it  to/'  Tjiat  he  con* 
sidered  the  defendant  simply  as  a  channel  through  which  to 
send  the  bill  to  the  debtor,  is  shown  by  the  fact,  that 
after  eight  days  had  elapsed  without  its  being  paid,  he  sent  a 
letter,  not  to  the  defendant,  but  to  the  patient,  and  advised 
him  that  he  waited  a  reasonable  time  without  hearing 
from  Aim,  and  in  the  next  letter  of  December,  14,  he  writes 
to  the  patient,  ^^I  received  *  your  last  proposal  (the  $160,) 
with  no  little  surprise,  I  am  not  disposed  to  conform  my 
terms  to  yaur  ideas,"  and  he  ends  by  hoping  that  there  may 
be  no  further  delay  in  settling.  All  this  conclusirely  shows 
to  whom  the  credit  was  given  and  by  whom,  from  the 
beginning,  he  supposed  he  was  to  be  paid. 

In  the  question,  which  arises  so  frequently  under  the 
statute  of  frauds,  to  whom  was  the  credit  given  in  case 
when  the  point  is,  whether  the  promise  was  collateral  to 
answer  in  def^iult  of  another,  on  an  original  undertaking, 
great  weight  is  uUached  to  the  fact^  that   the  plaintiff  has 
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charged  the  debt  upon  his  books,  or  made  out  the  bill^  to  toe 
person  who  received  the  goods^  to  show  the  promise  of  the 
defendant  was  simply  collateral^  and  therefore,  void  for  not 
being  in  writing.  (Anderson  agt.  Hayman^  1  H.  B.  X., 
121 ;  Dixon  agt.  Ftaaee^  1  J?.  D.  Smithy  34 ;  Sarson  agt. 
Wymany  14  Woodt  246;  Broome  on  Statute  of  Fratubt 
^  198). 

It  is  not  absolutely  conclusive,  as  it  may  be  shown,  that 
it  was  done  by  mistake.  {Loomis  agt.  Smithy  17  Conn.j 
115) ;  but  it  is  a  most  material^  and  without  explanation,  a 
controlling  circumstance;  for  as  my  former  colleague, 
Judge  Woodruff  remarked  in  Dixon  agt.  Frcutee^  suppose 
the  plaintiff  thereby  puts  his  own  construction  upon  the 
agreement.  Such  was  the  case  here.  The  plaintiff  made 
out  his  bill  against  the  defendant's  brother,  and  nothing 
appearing  to  show  that  this  was  done  by  mistake,  or  any 
explanation  given  why  he  did  so.  The  same  construction 
would  be  given  to  so  material  a  circumstance  as  was  given 
in  the  cases  above  quoted,  so  that  if  even  the  defendant 
had  promised  the  plaintiff,  the  understanding  would  be 
collateral  and  void  under  the  statute,  not  being  in  writing. 

After  going  carefully  over  the  evidence,  I  can  find  nothing 
in  it  to  support  the  verdict^  and  in  my  judgment  it,  should 
be  set  aside.    * 
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Sehaaghnenj  agt  Baillj. 


K  Y.  SUPERIOR  COUJIT. 

Michael  Schaughnesst  agt.  Bernard  Reilly  and  othera, 

and  John  T.  Stewart. 

« 

Where  a  motion  to  diaiolve  an  injanetion  was  made  and  granted  at  a  regular  tpeeial 
term,  aud  withoot  any  appeal  from  that  order,  and  within  a  day  or  two  after- 
wards, the  tame  attorneys,  npon  the  same  complaint,  which  had  not  been  newly 
verified,  and  with  no  new  or  addiuonal  affidavit,  and  withont  a  new  undertaking 
procared  from  the  same  jadge  who  had  granted  the  first  injunction,  upon  an  eg 
parte  application  to  him,  made  out  of  court,  and  while  be  was  not  holding  eonrt, 
and  while  another  judge  was  holding  the  regular  tpeeinl  term  and  chambers, 
another  or  second  injunction  of  the  same  tenor  and  effect  of  the  injunction  which 
had  been  dissolved,  togethnr  with  an  order  to  show  eause  thereafter  why  such  last 
injunction  should  not  be  made  perpetual : 

Meldf  on  a  motion  to  dissolve  this  second  ii^unction,  that  the  motion  be  granted 
foitk  coett  to  he  jpavi  by  the  plaintiff^t  attomeyt  pereonally ;  which  was  the  only 
punishment  or  reproof  which  the  eoort  could  administer  to  them ;  as  it  waa  doubt- 
ful if  their  misconduct  was  such  as  would  authorise  the  punishment  prescribed 
by  the  statute  concerning  contempts. 

Special  Term^  April^  1870. 

Motion  to  dissolve  an  injunction. 
*  In  this  case  it  appeared  that,  on  the  fourth  day  of  the 
present  month,  a  judge  of  this  court,  upon  fin  ex  parte  ap- 
plication made  to  him  by  Morgan  &  Hanrahan,  the  plaintiff's 
attorneys,  granted  an  injunction  restraining  the  defendants 
from  interfering  with  certain  personal  property  claimed  by 
the  pUintiff. 

The  injunction  was  granted  upon  the  verified  complaint 
of  the  plaintiff,  which  alleged  that  he  was  the  owner  of 
the  property,  and  that  it  had  been  levied  upon  by  the 
defendant  Stewart,  one  of  the  marshals  of  this  city,  under 
an  execution  in  favor  of  the  other  defendants  against  one 
John  E.  Dowling.  That  such  levy  was  unlawful,  and  if  the 
defendants  were  not  restrained,  it  would  produce  irreparable 
injury  to  the  plaintiff. 
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Schanghnenj  ngL  Reillj. 


Upon  a  motion  before  the  judge  holding  the  regular 
special  term  of  the  court,  made  on  the  Slst  day  of  the 
present  monthi  after  hearing  counsel  for  each  of  the  parties, 
the  court  dissolved  the  injunction  with  costs,  and  an  order 
to  that  effect  was  duly  entered  and  served  upon  the  plain- 
tiff's attorneys.  No  appeal  was  taken  from  such  order,  nor 
was  any  leave  given  to  renew  the  motion  for  another  in- 
junction. 

Within  a  day*  or  two  afterwards,  the  same  attorneys^  upon 
the  same  complaint,  which  had  not  been  newly  verified,  and 
with  no  new  or  additional  affidavit,  and  without  a  new  un- 
dertaking procured  from  the  same  judge  who  had  granted 
the  first  injunction,  upon  an  ex  parte  application  to  him, 
made  out  of  the  court,  and  while  he  was  not  holding  court, 
and  while  another  judge  was  holding  the  regular  special 
term  and  chambers,  another  or  second  injunction  of  the 
same  tenor  and  effect  of  the  injunction  which  had  been 
dissolved,  together  with' an  order  to  show  cause,  returnable 
on  the  seventh  day  of  May,  thereafter,  why  such  last  in- 
junction should  not  be  made  perpetual. 

Upon  these  facts,  the  judge  holding  the  regular  special 
term,  made  an  order  returnable  in  one  day  afterwards,  why 
such  second  injunction  should  not  also  be  dissolved. 

On  the  return  of  the  order,  the  defendants  appeared.  The 
plaintiff  did  not  appear,  The  court  dissolved  the  injunction, 
with  costs, which  were  ordered  to  be  paid  by  the  plaintiff's 
attorneys  personally. 

Zamxa  H.  Coleman,  for  the  motion. 

MoNELL,  J. — The  only  punishment  or  reproof  which  this 
court  can  administer  to  the  plaintiff's  attorneys  upon  this 
motion  is,  to  impose  upon  them  personally  the  payment  of 
the  costs  of  the  motiop.  It  is  doubtful  if  their  misconduct 
is  such  as  would  authorize  the  punishment  prescribed  by 
the  statute  concerning  contempts  (2  12.  5.  534),  especially. 
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as  such  misconduct  was  &ot  committed  in  the  {yesence  of 
the  courts  and  the  proof  at  present  before  me  is  not,  perhaps, 
sufficient,  and  the  motion  is  to  dissolve  the  injunction,  and 
not  to  attach  for  a  contempt*  Enough,  however,  is  before 
me  to  show  what  has  been  done,  and  it  seems  to  me  that  the 
course  which  has  been  pursued  by  the  plaintiff's  attorneys 
in  this  case»  deserves  some  further  reproof  than  this  court 
has  the  power  to  administer  upon  this  application. 

The  course  of  practice  pursued  by  such  attorneys  wus 
unusual,  unauthorized,  and  irregular  in  every  particular.  It 
disturbed  and  impeded  the%just  and  orderly  practice  in  the 
action.  It  was  a  palpable  violation  of  a  standing  rule  of 
court  {Eule  23)»  and  a  contempt  for  the  order  which  had 
been  previously  made. 

The  decision  dissolving  the  first  injunction  wsmresjudu 
caiGf  and  no  subsequent  application,  upon  the  same  papers, 
could  be  made  for  another  inji^nction  |  and  the  only  remedy 
of  the  plaintiff  was  to  appeal  from  such  decision,  or  to  ask 
for  leave  to  renew  his  motion. 

Instead  of  seeking  one  or  the  other  of  these  remedies,  the 
attorneys  procured  a  fresh  injunction,  in  a  manner,  to  my 
mind,  most  improper  and  reprehensible;  and  their  act  was 
not  only  injurious  to  the  parties  to  the  action^  but  wus 
degrading  to  the  learned  profession  of  which  they  are  mem- 
bers. 

But  this  court  has  not  the  power  to  reach  offenders  of  this 
kind  in  the  effectual  manner  that  is  possessed  by  another 
tribunal,  and  I  can,  therefore,  do  no  more,  as  the  matter 
now  stands,  than  to  express,  as  I  do  nK>st  emphatically,  my 
condemnation  of  conduct  which  is,  as  I  believe,  wholly 
without  justification  or  excuse,  and  leave  on  record  the 
facts,  as  they  have  been  disclosed  before  me,  to  be  em- 
ployed, if  it  shall  be  proper,  in  aid  of  any  desire  there  may 
be  to  relieve  the  legal  profession  of  the  odium  which, 
truly .  or  untruly,  it  is  so  largely  charged,  resu  upon  it 
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SUPREME  COURT. 

Stephen   D.   Rue  respoodenty  agt.   Sauuel    M.   PerbT; 

appellant. 

A  short  twmmont  can  onl  j  be  iasved,  by  a  joatioe  of  the  peace,  againt t  a  defendant, 
who  eomea  within  that  class  of  personsi  who,  bj  the  ooD-impriaonment  act  of 
1831,  cannot  be  proceeded  against  bj  long  sammons  or  warrant.  And  a  plaintilF 
to  bring  himself  within  that  provision,  it  mast  be  made  to  appear  to  the  jnstioe  bj 
affidavit. 

This  short  snmmons,  therefore,  Is  an  extraordinary  process,  and  can  only  issue  on 
proper  preliminary  proof;  and  as  no  Jorisdiction  is  obtained  withont  snch  proof, 
a  Jadgment  in  this  inferior  eonrt  is  to  be  presumed  void,  until  the  party  upon 
whom  the  onus  is  thrown  supplies  that  proof.  The  mere  memorandum  "  aflt. 
short  summons"  upon  the  justice's  docket  alone,  does  not  ftimish  the  eyidenoe 
that  the  justice  had  jurisdiction.  And  where  there  is  no  appearance  on  the  pari 
of  the  defendant  there  is  no  waiver  of  the  objection. 

But  on  appeal  snch  a  judgment  ought  not  to  be  reversed,  where  it  appears  that  it 
was  offered  in  evidenot,  on  the  trial,  and  the  defendant's  counsel  not  only  per- 
mitted the  docket  to  be  read  in  evidence  withont  objection,  but  admitted  it  to  be 
evidence,  and  the  validity  of  the  judgment  was  not  raised  on  the  trial,  nor  the 
justice's  attention  directed  to  any  want  of  validity  in  it,  and  it  was  not  made  a 
matter  of  contest. 

The  party  is  to  be  presumed,  after  judgment,  to  have  waived  any  objection  that  he 
might  have  taken  on  the  trial,  but  omitted  to  take. 

Tliird  Jud\cidl  Department,  General  Term,  April^  1871. 

Present^  Miller  P.  cT.,  Potter  and  Parker,  J  J. 

This  was  an  action  commenced  in  a  justice's  court^  by 
the  plaintiff  to  recover^  by  his  title  as  constabley  claiming  it 
by  virtue  of  a  levy  by  execution  issued  by  a  justice  of  the 
peace,  certain  property  which  the  defendant  had  purchased 
of  one  George  W.  Bishop,  who  was  the  defendant  in  the 
said  executions.  The  property  was  purchased  after  the 
levy,  but  purchased  from  the  defendant  who  was  in  the 
possession,  and  without  knowledge  of  the  levy  thereon  by 
the  plaintiff. 

J.  D.  Wendel,  for  plaintif. 

A.  H.  Ayrbs,  for  defendant 
YouXLL  25 
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By  the  courts  Potter,  J. — The  plaintiff  recovered  the 
value  of  the  property  before  the  justice;  and  the  county 
court  of  Montgomery  county  affirmed  the  judgment;  but 
this  court  are  not  informed,  upon  what  ground  it  was 
affirmed;  by  any  opinion  given  by  the  county  judge.  And 
we  are,  therefore,  to  look  at  the  proceedings  before  the 
justice,  to  see  what  errors,  if  any,  were  committed  by  him. 

Four  grounds  of  error  are  set  forth  in  the  notice  of  ap- 
pealy  but  only  one  of  these  demands  consideration,  to  wit: 
Fourth.  The  judgment  was  unsupported  by  evidence,  in 
that  the  plaintiff  did  not  show  himself  rightfully,  nor  even 
colorably,  a  constable ;  and  in  that  the  evidence  of  the  larger 
judgment  through  which  the  plaintiff  claimed  to  maketitle^ 
and  which  was  held  to  be  valid,  did  not  show  jurisdiction 
of  the  person  of  the  defendant  therein. 

The  plaintiff's  declaration  based  his  title  to  the  property 
in  question,  upon  his  special  interest  in  the  property  as  a 
constable,  by  virtue  of  a  levy  by  execution  issued  upon  two 
justice's  judgments  setting  forth  the  judgments,  and  the  exe- 
cutions issued  thereon,  and  proving  his  levy.  This  was  a 
sufficient  interest  to  maintain  an  action.  The  executions  upon 
which  the  plaintiff  levied,  were  good  on  their  face,  and 
would,  have  iustified  the  plaintiff  in  his  action,  had  he  been 
defendant  and  sued  in  trespass  for  taking  it,  even  though  the 
justice  who  issued  them,  had  no  jurisdiction  of  the  action 
in  which  they  were  rendered.  This  is  intended  to  be  a 
rule  of  protection,  but  that  is  not  the  position  of  the  plain- 
tiff in  this  action.  He  is  plainti^  and  attempts  to  build  up 
a  title  upon  judgments,  by  maintaining  an  action  upon  them, 
against  a  third  person. 

Here  the  officer  becomes  the  assaulting  party,  as  was  said 
by  Bbokbon,  J.,  in  Hortan  agt.  Hendershot^  (1  HiU,  119). 
^*This  rule  is  intended  for  a  shield,  but  not  a  sword.^ 
{Dunlap  agt.  Hunting,  2  DeniOy  645  ]  Earl  agt.  Campt,  16 
Wend.,  562). 

The  plaintiff  fully  established  that  he  was  a  constable. 
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Two  judgments  were  shown^  one  of  $42  21,  the  other  of 
$7  50  upon  which;  the  executions  were  issued  under  which 
the  plaintiff  claims  title.  The  smaller  one,  I  think  was 
goody  and  full  jurisdiction  shown  in  the  justice  before 
whom  the  j  udgment  was  obtained.  The  only  question  that 
can  be  raised  is  as  to  the  larger  one ;  and  as  to  this,  the 
first  question  is,  did  the  justice  obtain  jurisdiction  of  the 
defendant  therein  t 

On  the  trial  the  docket  of  the  justice,  was  introduced  in 
evidence.  The  justice  himself  was  not  called.  The  docket 
showed  that  a  short  summons  had  been  issued  against  the 
defendant,  dated  July  6th,  1869,  and  returnable  on  the  9th 
of  the  same  month,  duly  served.  All  that  appeared  beyond 
this,  on  the  docket  was,  ^^afft.  short  summons  issued." 
No  affidavit  was  proved  or  produced,  and  the  defendant 
therein  named  did  not  appear  on  the  return  day,  but  the 
plainiiff  proceeded  to  obtain  judgment  on  an  acoount,  the 
plaintiff;  I  think,  failed  in  this,  to  show  jurisdiction  in  the 
justice. 

A  short  summons  can  only  be  issued  against  defendants 
who  come  within  that  class  of  persons,  who,  by  the  non- 
imprisonment  act  of  1831,  now  adopted  as  a  part  of  the  pro- 
visions in  relation  to  justice's  courts,  (3  Bev.  Stat.j  6  ed.^ 
462;  ^^212  to  215),  cannot  be  proceeded  against  by  long 
summons  or  warrant.  And,  that  a  plaintiff  to  bring  him- 
self within  that  provision,  it  must  be  made  to  appear  to  the 
justice  by  affidavit.  This  sliort  summons,  therefore  is  an 
extraordinary  process,  and  can  only  issue  on  proper  prelim<» 
inary  proof,  and  as  no  jurisdiction  is  obtained  without  such 
proof,  a  judgment  in  this  inferior  court  is  to  be  presumed 
void,  until  the  party  upon  whom  the  onus  is  thrown,  sup- 
plies that  proof.  The  mere  memorandum,  ^'aff.  short 
summons,"  upon  the  justice's  docket,  alone,  does  not  furnish 
the  evidence  that  the  justice  had  jurisdiction,  and  as  there 
was  noappeara^nceon  the  part  of  the  defendant,  there  was 
no  waiver  of  this  objection.     The   judgment,  so  far  as  the 
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proof  on  this  trial  presented  it^  was  clearly  void  {KeUy 
egt.  Archer.  48  Barh^  68,  71 ;  Imhert  agt.  HaUockj  23  How.f 
460,  and  cases  cited ;  Barnes  agt.  HarriSy  4  ^.  F.,  382). 

I  am^  nevertheless,  of  opinion  that  the  judgment  before 
us  ought  not  to  be  reversed.  When  this  judgment,  now 
clamed  to  be  void,  was  offered  in  evidence,  the  defendant's 
counsel  being  present,,  not  only  permitted  the  docket  to  be 
read  in  evidence  without  objection*  but  admitted  it  to  be 
evidence.  This  question  of  the  validity  oi  the  judgment 
was  not  raised  on  the  trial ;  the  justice's  attention  was  not 
directed  to  any  want  of  validity  in  it;  audit  was  not  made 
a  matter  of  contest.  The  justice  had  a  right  to  assume  and 
take  for  granted,  by  the  conduct  of  the  defendant  and  his 
counsel  on  the  trial,  that  the  justice  before  whom  the  judg- 
ment was  obtained,  had  jurisdiction  of  the  case. 

It  is  to  be  presumed  after  judgment,  that  if  the  objection 
had  been  taken  at  the  proper  time,  that  the  justice  who 
tried  the  action,  or  the  affidavit  to  which  the  docket  refers, 
could  have  been  produced,  and  the  proper  evidence  been  sup- 
plied. The  justice  who  tried  this  action  is  to  be  presumed  to 
have  tried  it  upon  the  implied  theory,  which  the  silence  of 
the  defendant  must  be  regarded  as  conceding  to  be  true,  to 
wit,  that  there  was  no  intent  to  take  exception  to  the  va- 
lidity of  this  judgment.  It  is  bad  faith  towards  the  party, 
it  is  unprofessional  on  the  part  of  counsel,  it  is  trifling  with 
the  court,  thus  to  prosecute  or  defend  actions  upon  the  basis 
of  technicalities  induced  by  bad  faith;  and  courts  should 
never  give  countenance  to  such  practice.  But  it  is  sufficient 
here  to  put  the  case  on  the  ground,  that  the  party  is  to  be 
presumed,  after  judgment,  to  have  waived  any  objectioQ 
that  he  might  have  taken  on  the  trial,  but  omitted  to  take. 
{Atistin  agt.  Barnes^  16  Barb.y  643 ;  Jenks  agt.  Smithy  1  JV. 
F.,  94 ;  Duntjff  agt.  Dunte^  44  Barb.,  460  ;  Paige  agt.  Fof- 
eacTcerlyy  36  Barh^  395). 

I  think,  therefore,  the  judgment  should  be  affirmed. 
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COURT  OF  APPEALS. 

James  E.  Bibdsall,  respondent,  agt.  Margabet  L.  Bna>8ALL| 

appellant. 

Ad  application  for  leaTo  to  vacate  a  judgment  and  to  answer  the  complaint,  is  ad- 
dressed to  the  discretion  of  the  court  below,  and  whether  granted  or  refused  if 
not  the  subject  of  an  appeal  to  this  court. 

The  fact  that  the  court,  at  special  term,  granted  the  relief  asked  for,  and  the  court 
at  general  term  reversed  the  order  made  at  special  term,  does  not  bring  the  order 
within  the  dass  of  orders  reviewable  in  this  court 

The  record  upon  such  an  appeal,  in  both  courts,  properlj  consists  of  the  papers 
upon  which  the  court  acted  in  deciding  and  making  the  original  order ;  the  ease 
then  made  is  that  which  is  to  be  reviewed,  and  the  fact  of  an  alleged  waiver 
or  abandonment  of  the  appeal  which  depends  upon  acts  deh/vrt  the  record,  can 
only  be  brought  to  the  attention  of  the  court  on  affidavits,  and  on  a  motion  to 
dismiss  the  appeal  or  for  relief  against  it  And  such  an  application  must  be  made 
and  ftnallj  decided  bj  the  supreme  court. 

So  an  objection  taken  by  the  appellant,  that  the  appeal  in  the  supreme  court  was 
not  heard  in  ike  proper  dUtriei^  or  by  a  general  term  which  should  have  heard  it 
This  is  a  question  atTecting  the  regularity  ot  the  proceedings  in  the  conrt  beloWi 
and  a  qnestion  of  practice. 

Argued  October  2%{hj  l^lOy  Bedded  November  22dj  1870. 

This  action  was  commenced  on  the  29th  of  November| 
1866,  against  the  defendant,  for  an  absolute  divorce. 

The  venue  was  laid  in  the  city  and  county  of  New  York* 

On  the  30th  of  November,  1866,  the  plaintiff  and  defend- 
ant entered  into  an  agreement,  as  follows : 

Memorandum  of  an  agreement  entered  into  this  30th  day 
of  November,  A.D.  1866,  between  James  E.  Birdsall,  of 
the  village  of  Watkins,  county  of  Schuyler,  and  state  of 
New  York,  of  the  first  part,  and  Margaret  L.  Birdsall,  of 
the  city  of  New  York,  of  the  second  part,  witnesseth : 
whereas  the  said  James  E.  Birdsall  and  Margaret  L. 
Birdsall  were  united  in  marriage  on  or  about  the  2d  day  of 
December,  1851,  at  the  city  of  Albany,  and  whereas,  the 
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said  James  and  Margaret  did  hereafter,  until  about  the  year 
1855;  live  and  cohabit  together  as  man  and  wife,  when  they 
voluntarily  separated  from  each  other,  and  have  ever  since 
continued  to  live  separate  and  apart  from  each  other,  and 
the  said  parties  having,  as  the  issues  of  said  marriage,  had 
one  child,  Scilia  Lenora,  now  aged  about  eleven  years,  and 
the  said  Margaret  has  had  the  care,  custody,  education  and 
control  of  their  said  child  since  her  birth,  and  whereas,  the 
said  James  E.  Birdsall  has  become  seized  of  certain  real 
estate,  and  now  owns  the  same,  in  which  the  said  Margaret 
has  at  present  inchoate  right  of  dower :  And  whereas  the 
said  James  E.  Birdsall  has  commenced  in  the  supreme  court 
of  the  state  of  New  York,  an  action  for  the  purpose  of  obtain- 
ing a  decree  of  divorce  from  the  bonds  of  matrimony  :  Now, 
therefore,  in  consideration  of  the  covenants  and  agreements 
hereinafter  contained,  the  said  James  E.  Birdsall  doth  here- 
by covenant  and  agree  to  deposit  in  the  hands  of  Frederick 
Davis,  jr.,  the  sum  of  one  thousand  dollars,  to  be  paid  to  the 
said  Margaret  by  the  said  Davis  on  the  said  James  obtain- 
ing a  decree  of  divorce  in  the  said  action.  In  consideration 
of  the  said  sum  the  said  Margaret  doth  hereby  agree  to 
release  all  right  of  dower  in  the  lands  of  the  said  Birdsall 
she  may  have,  and  all  claims  and  demands  against  him  of 
every  kind  and  character,  for  any  support  and  maintenance^ 
as  well  as  for  all  claims  for  the  same  in  the  future,  except- 
ing and  reserving,  nevertheless,  and  this  agreement  does  not 
include  the  future  support  and  maintenance  of  their  said 
daughter,  Scilia  Lenora,  the  support  whereof  the  said  Jamea 
E»  Birdsall  is  not  hereby  absolved  from,  but  so  far  as  the 
future  support,  maintenance  and  education  of  said  daughter 
is  concerned,  the  provision  for  her  future  support  remains 
still  unsettled.  The  said  Margaret  is  to  aid  the  said  Jamea 
in  procuring  said  divorce,  so  far  as  the  same  lies  in  her 
power,  and  the  said  James  is  to  prosecute  the  same  to  judg- 
ment with  all  reasonable  dispatch,  and  so  soon  as  the  decree 
is  granted  to  the  said  James  by  the  court,  giving  him  aa 
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absolute  divorce,  then,  and  not  before^  the  said  Davis  is  to 
pay  over  the  said  money  to  the  said  Margarets  The  said 
Davis  is  to  give  the  said  Margaret  a  certificate  to  the  efieot 
that  the  said  money  is  deposited  in  his  hands,  together  with 
the  further  sum  of  three  hundred  dollars,  to  be  paid  by  said 
Davis  on  obtaining  such  decree  as  aforesaid.  The  said 
Davis  is  also  to  pay  to  the  said  Margaret,  in  money,  on  the 
day  of  the  date  hereof,  the  sum  of  two  hundred  dollars. 
And  it  is  further  agreed  that  this  is  to  be  a  final  settlement 
of  the  difficulties  of  the  said  parties  when  this  agreement  is 
complied  with  in  all  respects;  and  that  on  the  payment  of 
the  said  money,  the  said  Margaret  agrees  to  execute  to  the 
said  James  E.  Birdsall  a  release  of  all  her  rights  of  dower  in 
his  lands  or  estate,  both  vested  and  such  as  he  may  here- 
after acquire,'  which  is  also  made  a  condition  of  the  payment 
of  the  said  money  by  the  said  Davis. 

The  said  Margaret  is  not  to  be  compelled  to  pay  any 
costs  of  the  said  action  for  the  divorce  so  commenced,  but 
is  to  be  fully  absolved  therefrom  ;  and  it  is  further  agreed 
that  the  said  James  E.  is  also  to  be  absolved  from  all  costs 
of  the  action  this  day  conimenced  against  him  by  the  said 
Margaret  for  a  divorce,  and  that  the  said  Birdsall  is  to  in- 
terpose no  obstacle  to  the  said  Margaret  also  obtaining  a 
decree  from  him,  or  divorce,  but  it  is  understood  that  the 
same  is  to  be  granted  without  any  other  provision  what- 
ever. 

In  testimony  whereof  the  parties  have  hereunto  set  their 
bands  and  seals,  this  day  and  year  above  written. 

Jambs  E.  Birdsall,  [l.  l.] 

Margaret  L.  Birdsall,    [l.  s.] 

Internal  revenue  ten  cent  stamp. 

Witness,  F.  Davis,  Jr.,  C.  C.  Moore. 

In  pursuance  of  this  collusive  agreement,  a  judgment  of 
divorce  was  granted  at  a  special  term,  held  in  the  city  and 
county  of  New  York,  on  the  12th  of  January,  1867. 

On  the  19th  of  April,  1869,  the  defendant  made  amotion 
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at  a  special  term  of  the  supreme  court»  in  the  couDty  of 
New  York,  to  set  aside  that  judgment^  and  to  be  allowed  to 
mterpose  an  answer. 

This  motion  was  made  on  an  affidavit  and  papers,  showing 
the  fraud  perpetrated  on  her,  and  the  manner  in  which  she 
was  forced  to  sign  the  agreement 

On  the  8th  day  of  July,  1869^  an  order  was  granted  at  a 
Bpecial  term  in  New  Yarkj  vacating  the  judgment  of  divorce) 
and  allowing  the  defendant  to  answer. 

The  plaintiff  appealed  from  this  order  opening  the  de&ult» 
and  brought  on  the  appeal  before  the  general  term  of  the 
sixth  district. 

The  appeal  from  the  order  granted  in  the  county  of  New 
Tork^  was  brought  on  by  the  plaintiff  and  the  order  open- 
ing the  judgment  reversed,  and  the  motion  to  vacate  the 
judgment  of  divorce  granted  in  the  first  district  was  denied 
by  the  genei'al  term  of  the  sixth  judicial  district. 

E.  S.  Caldwell, /or  AiTpeOoM^. 
Ira  D.  Wab&eN;  of  Counsel 

L  Such  a  proceeding  was  unauthorized.  The  general 
term  of  the  sixth  district  had  no  power  to  reverse  this  order, 
or  to  entertain  the  plaintiff's  appeal  from  the  order  granted 
in  the  first  district. 

The  Code  provides  (^  346) :  *^  appeals  in  the  supreme  court 
shall  be  heard  at  a  general  term,  either  in  the  district  em- 
bracing the  county  where  the  judgment  or  order  appealed 
from  was  entered,  or  in  a  county  adjoining  that  county,  err- 
cqpt  that  where  the  judgment  or  order  was  entered  in  the  dty 
and  county  qf  New  York^  the  appeal  shall  be  heard  in  the  first 
district^ 

The  plaintiff's  answer  to  this  appears  in  the  printed 
papers.  He  was  allowed  on  the  hearing  at  the  general  term 
in  the  sixth  district^  against  the  defendant's  objection,  to 
read  an  affidavit  of  the  plaintifi's  attorney,  sworn  to  on  the 
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14th  day  of  January,  1870,  six  months  after  the  appeal  to  the 
general  t«rm  was  taken,  the  notice  of  appeal  having  been 
served  on  the  23d  of  July^  1869. 

That  affidavit  (which  was  no  part  of  the  papers  on  the 
appeal  to  the  general  term)  states  that  the  special  term  in 
New  York  vacated  the  judgment  and  allowed  the  defendant 
to  answer,  and  that  on  the  13th  of  July,  1869^  she  served 
her  answer. 

On  the  19th  of  July,  1869,  the  plaintiff  served  an  amended 
complaint  in  which  Schuyler  county  was  named  as  the  place 
of  trial. 

This,  he  claims,  authorized  the  general  term  of  the  sixth 
district  to  entertain  the  appeal. 

1st.  We  say  the  general  term  of  the  sixth  district  bad  no 
right  to  receive  papers  on  the  appeal  not  before  the  court 
below.  The  appeal  is  to  be  heard  on  certified  copies  of  the 
papers  on  file,  and  such  papers  alone  as  were  before  the 
court  below  {Code,  ^  328). 

The  plaintiff  commenced  his  action  in  January,  1866,  and 
laid  the  venue  in  the  county  of  New  York. 

The  cause  was  referred  in  the  county  of  New  York. 

The  testimony  taken  and  a  judgment  entered  in  the 
county  of  New  York,  on  the  12th  of  January,  1867. 

The  judgment  was  vacated,  and  the  defendant  served  an 
answer  on  the  13th  of  July,  1869. 

On  the  19th  of  July,  1869,  the  plaintiff  served  an  amended 
complaint,  laying  the  venue  in  Schuyler  county. 

We  submit  that  the  service  of  an  amended  complaint 
lajdng  the  venue  in  Schuyler  county  did  not  change  it  from 
the  county  of  New  York. 

Section  125  of  the  Code  provides  that  the  action  be  tried 
in  any  county,  which  the  plaintiff  may  designate  in  his 
complaint,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial  in  the  cases  provided  by  statute. 

Section  126  provides  only  two  ways  of  changing  the  place 
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of  trial :  one  is  by  consent  of  the  parties,  and  the  other  by 
order  of  the  court. 

There  is  no  provision  in  the  Code  for  changing  the  place 
of  trial  by  simply  amending  the  complaint. 

2d.  When  the  plaintiff  has  designated  the  county  in  which 
he  wishes  the  trial  to  be  had,  there  is  no  provision  of  the 
Code  authorizing  him  to  change  it. 

3d.  When  the  plaintiff  served  his  amended  complaint,  he 
waived  his  right  to  appeal  from  the  order  opening  the  de- 
fault. He  could  not  amend  his  complaint  under  that  order 
opening  the  default,  and,  at  the  same  time^  appeal  from  it. 

The  amended  complaint  is  the  only  complaint  in  the  case, 
and  yet  the  general  term  have  entirely  ignored  that^  and  by 
their  reversal  of  the  order  opening  the  default  have  upheld 
a  judgment  based  on  a  complaint  not  in  the  case. 

The  supposed  effect  of  the  plaintiff's  novel  and  hitherto 
unheard  of  proceeding  was  to  give  the  general  term  of  the 
sixth  district  the  right  to  review  the  validity  of  a  judgment 
entered  in  the  first  district. 

According  to  the  plaintiff's  position,  there  are  two  com- 
plaints in  this  case,  one  conferring  authority  on  the  general 
term  to  hear  the  appeal^  and  the  other  the  basis  of  their 
judgment. 

After  a  careful  examination  of  the  Code,  I  am  not  able  to 
find  any  provision,  of  even  that  liberal  instrument;  applica- 
ble to  such  an  ingenious  device,  and  have  never  seen  or 
beard  of  a  precedent  to  sustain  such  practice,  even  in 
divorce  cases  where  some  very  liberal  practice  has  been  tol- 
erated. 

U.  The  court  erred  in  allowing  the  plaintiff  to  read 
the  affidavit  at  fol.  168  and  pages  43  and  44. 

The  appeal  was  taken  to  the  general  term  on  the  23d  day 
of  July,  1869,  and  the  affidavit  was  made  January  14, 1870. 

It  is  an  absolute  right  of  a  party  to  have  his  appeal  heard 
on  certified  copies  of  papers  used  in  the  court  beloW|  and 
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the  general  term  had  no  right  to  permit  any  additional  affi- 
davits to  be  read  {CodCy  ^  328). 

1.  If  the  court  had  a  right  to  receive  this  affidavit  it  did 
not  show  that  the  place  of  trial  was  Schuyler  countyi  for 
the  reasons  before  stated. 

Hence^  the  general  term  of  the  sixth  district  had  no  right 
to  review  this  case  at  general  term  ;  their  action  in  hearing 
it  was  against  the  express  provisions  of  the  code,  and  in  re- 
versing it  against  all  law  and  precedent^  as  the  question  was 
entirely  in  the  discretion  of  the  judge  at  special  term,  who 
originally  opened  the  default  (Carpenter  agt  Carpenter ^ 
4  Howy  139). 

in.  The  plaintiff,  however^  objects  to  these  questions  being 
raised  here^  because^  he  says,  the  record  does  not  show  that 
any  such  objection  was  made  ut  the  general  term. 

I  am  not  able  to  see  how  it  is  possible  to  get  such  an  ob- 
jection in  the  record  in  a  case  of  this  kind.  We  had  no 
right  to  add  anything  to  the  record.  It  must  be  heard  on 
certified  copies  of  the  papers. 

The  rule  that  the  objection  and  exception  must  appear 
in  the  case  does  not  apply  to  these  motions.     Noobjec-' 
tion  or  exception  ever  appears  on  the  papers  on  a  motion,  or 
the  papers  on  an  appeal  from  an  order. 

Our  points  at  the  general  term  show  that  we  took  aU 
these  objections. 

If  the  general  term  had  ruled  out  this  supplemental  affi* 
davit,  as  they  should  have  done,  then,  clearly,  they  had  no 
right  to  hear  the  appeal,  so  that  it  is  not  an  error  that  could 
have  been  cured  in  any  way. 

IV.  If  the  court  sees  fit  to  look  into  the  merits  of  the  original 
motion  to  ascertain  whether  the  order  of  the  special  term  in 
Mew  York  was  right,  they  will  find  that  no  upright  judge 
could  have  made  any  other  order. 

Suppose  when  the  report  of  the  referee  was  presented  and 
Judgment  of  divorce  asked  for,  the  agreement  had  been 
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presented  with  it,  is  there  a  jadge  on  earth  who  would  have 
granted  a  divorce. 

It  shows  on  its  face  that  the  defendant  was  compelled  to 
do  as  she  did  or  starve.  She  is  not  to  have  a  cent  until  an 
absolute  divorce  is  granted. 

Davis  receives  the  money,  but  agrees  not  to  pay  her  until 
the  divorce  is  granted. 

These  agreements  show  upon  their  face  the  stern  neces- 
sities which  drove  the  defendant  to  execute  them. 

The  defendant  in  her  answer  denies  every  charge  of  adul- 
tery made  against  her. 

She  does  not  appear  to  have  been  so  bad,  but  the  plain* 
tiff's  attorney  entertained  her  at  his  own  house. 

If  the  court  will  look  at  these  agreements  and  then  at  the 
disgraceful  letter,  written  by  one  calling  himself  a  man,  to  a 
woman,  the  mother  of  his  child,  they  will  be  satisfied  that 
the  judge  at  special  term  did  right  in  opening  the  default. 

We  do  not  propose  to  go  over  all  the  facts  embodied  in 
the  affidavits  in  these  points,  the  court  will  find  abundant 
reason  for  allowing  this  defendant  to  answer. 

She  finds  herself  disgraced  by  the  testimony  of  witnesses 
procured  by  the  plaintiff,  and  sworn  before  the  referee, 
every  word  of  which  is  false.  We  suppose,  however,  this 
court  will  not  receive  the  merits  on  either  side. 

She  only  asks  to  be  heard  in  her  defense,  and  that  such  an 
extraordinary  proceeding  as  this  shall  not  be  tolerated  to  her 
detriment. 

V.  We  ask  that  the  order  of  the  general  term  of  the 

sixth  district  be  reversed  with  costs. 

/ 

B.  W.  Woodward,  /or  respondent. 
F.  Kernan,  of  counsel. 

Allbn,  J. — The  application  to  vacate  the  judgment,  and 
for  leave  to  the  defendant  to  answer  the  complaint,  was  ad- 
dressed to  the  discretion  of  the  court  below,  and,  whether 
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granted  or  refused^  is  not  the  subject  of  an  appeal  to  this 
courts  (Code^  ^11  aiib.  4;  Lawrence  agt.  Ely,  38  N.  Y.j  42 ; 
Buffalo  Savings  Bank  agt.  Newton^  23  N.  Y.,  160). 

The  fact  that  the  court,  at  special  term,  granted  the  relief 
asked  for»  and  the  court  at  general  term  reversed  the  order 
made  at  special  term,  does  not  bring  the  order  within  the 
class  of  orders  reviewable  in  this  court  (New  York  Ice 
Company  agt.  Northwestern  Ins.  Co.y  23  N  Z.,  357). 

The  statute  regulating  the  jurisdiction  of  this  court,  does 
Dot  authorize  the  review  of  orders  of  the  supreme  court, 
arising  upon  interlocutory  proceedings,  or  upon  any  ques- 
tion of  practice  in  an  action  involving  any  questions  of  dis- 
cretion (Codct  supra). 

Apphcations  of  this  character  for  relief  against  judgments, 
or  other  judicial  proceedings,  either  as  matters  of  grace  and 
favor,  or  for  irregulanty,  are  peculiarly  addressed  to  the  dis- 
cretion of  the  court,  and  the  intention  of  the  legislature,  as 
expressed,  is  to  make  the  disposition  of  all  questions  of 
practice  of  that  kind,  by  the  court  of  original  jurisdiction, 
final. 

It  would  not  be  wise,  or  for  the  public  good,  to  suffer  all 
questions  of  practice,  especially  those  calling  for  the  exercise 
of  discretion,  that  may  arise  in  the  process  of  litigation,  to 
be  taken  by  appeal  to  the  court  of  last  resort,  delaying  and 
retarding  the  final  determination  of  the  matters  really  in 
dispute,  increasing  the  expense  of  litigation,  and  obstructing 
the  legitimate  business  of  all  the  courts. 

The  matters  urged  here,  as  bringing  this  order  within  the 
class  of  appealable  orders,  do  not  appear  by  the  appeal 
papers. 

The  claim  that  the  respondent  here,  the  appellant  in  the 
court  below,  had,  before  the  argument  of  the  appeal  in  that 
court,  waived  or  abandoned  the  appeal,  by  acting  under  and 
taking  the  benefit  of  the  order  appealed  from,  ev^n  if  it 
could  avail  to  give  jurisdiction  to  this  court,  cannot  be  con- 
sidered upon  this  appeal. 
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The  facts  upon  which  the  claim  is  based,  do  not  appear 
by  the  record^  and  could  not  in  any  legitimate  way,  appear 
there. 

The  record  upon  the  appeal,  in  both  courts,  properly  con- 
sists of  the  papers  upon  which  the  court  acted  in  granting 
the  original  order ;  the  case  then  made  is  that  which  is  to 
be  reviewed,  and,  as  the  alleged  waiver  or  abandonment  of 
the  appeal  depends  upon  acts  dehors  the  record,  they  could 
only  be  brought  to  the  attention  of  the  court  on  affidavits, 
and  on  a  motion  to  dismiss  the  appeal,  or  for  relief  against 
it. 

3o  far  as  appears  by  the  record,  there  was  no  fact  before 
the  general  term  of  the  supreme  court  upon  which  that 
court  was  called  upon  to  decide,  or  could  have  decided 
whether  the  plaintiff  was  estopped  from  appealing  or  had 
waived  his  appeal  after  it  was  brought. 

The  affidavit  printed  with  the  papers,  purporting  to  have 
been  made  on  the  14th  of  January,  1870,  long  after  the 
appeal  was  brought,  and  a  few  days  before  the  decision, 
formed  no  part  of  the  record  in  the  court  below,  and 
formed  no  part  of  the  record  sent  here ;  and  the  counsel  for 
the  present  appellant  is  entirely  right  in  his  claim,  that  the 
affidavit  has  no  place  before  this  court. 

But,  if  it  could  be  considered  by  us,  it  would  not  vary 
the  result. 

It  would  be  still,  for  the  supreme  court  to  decide,  at 
least,  in  the  first  instance,  upon  a  proper  application  or 
presentation  of  the  facts,  whether  the  appear  was  properly 
brought  and  whether  the  plaintiff  was  in  a  situation  to 
prosecute  it.  A  like  difficulty  is  in  the  way  of  considering 
the  other  objection  taken  by  the  appellant,  that  the  appeal 
in  the  supreme  court  was  not  heard  in  the  proper  district, 
or  by  a  general  term  which  should  have  heard  it. 

This  is  a  question  affecting  the  regularity  of  the  proceed- 
ings in  the  court  below,  and  a  question  of  practice,  and 
this  objection,  or  any  objection  that  could  have  been  taken^ 
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must  be  regarded  as  waived  by  the  appearance^  and  argument 
of  the  appeal  by  the  defendant  m  the  sixth  district. 

If  there  was  no  appearance,  and  the  hearing  and  decision 
of  the  general  term  of  that  district  was  irregular,  as  is 
claimed,  the  remedy  is  by  motion  lor  relief  in  that  court, 
and  not  by  appeal,  and,  it  there  was  an  appearance,  as  is 
conceded,  it  was  a  waiver  of  the  irregularity. 

If  the  objections  taken  were  clearly  before  this  court,  it 
is  at  least  doubtful  whether  they  could  avail  the  defendant. 

In  the  Neto  York  Ice  Co.  agt.  N.  W.  Ins.  C0.9  (supra^) 
this  court  held,  that  the  order  of  the  general  term,  reversing 
an  order  of  the  special  term,  was  not  appealable,  although 
the  statute  gave  no  appeal  to  the  general  term.  And  if 
an  order  made,  upon  an  appeal  not  authorized  by  law,  was 
not  reviewable^  it  seems  that  an  order  upon  an  appeal  heard 
irregularly  in  a  wrong  district^  and  after  acts  by  the  ap- 
pellant, which  the  court  might  think,  if  they  were  proved, 
and  not  excused  or  explained,  would  operate  as  a  waiver 
of  the  appeal,  was  not  the  subject  of  an  appeal  to  this 
court,  if  not  appealable  for  any  other  reason. 

It  is  the  character  of  the  order,  and  not  the  history  of 
the  proceedings,  upon  or  following  it,  that  determines 
whether  it  is  or  is  not  appealable. 

But,  without  considering  this  question  further^  for  the 
reasons  before  stated,  the  appeal  should  be  dismissed^  with 
costs. 
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SUPREME  COURT. 

William  A.  Shabpe,  appellant,  agt.  Samuel  Johnson  and 

others^  respondents. 

A.  MUrad  that  the  plaintiff  it  to  make,  for  the  deftodanti,  three  or  four  models  of  a 
mowing  maohine  tU  cnce  and  wiihout  dday,  means  that  the  work  shall  be  done 
as  soon  as  it  can  reasonably  be  performed  bj  the  plaintiff. 

Where  no  prioe  is  agreed  upon  for  the  models,  the  law  fixes  the  price  at  what  the 
articles  when  made  and  delivared.  shall  be  reasonably  worth. 

Such  a  contract  is  entire  for  the  making  of  the  three  or  fonr  models.  This  leaTcs 
it  optional  with  the  plaintiff  whether  he  will  make  three  or  four — ^no  orders  on 
the  subject  being  given  by  the  defendants.  By  making  three^  tberefore,  he  com- 
pletes the  contract,  as  to  the  amonnt  of  work  and  labor  and  materials  to  be  done 
and  fomished. 

Where  it  is  foond  as  a  fact  that  the  first  model  was  made  and  delivered  in  time,  bnt 
that  the  other  two  was  not  made  and  delivered  in  time,  the  defendant  by  accept- 
ing the  first  model  did  not  become  liable  to  pay  for  that.  That  was  only  part 
performance.  The  contract  was  not  performed  by  the  plaintiff  so  as  to  entitle 
him  to  recover  anything,  until  all  three  were  made  and  delivered  or  in  readiness 
for  delivery,  in  pursuance  of  the  entire  contract. 

Before  a  party  can  recover  upon  a  contract  he  must  show  that  he  has  perfonned  on 
his  part  If  he  counts  in  his  complaint  simply  for  work  and  labor,  the  other  party 
may  defeat  the  action  by  setting  up  as  a  defense,  and  proving  that  the  work  and 
labor  was  done  in  pursuance  of  a  contract  between  the  parties,  which  has  not 
been  performed  by  plaintiff^ 

Fourth  Department^  General  Term^  1871. 

Argued  November ^  1870.     Decided j  January^  1871. 

Before  Mullin  P.  eT".,  Johnson  and  Talcott,  J  J. 

This  was  an  appeal  brought  by  the  plaintiff  from  a  judg- 
ment in  his  favor;  entered  upon  the  report  of  Irving  G-. 
Vann,  Esq.^  referee,  in  an  action  to  recover  pay  for  three 
model  mowers,  made  by  the  plaintiff  for  the  defendants. 

It  appeared  that  on  the  2d  day  of  May,  1868|  the  defend- 
ants, who  were  partners,  wrote  to  the  plaintiff  asking  him 
if  he  could  make  some  mower  models  for  them,  and  stating 
that  they  must  have  three  or  four  at  once ;  the  plaintiff  re- 
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plied;  under  date  of  May  4th,  1866,  that  he  could  make  the 
models  for  them,  and  would  begin  the  following  Thursday, 
and  closed  his  lecter  by  saying  that :  *^  the  matter  would 
admit  of  no  delay  and  to  be  useful  must  be  prosecuted 
rapidly/'  that  the  plaintiff  made  the  patterns,  which  were 
necessary,  in  order  to  construct  the  models,  and  on  the  31st 
of  July,  1668,  completed  and  delivered  the  first  model  to 
the  defendants ;  that  on  the  14th  of  November,  1868,  the 
plaintiff  completed  two  other  models  of  said  mower,  and 
shipped  them  by  express" to  the  defendants,  who  refused  to 
receive  the  same  ;  that  a  longer  time  was  required  to  make 
the  first  model  than  to  make  either  of  the  others. 

The  referee  reported  that  the  first  model  was  completed 
without  unreasonablle  delay,  but  that  the  other  two  models 
were  neither  of  them  made  at  once,  as  required  by  the 
agreement,  and  not  until  after  an  unreasonable  time  had 
elapsed ,  that  the  two  last  models  were  not  made  in  accoi'd- 
ance  with  the  terms  of  the  agreement,  and  that  the  plaintiff 
was  not  entitled  to  payment  therefor;  and  ordered  judgment 
for  the  plaiatiff  for  what  it  was  worth  to  make  the  patterns 
and  the  first  model,  amounting  to  $208  50,  no  evidence 
was  given  as  to  whether  the  defendants  assented  to  the  con- 
tinuance of  the  work  after  a  reasonable  time  for  making  the 
models  had  elapsed,  or  not,  and  no  price  for  the  models  was 
ever  agreed  upon. 

N«  B.  SMrTH,  /or  respondents. 
Wm.  C.  Sugeb,  for  appellant. 

By  {he  court,  Johnson,  J. — ^The  contract  as  found  by  the 
referee  was,  that  the  plaintiff  was  to  make  three  or  four 
models  of  a  mowing  machine,  at  once,  and  without  delay. 
It  is  objected  on  the  part  of  the  plaintiff,  that  this  finding 
of  fact  is  without  evidence  to  sustain  it,  and  is  against  the 
evidence.  But,  I  think,  the  finding  is  fully  justified  by  the 
evidence.     This  seems  to  me  to  be  the  fair  and  reasonable 
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deduction  from  the  letters,  and  all  the  other  facts  and  cir- 
cumstances attending  the  making  of  the  contract.  The 
meaning  of  the  contract  as  found  is,  that  the  work  should  be 
done  as  soon  as  ic  could  reasonably  be  performed  by  the 
plaintiff  The  legal  nature  and  character  of  the  contract  is 
not  for  the  sale  and  delivery  of  the  models  by  the  plaintiff 
but  for  workt  labor  and  materials  to  be  done  and  furnished 
by  the  plaintiff  for  the  defendants,  ( Prince  agt.  Bown^  2  E. 
B.  Smithy  625;  CaurMght  agt  Siewart,  19  Barb.j^5i 
Banovan  agt  TFibon,  26  Barb.^  188  ;  Parker  agt.  Schenckf 
28  Barb.,  Stephens  agt.  Santee,  51  Barb.,  532). 

No  price  was  agreed  upon  for  the  models,  consequently 
the  law  fixes  the  price  at  what  the  articles  when  made  and 
delivered,  should  be  reasonably  worth  if  delivered  in  time. 

The  contract  was  entire  for  the   making  of  three  or  four 

models.    This  left  it  optional  with  the  plaintiff  whether  he 

would  make  three   or   four.     It    was   necessarily  at  the 

plaintiff's  option  whether  he  would  make  three  or  four,  as 

the  defendants  gave  no  orders  on  the  subject     It  must  be 

deemed  to  have  been  left  to  him   to  decide  on  the  number. 

By  making  three,  therefore,  he  completed  the  contract  as  to 

the  amount  of  work  and  labor,  and  materials  to  be  done  aad 

furnished.     The  only  question    is,  whether  the  work  was 

performed  in  time.     The  referee  has  found  as  matter  of  fact, 

that  the  first  model  was  completed  without  unreasonable 
delay,  but  that  the  two  others    were  not   made  at  omse 

according  to  the  contract,  and  not  until  after  an  unreasona- 
ble time  had  elapsed.  From  this  he  holds  and  decides  as  a 
conclusion  of  law,  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  first  model,  but  not  for  the  other  two.  No 
fluch  legal  result  follows  from  the  facts  found.  According 
to  the  facts  found,  the  plaintiff  was  legally  entitled  to 
recover  the  whole,  or  nothing.  That  the  contract  as  found 
was  an  entire  contract  for  the  making  and  delivery  of 
three  or  four  machines,  cannot,  I  think,  be  doubted.  It 
was   in  no  respect   divisible,    either  as  to  number,  time. 
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price  or  day  of  payment,  but  the  whole  were  to  be  made 
without  delay. 

.  By  accepting  one  model  which  was  made  in  time,  the 
defendant  did  not  become  liable  to  pay  for  that.  That 
was  only  part  performance.  The  contract  was  not  per- 
formed by  the  plaintiff  so  as  to  entitle  him  to  recover  any- 
thing, until  all  three  were  made  and  delivered  or  in  readiness 
for  delivery.  There  is  nothing  in  the  agreement  from  which 
it  can  be  inferred  that  it  was  for  separate  models^  each  to  be 
paid  for  on  delivery  or  as  the  work  progressed.  Such 
being  the  case,  the  acceptances  of  one  created  no  liability 
whatever  unless  the  entire  contract  was  afterwards  per- 
formed, or  the  further  performance  waived  by  the  defend- 
ants before  the  time  for  complete  performance  had  expired. 
{Faige  agt.  0^,  5  Benio^  406). 

Before  a  party  can  recover  upon  a  contract  he  must  show 
that  he  has  performed  on  his  part.  If  he  counts  in  his  com- 
plaint simply  for  work  and  labor,  the  other  party  may  defeat' 
the  action  by  setting  up  as  a  defense  and  proving  that  the ' 
work  and  labor  was  done  in  pursuance  of  a  contract  be- 
tween the  parties  which  has  not  been  performed  by  plain- 
tiff! 

In  the  present  case  the  defendants  do  not  appeal,  and 
the  error  above  suggested  is  of  no  consequence,  and  does  not 
Aflfect  the  correctness  of  the  judgment,  except  so  far  as  it 
may  tend  to  bnng  out  more  clearly,  and  illustrate  some  error 
committed  against  the  plaintiff  who  is  the  appellant*  He 
cannot  of  course,  and  does  not  complain,  that  he  has  re- 
covered a  portion  of  his  claim  only,  when  he  was  not  entitled 
to  recover  at  all.  His  position  is  that  the  recovery  is  for 
a  pari  of  his  claim  only,  whenat  should  have  been  for  the 
whole.  He  insists  that  he  has  performed  his  contract,  he 
has  in  my  opinion  fulfilled  and  performed  on  his  part  in  all 
respects,  except  that  of  time.  Indeed  there  is  no  complaint 
of  any  other  breach.  This  being  the  case,  his  right  to 
recover  depended  upon  the  question,  whether  the  defendants 
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by  their  conduct  had  not  waived  strict  performance  in  that 
particular.  If  they  had,  the  work  having  been  done,  the 
plaintiff  was  entitled  to  recover.  Though,  in  such  a  case, 
the  defendants  would  be  entitled  to  recoup  under  a  proper 
answer  the  damages  they  had  sustained  by  reason  of  the 
non-performance  in  that  particular.  The  recovery  in  such 
case  is  not  upon  the  contract  strictly,  but  rather  upon  the 
implied  promise  to  pay  for  the  work,  labor  and  materials* 
The  cases  on  this  question  are  quite  numerous  in  our  own 
reports,  only  a  few  of  which  will  be  cited  {HoweU  agt 
SchoeppeU^  4  Cow.^  564 ;  Smith  agt.  Gugerty,  4  Barb.^  614  ; 
Merrill  agt.  The  Ithica  <t  Oswego  R.R.  Co.j  16  Wend.y 
586). 

The  question  whether  the  defendants  consented  to  the 
continuance  of  the  work,  after  a  reasonable  time  for  making 
the  models  had  expired,  does  not  seem  to  have  been  tried 
before  the  referee,  and  has  not  been  decided  by  him — what 
would  amount  to  an  assent  would  be  a  question  of  law* 
where  there  was  no  dispute  as  to  the  &cts.  If  the  evidence 
was  conflicting,  it  would  be  a  question  of  fact  for  the  jury 
or  the  referee.  Here  the  first  model  was  not  delivered  until 
the  31st  of  July,  after  the  agreement  was  made,  and  the 
defendant  accepted  it  without  objection.  They  certainly 
bad  notice  then  that  the  plaintiff  was  engaged  in  the  work. 
As  nothing  was  said  between  them  at  that  time  on  the 
subject,  it  is  to  be  presumed  the  defendants  knew  the  plain- 
tiff' was  going  on  with  the  work,  and  if  they  did  not  object 
that  the  time  had  expired,  it  will  be  presumed  that  they 
assented  to  his  going  on,  and  doing  what  was  yet  necessary 
to  be  dona  to  complete  the  job.  It  does  not  appear  that 
the  defendants  objected  to  receiving  the  two  last  models,  on 
the  ground  that  they  had  not  been  made  in  time.  Accord- 
ing to  the  testimony  of  the  defendant,  Johnson,  he  refused 
to  receive  the  last  models  on  the  ground  that  they  had 
never  been  ordered  by  the  defendants.  It  might  be  pre- 
sumed in  support  of  the  judgment,  tiiat  the   referee  had 
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found  that  the  defendants  did  not  consent  to  the  continu- 
ance of  the  work  after  the  first  model  had  been  sent  and 
accepted,  i(  such  finding  would  support  the  judgment,  but 
it  would  have  no  such  tendency,  because  it  is  apparent  that 
the  case  was  tried  and  decided  upon  an  entirely  different 
theory.  The  judgment  would  still  be  inconsistent  with  the 
facts  found;  and  that  fact  in  addition. 

In  such  a  case,  nothing  will  be  presumed  that  does  not 
appear  in  the  report  of  the  referee.  On  another  trial,  if  it 
^all  appear  that  the  two  last  models  were  not  made  in  due 
time,  according  to  the  truB  intent  and  meaning  of  the 
^reement;  the  question  of  the  defendant's  assent  to  the  con- 
tinuance of  the  work  afterwards,  can  be  tried  and  determined. 
That  question  has  not  been  tried  or  determined  as  the  case 
now  stands.  I  think,  the  plaintiff's  exception  to  the  con- 
<clusions  of  law,  are  broad  enough  to  cover  this  question. 

The  judgment  must,  therefore,  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 


406  ^snm  tore  fbagtige  REPOBTa 


In  re  Bonster. 


U.  S.  DISTRICT  COURT. 
Iq  re  H.  B.  Bunstbb. 

An  inTolontary  iMuikrapt,  who  has  complied  with  all  the  proviBione  of  the  hank- 
mpt  act,  can  apply  for  and  receive  a  discharge  the  same  as  a  yolaniarf  hankraptk 
The  33d  section  of  the  bankrapt  act,  as  amended  Jul  j  27th,  L868,  and  July  14tay 
1870,  is  applicable  to  proceedings  in  involuntarj  bankruptcy.  An  insolvent, 
althongh  having  assets,  and  those  assets  having  been  duly  sarrendered  to  the  as^ 
signee,  bnt  not  amounting  to  the  required  filty  per  cent  of  the  claims  proven 
against  his  estate,  is  not  entitled  to  a  certificate  of  conformity,  unless  the  bank- 
rupt, before,  on,  or  at  the  time  of  hearing  of  the  application  for  disohatge, 
tender  or  file  the  assent  in  writing  of  a  majonty  in  number  and  vaine  of  hif 
creditors  to  whom  he  shall  have  become  liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims,  as  required  by  §  33  of  the  bankrupt  act  a» 
amended.  In  case  an  involuntary  bankrupt  does  not  tender  or  file  the  assent 
of  his  creditors,  or  show  payment  of  his  debts  by  the  return  of  the  assignee,  or 
that  his  property  and  effects  equal  or  will  pay  fifty  per  cent.,  so  as  to  comply  with 
the  requirements  of  $  33  of  tho  bankrupt  act  as  amended,  the  certificate  of  oon- 
fonnity  cannot  be  granted. 

Southern  District,  New  York. 

Before  John  Fitch,  Begister. 

This  is  a  proceeding  in  involuntary  bankruptcy.  The 
proceedings  in  the  cause  are  regular,  and  according  to  law^ 
lip  to  and  including  the  return  of  the  order  to  show  cause 
why  the  aboye  named  bankrupt  should  not  be  discharged 
according  to  law.  Several  creditors,  who  have  duly  proved 
their  respective  claims,  have  filed  notice  of  their  appearance 
by  their  respective  attorneys,  and  have  a  right  to  file  speci- 
fications of  their  grounds  of  opposition  to  the  discharge  of 
said  bankrupt  within  the  time  prescribed  by  the  act. 

By  the  schedule,  it  appears  that  the  debts  from  which 
the  bankrupt  seeks  to  be  discharged,  were  contracted  since 
January  1st,  1869,  which  brings  this  case  within  the  provis- 
ions of  the  amendment  to  ^  33  of  the  bankrupt  act,  ap- 
proved July  27th,  1868,  which  reads  as  follows: 


NEW  YOBE  PBACnCE  B£POBTB.  407 

In  re  Bonster. 

^^That  the  provisions  of  second  clause  of  tbe  33d 
section  of  said  act,  shall  not  apply  to  the  cases  of  proceedings 
in  bankruptcy,  commenced  prior  to  the  first  day  of  January, 
1869,  and  the  time  during  wbich  the  operation  of  the  pro- 
visions of  said  clause  is  postponed,  shall  be  extended  until 
said  first  day  of  January  1869.  And  said  clause  as  amended 
July  14th|  1870,  reads  as  follows:  *^In  all  proceedings  in 
bankruptcy  commenced  after  the  first  day  of  January,  1869, 
no  discharge  shall  be  granted  to  a  debtor  whose  assets  shall  not 
be  equal  to  fifty  per  centum  of  the  claims  proved  against 
his  estate  upon  which  he  shall  be  liable  as  the  principal 
debtor,  unless  the  assent  in  writing  of  a  majority  in  number 
and  value  of  his  creditors  to  whom  he  shall  have  become 
liable  as  principal  debtor,  and  who  shall  have  proved  their 
claims,  be  filed  in  the  case  at  or  before  the  time  of  the  hearing 
of  the  application  for  discharge." 

Several  creditors  have  duly  proved  their  claims,  amount- 
ing in  the  aggregate  to  the  sum  of  $32,063  08  and  tbe  as- 
sets to  $10,000,  as  appears  by  the  certificate  of  the  assignee. 
The  bankrupt  has  not  shown  that  his  assets  equal  in  value, 
since  the  adjudication  of  bankruptcy,  fifty  per  cent,  of  the 
debts  proved  against  his  estate,  as  required  by  law,  or  that 
tbey  will  do  so. 

Counsel  for  the  bankrupt  upon  all  the  proceedings  in  the 
case,  applies  for  the  usual  certificate  of  conformity.  He 
does  not  offer  or  tender  the  assent  in  writing  of  a  majority 
of  his  creditors  who  have  proved  their  claims,  nor  any  of 
them,  as  is  required-  by  said  ^  33  neither  does  he  ask 
for  an  adjournment  of  the  order  to  show  cause,  but 
applies  for  a  discharge  and  the  usual  certificate  of  con- 
formity, and  claims  as*  a  matter  of  law  that  said  ^33 
is  not  applicable  to  an  involuntary  case,  and  only 
applies  to  voluntary  bankruptcy,  and  that  he  is  entitled 
to  the  certificate  of  conformity  without  filing  proof  that  his 
assets  equal  fifty  per  cent.,  or  filing  the  assent  of  a  ma- 
jority of  his  creditors,  both  in  number  and  value,  as  required 


408       ^^^^^  YORK  FBACnCE  BEPOBTa 

In  r9  Baiuter. 

by  U^w.  Thf^t  the  bwkrupt,  being  an  inyoluntary  baDknipt, 
has  the  same  right  to  apply^  under  §  33  as  amended  in 
1868»  for  a  discharge  as  if  he  was  a  voluntary  bankrupt. 

That  he  having  been  declared  a  bankrupt  by  this  court, 
and  having  delivered  up  all  his  property  and  efiects,  both 
real  and  personal,  to  the  assignee,  he  is  entitled  (the  assignee 
not  opposing)  to  lus  discharge* 

That  any  other  construction  of  ^33  might  be  the 
means  of  transforming  the  statute  trom  a  liberal  one 
to  a  very  harsh  one,  inasmuch  as  it  might  put  it  into  the 
power  of  a  few  of  the  principal  creditors  to  utterly  preclude 
the  bankrupt  from  obtaining  a  discharge,  although  he  had  in 
good  faith  surrendered  all  his  effects  to  the  assignee,  and  that 
in  this  case  the  bankrupt  is  entitled  to  bis  discharge  without 
the  consent  of  a  majority  of  his  creditors,  or  the  payment 
of  fifty  per  cent  in  value,  as  required  by  ^33.  The 
baplgruptf  by  his  counsel,  not  only  declined  to  ask  for 
but  positively  reused  an  adjournmept  of  the  order  to  show 
cause  to  some  future  day,  which  I  was  willing  to  grant  in 
Qtdef  that  if  the  district  court  decides  that  said  assent  was 
n^c^9sa)y,  the  same,  if  possible  might  be  obtained.  The 
bapkrupt  claims  that  he  can  apply  at  any  future  time  for 
permission  to  file  the  assent  of  his  creditors  to  his  discharge, 
apd  that  his  failure  to  do  so  on  the  return  day  of  the  order 
to  show  causQ,  do^  not  prejudice  any  of  the  proceedings 
already  had,  and  may  show  assets  equal  to  fifty  per  cent 

I  certify  that  in  the  course  of  the  proceedings  in  this 
Cjiuse  now  pending*  before  me,  the  following  questions 
arose  pertinent  to  said  proceedings,  and  were  stated  and 
i^reed  to  by  counsel  for  the  bankrupt,  and  also  by  counsel 
for  creditors,  and  requested  the  usual  certificate  to  the  dis- 
tict  court : 

L  Can  an  involuntary  bankrupt  apply  for  a  discharge 
under  any  of  the  provisions  of  the  bankrupt  law  t 

n.  Is  the  thirty-third  section  of  the  bankrupt  act  as 


NEW  YORK  PRACTICE  REPORTS,  409 


In  ro  Banster. 


amended  July  27th,  1868,  and  July  14th,  1870,  applicable 
to  proceedings  in  involuntary  bankruptcy  t 

in.  Can  an  involuntary  bankrupt  whose  assets  have  been 
surrendered  to  the  assignee,  but  without  proof  that  the 
assets  equal  or  amount  to  fifty  per  cent,  of  the  amojunt  proved 
against  his  estate,  be  discharged  without  the  assent  of  a 
majority  in  number  and  value  of  his  creditors,  who  have 
proved  their  debts,  Ac,  as  required  by  said  ^  33  of  the 
bankrupt  act  as  amended,  having  neen  filed  in  the  case  at 
or  before  the  time  of  the  hearing  of  the  application  for  dis- 
charge t 

IV.  Can  the  certificate  of  conformity  be  granted  in  an 
involuntary  case,  when  the  assets  do  not  equal  fifty  per  cent, 
of  the  claims  proved,  which  accrued  subsequent  to  January 
1st,  1869,  and  the  bankrupt  does  not  file  an  assent  of  the 
majority  of  his  creditors  who  have  proved  their  claims,  &c., 
as  required  by  the  aforesaid  section  of  the  bankrupt  act  as 
amended  t 

V.  Can  a  bankrupt  who  neither  pays  the  fifty  per  cent., 
and  who  does  not  prove  that  his  assets  equal  or  amount  to 
that  sum,  and  who*  does  not  tender  or  file  the  required  assent, 
apply  again  for  a  discharge  under  and  by  virtue  of  the  order 
to  show  cause,  unless  the  return  day  of  the  order  to  show 
cause  has  been  adjourned  t 

The  bankrupt  act  prescribes  a  particular  and  specific  code 
of  procedure  or  practice  which  the  bankrupt  must  comply 
with  before  the  question  as  to  whether  he  is  entitled  to  a 
discharge  can  be  entertained  by  the  court. 

In  this  case  the  bankrupt  has  complied  with  all  the  re- 
quirements of  the  bankrupt  act,  with  the  exception  of  paying 
fifty  per  cent,  of  the  amount  of  debts  proved  against  his 
estate,  or  showing  that  they  equal  or  amount  to  fifty  per 
cent.,  or  filing  an  assent  in  writing  of  a  majority  in  number 
and  value  of  his  creditors  who  have  proved  their  debts  to 
his  discharge,  without  regard  to  the  percentage  which  may 
be  realized  from  his  estate. 
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That  ^  33  of  the  bankrupt  act  expressly  provides  that  a 
bankrupt  may  be  discharged  if  he  files  such  an  assent  on  or 
before  the  return  day  of  the  order  to  show  cause  why  he 
should  not  be  discharged  ;  consequently^  if  he  fails  so  to  do^ 
and  his  estate  does  not  equal  or  amount  to  fifty  per  cent,  of 
the  debts  proved,  fche  court  cannot  entertain  his  motion  or 
application  for  a  discharge. 

From  the  scope  and  tenor  of  the  bankrupt  act  it  appears 
to  have  been  founded  upon  the  idea  and  principle,  that  un-> 
fortunate  debtors  should  be  released  from  their  pecuniary 
contracts  (except  those  fraudulently  contracted)  by  a  general 
law,  in  conformity  to  article  one,  ^  8,  of  the  constitution  of 
the  United  States.  Such  a  general  law  is  the  bankrupt  act  of 
Congress,  approved  March  2d,  1867.  Involuntary  bank- 
ruptcy did  not  originate  with  the  act  of  Congress  approved 
March  2d,  1867,  as  the  State  of  New  York  has  for  years  her 
statute  enactments,  whereby  imprisoned  and  insolvent  debt- 
ors were  discharged  both  from  imprisonment  and  from  their 
debts  ;  the  act  entitled,  ^*  an  act  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors,"  passed  April 
26th,  1831,  and  the  several  acts  amending  the  same ;  the 
Massachusett  insolvent  laws,  the  English  bankrupt  act, 
together  with  ^  1  of  the  bankrupt  law  of  1841,  which  act 
pf  1841  took  effect  February  1st,  1842,  resembled,  in  this 
particular,  the  English  bankrupt  act  (6  George  /F,  16). 

By  the  act  of  1841,  it  was  provided  that  any  person  so 
declared  a  bankrupt  at  the  instance  of  any  creditor,  may 
petition  the  court,  &c.,  and  upon  complying  with  the  pro- 
visions of  the  act  of  1841,  was  discharged  in  the  same 
manner  as  the  insolvent  who  applied  by  petition,  from  all 
debts  which  '^  shall  not  have  been  created  in  consequence  of 
a  defalcation  as  a  public  officer,  or  as  executor,  administra- 
tor, guardian  or  trustee,  or  while  acting  in  any  fiduciary 
capacity." 

The  practice  as  to  the  commencement  of  proceedings 
under  the  act  of  1841,  and  also  under  the  act  of  1867  were 
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different  in  voluntary  and  involuntary  cases  up  to  the  adju 
dication  ;  then  they  were  united  in  both  manner  and  form 
of  procedure,  and  to  the  manner  of  application  for  discharge. 
In  this  district,  under  the  act  of  1867,  both  class  of  cases 
have  uniformly  been  granted  the  same  relief,  no  distinction 
having  been  made.  The  inference  is  fair,  that  had  Congress 
intended  to  take,  by  virtue  of  ^  89  of  the  bankrupt  act,  the 
property  of  an  insolvent,  dividing  it  among  his  creditors 
and  not  have  afforded  him  any  relief  and  denying  him  a  dis- 
charge,  similar  to  the  one  given  to  a  voluntary  bankrupt 
from  his  debts,  that  an  express  provision  refusing  such  a  dis- 
charge would  have  been  contained  in  the  ^act.  But  we  are 
not  left  to  doubt  or  conjecture  on  that  point,  neither  must 
we  decide  the  question  by  implication,  as  ^  32  of  the  act  of 
1867,  in  providing  for  a  discharge  under  and  by  virtue  bf 
the  act,  uses  the  words,  **  the  bankrupt,"  thus,  by  the  ordi- 
nary acceptation  of  the  words,  includes  both  a  voluntary 
and  involuntary  bankrupt.  The  discharge  in  form,  as  set 
forth  in  ^  32  of  the  act  of  1867,  in  describing  the  bankrupt, 
also  in  reciting  the  proceedings  had,  uses  the  words,  *^  on 
which  day  the  petition  for  adjudication  was  filed  by  or 
against  him,''  the  words  '^  or  against  ^  are  m  parenthesis, 
thereby  clearly  indicating  that  the  words  *'  or  against '^  were 
put  in  the  act  for  the  express  purpose  of  showing  that  a 
person  against  whom  a  petition  in  bankruptcy  had  been 
filed  was  entitled  to  a  discharge  the  same  as  one  by  whom  a 
petition  had  been  filed  by  himself.  The  words,  *'  on  his 
own  application,'^  when  taken  in  connection  with  §^  36  and 
37,  all  seem  to  tend  to  the  conclusion,  that  after  the  adjudi- 
cation, the  practice  and  relief,  as  to  both  voluntary  and  in- 
voluntary proceedings,  should  be  the  same,  subject,  however, 
to  the  provisions  of  ^  39  of  the  act.  In  re  Clark,  (3  B.  ii., 
3),  and  in  re  Dibbke  (2  5,  -B.  185),  seems  to  be  decisive  on 
this  point,  and  is  in  accordance  with  the  uniform  practice 
of  the  United  States  district  courts  throughout  the  United 
States.  An  involuntary  as  well  as  a  voluntary  bankrupt  may 
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apply  for  a  discharge  {Qaajsam  on  Bimhruptcjfy  fid  e4*f  134 ; 
Bump  an  Bankruptcy^  Zd  ed,^  2^4). 

Ic  was  the  avowed  determiiiatioa  of  coDgress,  in  passing 
the  bankrupt  act,  to  destroy  and  eradicate  the  unjust,  op- 
pressive Uod  improper  system  which  had  become  so  preva- 
lent, and  an  evil  too  grevious  lor  honest  men  to  bear,  by 
which  insolvent  dei>tors  could,  under  state  laws,  pay  whom 
they  choose,  and  cheat  and  defraud  all  others.  By  means 
of  confessions  of  judgment,  conveying,  transferring  real 
estate  or  assignments,  mortgages  on  real  and  personal  pro- 
«rty,  and  other  meims,  prefer  their  friends,  and  render  the 
administration  of  the  laws  fur  tbe  collection  of  debts,  a  mere 
farce.  But  now  ail  is  cbangi^d  since  the  passage  of  the 
bankrupt  act,  which  hai9  su^peqded  the  state  insolvent  laws, 
ip^o  factOj  as  soon  as  it  took  effect.  (  Commonwealth  agt 
(yHaray  B.  R,  sup.  9 ;  Van  Nostrand  agt.  Carr,  2  B.  JLj  1 54 ; 
Ferry  agt.  Langley^  1 B.  JR.,  155 ;  Martin  agt.  Berry^  2  B.  22., 
1S8  ;  Conner  agt.  MiUerj  et  al.j  I  B»  JB.,  98).  No  preference 
can  be  given  to  relatives  or  friends;  each  creditor  who  proves 
a  claim  shares  with  th^  other  creditors,  all  receiving  their 
pro  rata  share  alike. 

This  is  just  and  equitable,  and  in  accordance  with  the 
true  principles  of  justice  aiad  equity,  of  which  all  honest 
men  approve. 

The  views  of  the  bapkrupt's  counsel  in  this  case  are  not 
sound.  Bankrupts  are  no  worse  off  if  their  property  is 
equally  divided,  than  thej  would  be  if  (as  in  this  case)  it 
had  been  taken  qn  execution  by  a  creditor,  upon  a  judgment 
in  a  state  court.  It  is  better  for  the  bankrupt  that  his 
property  be  equally  distributed,  and  he  be  discharged  by 
assent  of  his  creditors,  (as  he  probably  would  be)  for  creditors 
are  usually  lenient  when  an  insolvent  is  honest,  (and  usually 
sign  the  assent  to  his  discharge  when  requested  to  do  so), 
than  to  be  left  hopelessly  insolvent,  and  not  reheved  by  the 
decree  of  this  couit. 

I   fail  to  see  any  just  or  valid   ground  upon  which  a 
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bankrupt  can  be  discharged  without  complying  with  the 
requirements  of  ^  33  as  amended  ;  and  I  also  fail  to  see  any 
legal  grounds  upon  which  the  case,  (E&pplier  agt.  Blood- 
goodf  1  Sweenyy  34),  was  decided.  The  court  in  that  case 
held,  that  an  involuntary  bankrupt  could  not  apply  for  a 
discharge,  and  says :  Section  35  of  the  act,  declares  void  alL 
securities  or  contracts  made  or  given  in  order  to  induce  any 
creditor  to  forbear  opposing  the  application  for  discharge  of 
the  bankrupt.  But  in  this  involuntary  proceeding,  taken  by 
a  creditor  against  the  bankrupt,  there  is  not,  nor  can  there 
be  any  application  for  discharge  of  the  bankrupt.  The 
statute  provides  no  method  or  means  whereby  a  bankrupt 
can  apply  for  a  discharge  in  a  proceeding  hostile  to  him^ 
instituted  by  a  creditor.  In  this  respect,  as  well  as  others^ 
the  United  States  law  differs  from  the  English  bankrupt 
statutes.''  In  this  respect  Judge  Fithian,  who  delivered 
the  opinion  of  the  court,  mistook  the  tenor  and  efiect  of 
the  English  bankrupt  law  in  proceedings  to  be  taken  for 
the  discharge  of  the  bankrupt,  and  in  any  proceedings  which 
may  be  instituted  against  a  bankrupt  under  the  English 
bankruptcy  act  of  1869,  must  be  had  under  ^<^  48  and  49  of 
the  act,  whether  the  proceedings  have  been  instituted  by  or 
against  a  -bankrupt,  and  are  similar  to  the  proceeding  under 
^  33  of  the  bankrupt  act,  part  1,  adjudication  in  bankruptcy^ 
of  the  English  bankrupt  act  of  1869.  (32  and  33,  Vict,  C. 
71). 

''An  act  to  consolidate  and  amend  the  law  of  bankruptcy'' 
contains  similar  provisions  in  regard  to  proceedings  in  cases 
of  involuntary  bankruptcy,  &c.,  to  sections  39  and  40  of  our 
bankrupt  act.  The  English  bankrupt  act  applies  for  the 
most  part  to  cases  of  involuntary  bankruptcy. 

In  ^  33  of  the  ba,nkrupt  act  as  amended,  the  fol* 
lowing  words  occur,  to  wit:  ''In  all  proceedings  in 
bankruptcy."  It  is  difficult  to  perceive  how  a  court  can 
construe  that  sentence  so  as  to  annul  and  ignore  the  word 
*'  all,"  and  confine  the  privilege  of  a  discharge  to  voluntary 
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bankrupts  alone.  The  section,  as  a  whole,  and  the  sentence 
aforesaid,  is  unmistakable  and  precludes  the  idea  of  any 
distinction  between  voluntary  and  involuntary  proceedings, 
or  that  it  denies  to  the  involuntary  bankrupt  the  relief 
afforded  to  the  voluntary  bankrupt.  That  would  be  a 
hardship,  and  leave  the  bankrupt,  where  the  state  laws  do, 
an  insolvent,  after  the  taking  of  his  property  by  executiont 
and  deny  him  the  relief  afforded  by  the  bankrupt  act,  which 
was  intended  as  a  palliation  for  the  harsh  remedy  of  in- 
voluntary bankruptcy. 

The  bankrupt  act  is  two  fold  in  its  operations,  it  being 
an  insolvent  as  well  as  a  bankrupt  act.  It  has  the  same 
scope  and  effect  as  an  insolvent  law  as  the  state  acts  had, 
and  acts  upon  the  same  cases  and  persons,  suspending  the 
state  insolvent  laws  as  per  article  6,  section  2  of  the  Con- 
stitution of  the  United  States. 

An  involuntary  bankrupt  has  few,  if  any,  of  the  equities 
in  his  favor  which  can  be  claimed  by  a  voluntary  bank- 
rupt. One  of  the  elements  of  fraud  in  bankrupt  pro- 
ceedings, as  set  forth  by  Judge  Blatghford,  in  re  Lotven^ 
steiny  (2  B.  i2.,  99),  is,  that  the  involuntary  bankrupt  has 
not  done  what  he  should  have  done,  ».  6.,  filed  his  petitioa 
in  bankruptcy.  The  law,  by  adjudicating  him  bankrupt, 
has  determined  his  status,  and  by  virtue  of  such  adjudica- 
tion he  has  been  forced  to  do  what  he  should  have  done  of 
his  own  free  wilL  That  his  property  has  been  taken  forci- 
bly only  shows  that  the  taw  has  been  compelled  to  use  force 
to  compel  him  to  do  his  duty.  The  bankrupt  cannot  ques- 
tion the  propriety  or  justice  of  the  law  in  having  compelled 
him  to  do  his  duty.  Instead  of  its  being  a  reason  in  favor 
of,  it  is  rather  a  reason  against  his  discharge.  As  the  law 
magnanimously  overlooks  bis  delinquency  in  not  filing  his 
petition— as  the  law  requires — and  provides  that  he  may, 
nevertheless,  receive  a  discharge,  if  he  will  only  comply 
with  the  same  terms  that  are  required  of  a  voluntary  bank 
rupt,  he  should  gladly  comply  with  and  accept  the  same. 
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not  as  a  right,  but  as  a  favor  granted  him,  thus  giving  him 
a  legal,  but  not  a  moral,  release  from  his  pecuniary  obliga- 
tions. It  has  ever  been  a  cardinal  rule  of  moral  honesty, 
that  a  debtor  cannot  be  released  from  a  moral  obligation  to 
pay  a  debt,  except  upon  the  payment  of  the  same*  or  ia 
some  way  or  manner  satisfying  the  creditor ;  nothing  else 
can  exonerate  the  conscience  of  the  debtor,  or  discharge  the 
moral  obligation  created  by  contracts  between  man  and  his 
fellow-man. 

I  am  clearly  of  the  opinion  that  if  an  adjournment  is  not 
had  upon  the  return  day  of  the  order  to  show  cause,  Ac.,: 
no  further  proceedings  can  be  had  under  or  byvirtueof  that 
order ;  and  if,  upon  that  day,  the  bankrupt  fails  to  show  the 
payment  of  the  fifty  per  cent.,  or  that  his  property  and  effects 
were  equal  to  fifty  per.  cent,  of  the  claims  proved  against 
his  estate,  upon  which  he  shall  have  become  liable  as  prin- 
cipal debtor  upon  the  debts  created  since  January  1st,  1869, 
or  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  to  whom  he  shall  have  become  liable 
as  principal  debtor,  and  who  shall  have  proved  their  claims, 
be  filed  in  the  case  at  or  before  the  time  of  the  hearing  of 
the  application  for  discharge. 

In  construing  and  administering  the  act,  courts  should  be 
guided  by  the  judicial  decisions  and  precedents  founded  upon 
the  enactments  of  a  similar  nature,  by  the  courts  of  England 
and  of  the  various  states  of  the  United  States ;  also  follow  the 
rules  as  laid  down  in  the  elementary  works  upon  the  con- 
struction of  statutes.  In  doing  so  they  give  form,  force  and 
solidity  to  judicial  proceedings,  as  well  as  carry  out  the  evi- 
dent intention  of  the  lawmakers.  Any  other  rule  would 
create  the  most  interminable  confusion,  conflict  of  authority 
and  of  decisions, — the  same  as  have  arisen  under  the  ill- 
digested  and  unintelligible  code  of  procedure  of  this  state— 
^nd  entail  upon  the  whole  country  the  curses  inflicted  by 
the  code  of  procedure,  and  the  conflicting  decisions  thereon 
by  the  courts  of  this  state,  a  calamity  which  all  who  are 
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required  to  construe  and  administer  the  bankrupt  act  should 
endeavor  to  avoid. 

L  I  decide  that  an  involuntary  bankrupt;  who  has  com 
plied  with  all  the  provisions  of  the  bankrupt  act,  can  apply 
for  and  receive  a  discharge  the  same  as  a  voluntary  bank- 
rupt. 

n.  That  ^  33  of  the  bankrupt  act,  as  amended  July  27th* 
1868»  and  July  14th,  1870;  is  applicable  to  proceedings  in 
involuntary  bankruptcy. 

in.  That  an  involuntary  bankrupt;  although  b  ving 
assets*  and  those  assets  having  been  duly  surrendered  to  the 
assignee^  but  not  amounting  to  or  being  equal  to  the  required 
fifty  per  cent,  of  the  claims  proven  against  his  estate,  is  not 
entitled  to  a  certificate  of  conformity  unless  the  bankrupt 
before,  on«  or  at,  the  time  of  hearing  of  the  application  for  dis- 
charge, tender  or  file  the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom  he  shall  have 
become  liable  as  principal  debtor,  and  who  shall  have  proved 
their  claims,  as  required  by  ^  33  of  the  bankrupt  act  as 
amended. 

lY.  That  a  certificate  of  conformity  cannot  be  granted  in 
an  involuntary  case,  where  the  debts  accrued  subsequent  to 
January  1st,  1869,  and  when  the  assets  do  not  amount  to 
fifty  per  cent,  of  the  claims  proved,  and  also  the  bankrupt 
does  not,  upon  the  hearing  of  the  application  for  discharge, 
tender  or  file  an  assent  in  writing  of  tht.  majority  of  bis  credi- 
tors in  numbers  and  value  to  whom  he  shall  have  becipme 
liable  as  principal  debtor,  and  who  have  proved  their  claims^ 
in  accordance  with  ^  33,  as  amended. 

V.  That  in  case  an  involuntary  bankrupt  does  not  tender 
or  file  the  assent,  or  show  by  the  return  of  the  assignee,  the 
payment  of,  or  that  his  property  and  effects  amount  to, 
equal,  or  will  pay  fifty  per  cent,  so  as  to  comply  with  %  33 
of  the  act  as  amended,  the  certificate  of  conformity  cannot 
be  granted,  and  that  unless  an  adjournment  is  had,  all  the 
proceedings  under  the  order  to  show  cause  falls,  and  the 
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bankrupt  is  virtually  out  of  court,  and  can  only  be  rein- 
stated or  relieved  by  the  court  in  its  exercise  of  its  general 
common  law  and  equity  jurisdiction  conferred  upon  it  by 
article  three,  ^2  of  the  constitution  of  the  United  States. 

This  case  brings  up  the  question  as  to  the  discharge  of  an 
involuntary  bankrupt  under  the  provisions  of  the  bankrupt 
ac^.  As  yet  there  has  not  been  any  express  adjudication  by 
any  of  the  United  States  courts  as  to  the  true  meaning  and 
intent  of  ^  33  of  the  act,  as  amended ;  and  as  the  superior 
court  C?  this  city,  at  general  term,  has  decided  that  an  in- 
voluntary bankrupt  cannot  be  discharged  at  all«  and  thatinaa* 
much  as  the  counsel  for  the  bankrupt  is  so  decidedly  of  the 
opinion  that  an  involuntary  bankrupt  is  entitled  to  a  certifi- 
cate of  conformity  and  a  discharge,  upon  the  production  of 
the  certificate  of  the  assignee  that  the  bankrupt  has  sur- 
rendered to  the  assignee  all  his  property,  as  required  by  the 
bankrupt  act,  and  without  the  payment  of  fifty  per  cent  or 
assets  equaling  fifty  per  cent.,  Ac,  and  although  his  assets 
do  not  amount  to  or  pqual  fifty  per  cent.,  Ac,  Ac,  the 
counsel  for  the  bankrupt  makes  this  application  in  good 
faith,  firmly  believing  that  his  views  are  correct. 

The  several  counsel  for  the  opposing  creditors  also  claim 
that  they  are  correct  in  entertaining  the  opposite  view  of 
the  act  All  desire  that  the  district  court  should  pass  upon 
the  questions. 

Blatghford,  J. — ^I  concur  fully  in  the  five  conclusions  of 
the  register,  except  that  I  do  not  decide  that  the  bankrupt, 
when  out  of  court,  the  case  put  in  the  fifth  conclusion,  can 
be  reinstated  or  relieved  by  the  court. 
YoL.  XLL  27 
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Silsbee  and  others  agt.  Mast  E.  Smtth^  and  others. 


▲  plaintiff  who  aeeks  to  obtain  an  aeanaU  of  the  jt^rtmud  ettate  which  came  to  the 
handa  of  an  administratrix—flhe  being  dead,  her  jxrtonal  rtgn-ettntativet  are  In- 
diapensible  pardea. 

And  the  persona  who  are  in  poaaesaion  of  the  landa  aold  by  the  aorrogata  to  paj 
the  teatator's  debts,  are  interested  in  having  the  administratrix,  representatiTea 
made  parties  to  the  end  that  it  may  be  established,  if  it  can  be,  that  debts  of  the 
teatator  were  unpaid  at  the  time  the  order  of  the  anrrogate  to  sell  was  made. 

An  offer  to  paj  whateyer  may  be  fonud  dne  upon  the  mortgages  is  an  inditpensibiA 
averment  in  a  bill  to  redeem,  or  a  tender  of  an  amount  which  the  plaintiff  con- 
oedea  to  be  due,  Without  one  or  the  other  of  these  avennents,  the  complaint 
does  not  atate  a  cause  of  action. 


Fourth  Judicial  Department,  General  Termy  March,  1871. 

Before  MulliN|  P.  J.,  Johnson  and  Talcott,  J  J. 

Appeal  from  an  order  of  special  term  on  demurrer. 

By  the  court,  Mullin,  P.  J. — There  is  but  a  single  count 
in  this  complaint^  and  upon  the  facts  alleged  in  it,  the  plain- 
tifis  demand  as  relief,  that  the  sales  of  real  estate  owned  by 
the  testator,  Ziba,  W.  Cogswell  at  the  time  of  bis  death  and 
devised  by  him  to  his  widow  for  life,  made  by  the  surrogate, 
on  the  petition  of  his  widow  who  was  appointed  adminis- 
tratrix with  the  will,  an  order  to  pay  the  testator's  debts, 
should  be  set  aside  as  irregular  and  void ;  the  sales  of  portions 
ot  said  real  estate  in  foreclosure  of  mortgages  given  thereon  by 
the  testator  should  also  b«  set  aside  for  irregularity,  and  that 
certain  other  mortgages  be  set  aside — that  deeds  of  portions 
of  the  lands  sold  as  aforesaid  be  set  aside  as  fraudulent;  for 
an  accounting  by  the  administratrix  with  the  will  annexed 
be  ordered;  that  account  of  the  rents  and  profits  received 
by  the  widow  of  the  testator  during  her  life  be  also  directed, 
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418  well  as  of  the  assets  which  came  into  her  hands  as  ad* 
ministratrix.  And  that  an  account  of  the  rents  and  profits 
since,  the  death  of  Mr.  Cogswell  be  also  taken  to  the  end 
as  I  infer,  that  the  real  estate  which  descended  to  the  heirs 
on  the  death  of  the  widow,  may  be  relieved  from  the  liea 
of  the  debts  owing  by  the  testator  in  his  life  time. 

The  plaintiffs  do  not,  in  terms,  ask  to  redeem  the  lands 
from  the  liens  remaining  unpaid  thereon,  but  such  was 
doubtless  the  intention  of  the  plaintiff's  counsel,  but  there 
is  no  ofler  to  pay  such  liens,  should  anything  remain  unpaid 
-after  applying  the  amount  arising  from  the  sale  of  the  per- 
49onal  estate  and  from  the  income  of  the  real. 

1st.  In  order  to  obtain  an  account  of  the  personal  estate 
which  came  to  the  hands  of  the  administratrix,  she  being 
<dead,  her  personal  representatives  are  indispnsible  parties. 

Those  defendants  who  are  in  possession  of  the  land  sold 
by  the  surrogate,  to  pay  the  testator's  debts  are  interested 
in  having  Mr.  Cogswell's  representatives  made  parties,  to 
the  end  that  it  may  be  established,  if  it  can  be,  that  debts 
of  the  testator  were  unpaid  at  the  time  the  order  of  the 
surrogate  to  sell  was  made. 

2d.  An  offer  to  pay  whatever  may  be  found  due  upon  the 
mortgages,  was  an  indispensible  averment  in  a  bill  to  re- 
deem, or  a  tender  of  an  amount  which  the  plaintiffs  concede 
to  be  due,  without  one  or  other  of  these  averments,  the 
complaint  does  not  set  forth  a  cause  of  action,  {BeekmaK 
agt  Frosty  18  Johns. f  544 ;  Frost  agt.  Beekmany  1  Johns. 
Ch.y  28S). 

There  is  a  misjoinder  of  causes  of  action  in  the  com- 
plaint, and  this  misjoinder  has  led  to  bringing  in  parties 
proper  as  to  one  cause  of  action,  but  wholly  unnecessary  as 
to  several  others. 

This  mingling  of  causes  of  action  is  claimed  to  be  analo- 
gous in  principle  to  that  which  permits,  in  creditors  bills, 
making  sundry  debtors,  or  fraudulent  assignees,  or  grantees 
of  the  judgment  debtor,  parties  defendant     But  there  is 
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no  analogy  in  the  cases.  The  creditors  bill  has  but  one 
object,  the  satisfaction  of  the  debt.  And  all  who  are 
4able  to  contribute  to  that  object  are  proper  parties. 

But  in  this  case,  the  objects  of  the  action  are  numerous, 
and  in  some  respects  inconsistent.  Such  pleading  cannot 
be  sustained. 

The  order  appealed  from  is  affirmed,  with  leave  to  plain- 
tiffs to  amend  on  payment  of  costs  of  the  demurrer  and  of 
this  appeal,  within  twenty  days  after  service  of  copy  of  the 
order. 
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miere  is  no  eue  which  holds  that  the  cUrVt  name  la  easential  to  the  yatiditj  of  a 
eemmMoA  issned  to  take  testimony. 

Where  the  commission  is  issued  hj  the  anthoritj  of  the  ooon,  the  signature  of  th« 
jodge  is  snlBdent,  without  the  signatore  of  the  derk. 

Where  the  retam  of  a  commissioner  shows,  that  the  witness  was  dnly  and  pnblidy 
swonii  pursuant  to  the  directions  **  hereunto  annexed  and  examined,"  with  a 
reference  to  the  providons  of  the  Beyised  Statutes,  which  are  annexed  and 
constitute  a  part  of  the  commission,  the  return  is  suffldent.  There  is  nothing  in 
the  statute  which  requires  a  separate  oerUficaU. 

Where  the  Statute  has  been  substantially  complied  with  in  the  return,  the  deposi- 
tion should  not  be  exduded,  except  upon  the  dearest  grounds  of  error,  amount- 
ing to  something  more  than  a  mere  irregularity. 

Where  the  tn^utatioK  between  the  attorneys  authorised  the  plaintiiPs  attomej  to 
direct  upon  the  back  of  the  commission  the  manner  in  which  it  should  be  re. 
turned,  and  that  the  commission  and  deposition  "  shall'be  returned  by  mail  to 
8.  Estes,  Esq.,  clerk,**  Slc  \  and  the  plaintifTs  attorney  did  direct  that  the  com- 
misdon  be  returned  to  the  county  clerk,  but  did  not  direct  that  it  should  be  returned 
by  mail';  but  it  appeared  that  ian  fad  it  had  been  returned  by  mail  in  punnanoa 
of  the  stipulation. 

MddL,  that  the  stipulation  did  not  require  that  the  attomej  should  direct  «»  fwmt 
that  the  commission  should  be  returned  Inf  mail,  but  genemllj  the  manner  in 
which  it  should  be  returned,  and,  in  accordance  with  this,  a  direction  was  made 
to  return  it  to  the  county  derk.  This  was  a  compliance  with  this  prorision  of 
the  stipulation,  as  to  the  manner  of  the  return.  The  omission  to  state  that  it 
•hould  be  ^turned  by  mail,  did  not,  of  itself,  violate  the  terms  of  the  stipulation 
and  vitiate  the  deposition. 

fiut  even  if  it  was  erroneous,  the  error  is  substantially  obviated  by  a  compliance 
with  another  providon  of  the  stipulation  that  it  shall  be  returned  by  mail. 

Third  Judicial  Department^  Plattsburgh,  Creneral  Term^ 
Juhfy  1870. 

Before  Miller,  Potter  and  Parker,  JJ. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at 
the  general  term.  The  case  was  tried  at  the  Otsego  circuit 
in  January,  1S70,  before  ote  of  the  justices  of  this  court 
and  a  jury. 
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The  action  was  brought  for  eniering  upon  land,  consist- 
ing of  a  wood  lot  of  about  fifty  acres,  on  lots  191  and  19^ 
of  Wallace  patent,  in  the  town  of  Oneonta,  and  cutting 
down  and  carrying  away  pine  timber.  The  answer  justi- 
fied under  an  alleged  title  of  the  wood  lot  in  the  wife  of  the 
defendant.  The  plaintiff  claimed  tide  under  an  as- 
signment of  a  lease  of  the  wood  lot  made  by  John  and 
Nicholas  Beams,  on  the  eleventh  day  of  November,  1833^ 
and  a  written  bill  of  sale  by  which  John  and  Nicholas 
Beams  conveyed  the  timber  standing  upon  the  fifty  acres  in 
question.  James  Ot.  Walley  was  the  subscribing  witness  to- 
both  of  these  instruments.  No  question  was  made  that 
his  signature  to  the  assignment  of  the  lease  was  not  genu- 
ine, but  the  principal  question  of  fact  litigated  on  the  trial 
was  whether  the  name  of  Walley  attached  as  a  witness  to 
the  bill  of  sale  was  really  his  signature.  Upon  this  ques- 
tion a  number  of  witnesses  was  sworn  on  both  sides,  and  ob- 
jections were  made  to  the  admission  of  evidence  and  ex- 
ceptions taken  to  the  ruling  of  the  iustice,  which  are 
discussed  in  the  opinion.  The  deposition  of  Nicholaa  Beams- 
taken  under  a  commission  was  also  offered  in  evidence,  ob- 
jected to  and  excluded,  and  exception  ti^ken,  which  is  also 
discussed  ia  opinion.  The  jury,  after  the  charge  of  the 
Judge,  rendered  a  verdict  in  favor  of  the  defendant,  and  the 
court  stayed  proceedings  upon  the  verdict,  and  ordered  the 
exceptions  to  be  heard  in  the  first  instance  at  the  general 
term. 

E.  Countryman  for  plaintiff. 
L.  L.  Bundy/ot  defendant 

By  the  courty  Miller,  P.  J. — It  is  insisted  by  the  defend* 
ant's  counsel,  that  the  court  erred  upon  the  trial  in  reject- 
ing the  deposition  of  Nicholas  Beams  taken  upon  c<»mmis- 
sion  in  the  state  of  Wisconsin.  The  grounds  of  objectiou 
urged  to  the  admission  of  this  testimony  are:  1st.  Thut  the 
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commission  was  a  nullity  without  the  signature  of  the 
clerk.  2d.  That  the  direction  of  the  commission  omits  to 
state  the  manner  in  which  it  shall  be  returned;  and  3dL 
That  there  was  no  sufficient  return  by  the  commissioner.  It 
was  stipulated  between  the  attorneys^  that  the  plaintiff's 
attorney  might  '*  direct  upon  the  back  of  said  commission 
the  manner  in  which  said  commission  shall  be  returned/* 
and  that  the  commission  and  deposition  ^*  shall  be  returned 
by  mail  to  S.  Estes,  Esq.,  clerk/'  Ac.  The  plaintifi's  at- 
torney did  direct  that  the  commission  be  returned  to  the 
county  clerk,  and  the  court  rejected  the  deposition  upon  the 
sole  ground,  that  he  failed  to  comply  with  the  stipulation 
by  directing  that  it  should  be  returned  by  mail.  It  appeared 
tbat  the  commission  had  in  fact  been  returned  by  mail^  in 
pursuance  of  the  stipulation.  The  objections  urged  to  the 
introduction  of  this  evidence  are  purely  technical  in  their 
character^  and  therefore  unless  they  can  be  sustained  by  the 
application  of  strict  rules,  cannot  be  upheld. 

The  commission  was  issued  by  the  authority  of  the  court, 
and  the  signature  of  the  judge  was  sufficient  (S  Wh.  Fr.  3 
cd.^  320,  321 );  without  the  signature  of  the  clerk.  It  would 
be  more  in  accordance  with  the  forms  in  the  books,  if  the 
clerk's  name  had  been  signed,  but  this  is  purely  formal* 
There  is  no  case  which  holds  that  the  clerk's  name  is  essen- 
tial to  the  validity  of  the  commission,  and  this  objection  is 
not  well  taken,  nor  is  there  any  valid  objection  to  the  re- 
turn of  the  commissioner.  It  shows  that  the  witness  was 
duly  and  publicly  sworn  pursuant  to  the^directions  hereunto 
annexed  ^*  and  examined"  Ac,  thus  referring  to  the  pro- 
visions of  the  Revised  Statutes  (2  R.  S.y  304,  <^  J  6),  which 
were  annexed  and  constituted  a  part  of  the  commission  and 
thus  conforming  substantially  with  its  requirement.  There 
is  nothing  in  the  statute  which  requires  that  there  should 
be  a  separate  certificate,  and  I  have  been  unable  to  discovei 
any  decision  which  holds,  that  where  the  depositions  show 
that  the  statute   has  been  substantially  followed,  that  the 
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deposition  should  be  excluded.    Baiiiss  agt.   Cochran^  (2 
Johns. J   417),  which  is  cited  by  the  defendant's  counsel 
holds  that  the  statute  must  be  complied  with,  the  objection 
being  in  that  case,  that  it  did  not  appear  that  this  had  been 
done  which  is  not  the  fact  in  the  case  before  us.    In  Flem^ 
ing  agt.  HaUefiX>ec1Cj  (7  Barb.f  271),  which  is  also  relied 
upon,  it  was  decided  that  the  deposition  taken  under  a 
commission  could  not  be  received  in  evidence,  unless  the 
return  of  the  commissioners  is  indorsed  on  the  commission, 
and  that  it  is  not  a  compliance  with  the  statute,  for  the 
commissioners  to  make  return  upon  a  separate  piece  of 
paper,  and  annex  it  to  the  commissions   or  depositions. 
The  return  was  not  indorsed  in  the  case  last  cited,  while  in 
the  case  at  bar,  the  commissioner  has  indorsed  on  the  back  of 
the  commission  the  words,  <Hhe  execution  of  this  commission 
appears  in  certain  schedules  hereto  annexed,"  and  signed 
his  name  as  commissioner,  thus  strictly  and  in  every  sense 
complying  with  the  statute,  as  the  papers  accompanying 
the  return  show,  that  the  witness  was  properly  sworn  and 
examined,  and  that   the   proper  oath  was  administered. 
While  care  should  be  taken  in  conforming  to  the  provisions 
of*the  statute,  so  as  to  prevent  imposition  and  fraud  when 
testimony  is  taken  in  this  form,  it  will  not  do,  to  invoke  a 
rule  so  strict  and  technical,  that  it  can  scarcely  ever  be 
enforced  without  depriving  the  party  of  the  benefit  of  the 
deposition.    It  is  enough,  I  think,  in  these  cases,  that  the 
statute  has  been  substantially  carried  out,  and  where  this 
has  been  done,  the  party  objecting  should  not  be  permitted 
upon  a  trial  in  court,  to  exclude  this  species  of  evidence, 
except  upon  the  clearest  grounds,  and  somethmg  beyond  a 
mere  irregularity. 

The  remaining  objection  relates  to  the  omission  of  the 
attorney  to  direct  that  the  commission  be  returned  by  maiL 
This  was  the  ground  upon  which  alone  it  was  rejected  upon 
the  trial,  and  the  judge  stated  he  had  some  doubt  as  to  this 
point,  and  ujust  therefore  hold  that  it  was  not  properly  in 
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coart,  and  could  not  be  read.  The  stipulation  did  not  re- 
quire that  the  attorney  should  direct  in  terms  that  the  com- 
mission should  be  returned  by  mail^  but  generally  the  man- 
ner in  which  it  should  be  returned ;  and«  in  accordance 
with  thiSy  a  direction  was  made  to  return  it  to  the  county 
clerk.  This  was  a  compliance  with  this  provision  of  the  stip- 
ulation. It  directep  the  manner  in  which  it  should  be 
returned,  when  it  stated  the  person j  his  official  title,  and 
place  of  residence ;  and  the  omission  to  state  that  this  should 
be  done  by  mail  does  not  of  itself  violate  the  terms  of  the 
stipulation  and  vitiate  the  deposition.  But  even  if  it  was  er- 
roneous, is  not  the  error  substantially  obviated  by  a 
compliance  with  another  provision  of  the  stipulation  that  it 
shall  be  returned  by  mail  t  It  is  evident  that  the  direction 
on  the  commission  in  connection  with  the  subsequent 
agreement  that  it  ^'  shall  be  returned  by  mail/'  contemplated 
a  return  in  no  other  manner,  and  if  taken  together,  as  I 
think  they  should  be,  they  establish  that  the  commission 
was  properly  executed.  It  was  enough  to  direct  generally 
to  the  clerk,  in  connection  with  the  express  provision  as  to 
how  the  papers  were  to  be  forwarded.  Had  the  stipulation 
been  annexed  to  the  commission  there  would  be  no  doubt 
about  it  whatever ;  and  it  does  not,  in  my  opinion,  alter  the 
case  because  it  is  on  file.  A  complete  answer  to  the  ob- 
jection is,  that  a  direction  was  given,  and  that  the  stipula- 
tion was  complied  with.  The  defendant's  attorney  s<Spu- 
luted  that  it  might  be  sent  by  mail,  and  it  was  done  accord- 
ingly. Does  it  lie  then  in  his  power  to  repudiate  the  stipu- 
lation, and  say,  that  it  has  been  fulfilled,  but  you  did  not 
give  as  full  directions  as  might  have  been  given  t  I  think 
not,  and  inasmuch  as  this  commission  has  been  forwarded 
exactly  according  to  the  agreement,  I  cannot  resist  the  con- 
clusion that  the  defendant  has  waived  the  alleged  informali- 
ty. We  have  been  referred  to  a  number  of  cases,  which  very 
properly  hold  that  the  Statute  must  be  complied  with,  and 
I  have  examined  them  with  some  care  to  ascertain  whether 
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they  were  inconBistent  with  the  admissibility  of  the  deposi- 
tion in  this  case  under  the  stipulation,  and  hrive  arrived  at 
the  conclusion,  that  many  of  them  are  in  conflict  with  the 
views  I  have  expressed. 

In  Richardson  agt.  Chre  (21  TTcnrf.,  156)  there  was  a 
direction  on  the  commission  to  return  to  the  clerk,  without 
specifying  that  it  should  be  returned  by  mail,  and  it  was 
held  that  it  was  improperly  sent  by  mail.  The  court  say 
it  is  clear  that  the  return  by  mail  is  admissible  only  by  the 
permission  of  the  officer  in  the  exercise  of  his  discretion." 
It  will  be  seen  that  the  return  in  this  manner  could  only  be 
made  by  some  authority  which  was  not  given,  while  in  the 
case  now  considered  it  was  done  by  express  stipulation^ 
which  obviates  the  difficulty.  In  Smith  afrt.  Iianddll{^ 
HilLf  495)  it  was  decided  that  a  justice  of  the  peace,  on  is- 
suing a  commission  to  examine  witnesses,  must  direct  the 
manner  in  which  it  shall  be  returned^  and,  if  he  omit  to  do 
so,  the  deposition  cannot  be  read  in  evidence.  Here  was 
neither  directions  or  a  stipulation,  and  there  is  no  doubt  of 
the  soundness  of  the  rule  laid  down  {see  1   Wend.^  249). 

In  H(M  agt.  Barton  (25  Barb.y  274),  where  the  commis- 
sion was  issued  out  of  a  justices  court,  and  it  was  held  that 
when  the  body  of  the  commission  contiiins  an  explicit  di- 
rection in  respect  to  the  return  of  such  commission,  this 
is  sufficient,  although  there  be  no  direction  indorsed  on  tJie 
bach  H>f  it.  By  parity  of  reasoning,  when  the  stipulation 
shows  how  the  commission  should  be  returned,  it  is  enough^ 
and  the  case  cited  sustains  the  position  that  it  should  controL 

In  Crawford  agt.  Loper  (25  Barb.y  449)  it  was  decided 
that  the  direction  as  to  the  manner  of  returning  a  commis- 
sion must  be  signed  by  the  officer  settling  the  interrogato- 
ries, otherwise  the  deposition  cannot  be  read  in  evidence. 
The  learned  judge  says,  ^^  This  provision  cannot  be  dispensed 
with,  except  by  the  consent  of  parties.'^  It  follows  then  if 
they  stipulcite,  that  the  consent  thus  given  should  control. 

None  of  these  cases  hold,  that  under  the  circumstances 
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existing  here,  that  a  deposition  taken  under  the  commission 
was  improper  evidence,  and  I  am  indisposed  to  strain  apoinfc 
in  rejecting  evidence  which  had  an  important  bearing  upon 
the  controversy  in  this  case.  While  care  should  be  taken 
that  testimony  taken  in  this  manner  should  be  given  as  re- 
quired by  law,  I  am  of  the  opinion  that  objections  of  this 
character,  which  do  not  affect  the  merits,  and  at  most  are 
mere  irregularities,  would  more  properly  be  presented  on 
motion  at  special  term,  and  I  concur  with  the  remark  of  Mor- 
gan, J.  in  Burrill  agt.  Watertown  Bank  and  Loan  Co.  (51 
Barb.y  lOS,  115)  that,  '^mere  formal  objections  to  the 
return  of  a  commission  will  not,  in  general,  be  legarded  at 
the  trial,  and  I  think  the  practice  is  a  good  one,  which  re- 
quires the  party  objecting  on  such  ground,  to  move  the 
court,  before  the  trial  to  suppress  the  deposition,  in  order 
to  avail  himself  of  them."  Such  a  practice  is  far  better 
calculated  to  protect  the  rights  of  parties,  and  should  be  in- 
voked, so  as  to  limit  objections  to  the  competency  of  the 
witness,  and  the  admissibility  of  his  evidence,  and^to  cases 
where  the  defects  are  entirely  jurisdictional,  and  cannot  be 
obviated  {see  Kimball  ^gt.  Davis,  19  Wend,  437, 439 ;  Union 
Bank  agt.  Torretfj  6  Dtier^  628 ;  Zellweger  age.  Caffe^  5 
Buer,  100 ;  Sheldon  agt.  Wood,  '4  Bosew,  269,  280,  2  Wh. 
Pr.y  3d  ed.j  324).  The  suggestions  made  in  the  authorities 
last  cited,  as  to  iormal  defects  are  endorsed  ireely  in  Bust 
agt^  Eckler  (  41  N.  F.,  492,  497),  a  recent  case  reported 
since  the  argument  of  the  case  at  bar.  In  this  case,  th& 
defendant  had  abundant  opportunity  to  make  such  a  motion,, 
as  several  mouths  elapsed  after  the  commission  and  deposit- 
tion  were  filed  before  the  trial.  It  is  apparent  that  the 
court  erred  in  rejecting  the  deposition. 

New  triul  granted,  with  costs,  to  abide  the  event. 

Po'iTEU  and  Parkeu,  JJ.  concurred. 
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SUPREME  COURT. 

Ebekezbb  S.   Williahs,  reRpondent,  agt  Franklin  K. 

Fbazieb^  appellant. 

Where  sheep  were  let  by  the  plaintiff  to  the  defendant,  by  an  agreement  in  writing, 
for  two  years,  on  certain  termt  and  were  to  be  returned  in  the  same  eondition  •■ 
•  when  let,  and  they  were  retomed  by  the  defendant  at  the  time  specified  (Decem- 
ber 1st,  1868),  and  the  plaintiff  inqnired  of  the  defendant  if  they  had  been  with  a 
back,  the  defendant  represented  that  they  had  not,  and  plaintiff  thereapon 
delivered  up  the  contract  and  accepted  the  sheep. 

The  sheep  had,  as  the  proof  showed,  been  with  a  back  at  an  improper  season, 
and  commenced  dropping  their  lambs  daring  the  winter,  and  a  nnmber  of  th« 
Iambs  died  in  conseqaence,  of  being  dropped  in  cold  weather. 

To  establish  a  mMtwn  ofdamagti^  the  plaintiff  pat  the  question,  <*  What  were  these 
sheep  worth  less  by  reason  of  their  dropping  their  lambs  earlier  than  if  in  proper 
season  V*  The  question  was  objected  to  as  incompetent,  and  not  the  legal  and 
proper  measure  of  damages.  The  objection  was  overruled,  and  the  witnesses 
answered,  $2  75  each. 

This  depreciation  in  value  was  founded  solely,  as  appeared  from  their  testimony, 
upon  their  estimate  of  the  value  of  lambs  in  August  aud  September  afterwards,  •■ 
sold  to  the  butchers : 

MtlAt  that  this  evidence  was  dearly  incompetent  on  the  subject  of  damages.  It 
furnished  no  foundation  for  estimating  damages  on  account  of  the  breach  of  the 
contract  which  was  claimed.  It  is  altogether  too  remote,  fsnciftil  and  specula- 
tive to  form  a  standard  fon  estimating  damages.  It  does  not  touch  the  diminished 
value  of  the  animals  themselves,  but  only  the  increased  value  of  their  progeny. 

The  true  criterion,  if  there  was  a  breach  ,was,  what  the  animals  were  worth  less  at 
the  time  for  sale  in  the  market,  with  their  true  condition  known  k>  the  pur- 
chaser: 

Bdi^  also  that  there  wi^  no  Irttusk  of  the  contract  by  the  defendant  The  defend- 
ant proved,  and  it  was  uncontradicted  by  the  plaintiff,  that  the  sheep  when  ha 
took  them  of  the  plaintiff  were  in  the  same  condition  in  regard  to  their  pregnancy, 
as  those  he  returned,  and  began  to  drop  their  lambs  in  January,  and  dropped 
them  in  February  and  March.  And  the  contract  was  that  the  sheep  wore  to  b# 
returned  in  the  same  condition  as  when  taken — which  they  were  in  Cut. 

Fourth  D^artmenty  Oeneral  Term^  November^  1870. 

Brfore  MuLLiN,  Talcott  and  Johnson^  JJ. 

This  action  was  brought  in  a  justice's  court^  to  recover 
damages  for  an  alleged  breach  of  warranty  in  a  contract 
for  the  letting  of  a  number  of  sheep. 
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December  20,  1866,  plaintiff  loaned  to  defendant  a 
number  of  sheep  to  be  returned  at  the  end  of  two  years^ 
in  as  good  condition  in  all  respects  as  when  received,  and 
for  the  use  of  which  he  was  to  receive  from  defendant  llb» 
6oz*  of  wool,  per  head^  each  year. 

The  contract  was  in  writings  and  at  the  expiration  of 
the  time,  the  defendant  surrendered  the  sheep,  and  plaintiff* 
accepted  them,  and  delivered  up  the  contract.  At  the 
time  the  sheep  were  returned,  the  plaintiff  asked  defend- 
ant if  they  bad  been  with  a  buck,  the  defendant  represented 
that  they  had  not,  and  plaintiff  relying  on  that  representa- 
tion,  delivered  up  the  contract  and  accepted  the  sheep* 
The  sheep  had  as  the  proof  showed,  been  with  a  buck 
at  an  improper^  season,  and  commenced  dropping  their 
lambs  during  the  winter,  and  a  number  of  the  lambs  died  in 
consequence  of  being  dropped  in  cold  weather.  To  estab- 
lish a  measure  of  damages,  the  plaintiff  put  the  following 
question,  ^^  What  were  these  sheep  worth  less  by  reason  of 
their  dropping  their  lambs  earlier  than  if  in  proper  season  f 
This  question  was  objected  to  as  incompetent,  and  not  the 
legal  and  proper  measure  of  damages.  The  objection  was 
overruled  and  the  witness  answered  $2  75  each. 

The  justice  rendered  a  judgment  against  the  defendant 
for  $21  28,  damages  besides  costs. 

The  defendant  appealed  to  the  county  court  of  Jefferson 
county,  from  the  judgment  of  the  justice,  which  court 
having  affirmed  said  judgment,  the  defendant  appealed  to 
this  court. 

Moore  &  McCartin,  for  appellant. 

I.  The  plaintiff  was  the  first  witness  sworn  on  the  ques- 
tion of  damages,  when  the  following  question  was  pro- 
pounded to  him,  *^What  were  these  sheep  worth  less  by 
reason  of  their  dropping  their  lambs  earlier  than  if  in  proper 
season  t" 
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1st.  This  question  was  objected  to  as  incompetent  and  not 
the  legal  or  proper  measure  of  damages.  The  court  overruled 
the  objection,  and  held  the  evidence  competent.  This  rul- 
ing was  clearly  erroneous.  The  measure  of  damages  in  an 
action  for  breach  of  warranty  in  the  sale  or  exchange  of 
personal  property,  is  the  difference  between  the  value  of 
the  property,  cU  the  time  of  the  sale.  Considering  it  as  cor- 
responding with  the  warranty,  and  its  value  with  the  defect 
complained  of.  Hence,  if  it  can  be  held,  that  a  warranty 
was  established  in  this  case,  the  damages  the  plaintiff  was 
entitled  to  recover  was  the  difference  between  the  value  of 
the  sheep,  considering  them  as  corresponding  with  the 
alleged  warranty,  and  their  value  with  the  alleged  defects 
at  the  time  of  delivery  to  plaintiff,  December,  1868.  MulUr 
agt  Enoy  4  Kern,  697 ;  Voorhees  agt.  Earl^  2  JJiB,  288  5 
Gary  agt.  Oruman,  4  Hill,  625  ;  Comstock  agt.  HtUchinsanj 
10  Barb.t  211 ;  Richardson  agt.  Mason,  53  Barb.^  601.) 

This  witjess  on  his  cross-examination  said,  that  he 
arrived  at  the  damages  by  estimating;  what  lambs  could 
have  been  sold  for  in  July  or  August,  1869,  and  not  what 
sheep  were  worth  in  December,  1868,  at  the  time  the  lease 
terminated. 

2d.  Ebenezer  Williams,  a  son  of  plaintiff,  was  the  next 
witness  called,  and  was  asked  the  following  question : 
^^  What  were  these  sheep  worth  less,  dropping  their  lambs 
in  February  and  March,  than  in  proper  season  V*  This 
question  was  objected  to,  overruled,  and  the  witness  an- 
swered,    '^I  think,  from  twenty  to  twenty-four  shillings." 

On  cross-examination,  he  says:  *'My  opinion  ot  dam- 
ages is  predicated  on  what  lambs  are  worth  in  July  and 
August,  and  not  on  what  sheep  were  worth  last  December.'' 

It  was  clearly  a  speculative  way  of  arriving  at  the  dam- 
ages, as  both  witnesses  were  estimating  what  lambs  would 
sell  for  in  July  and  August,  1SG9,  and  the  suit  was  tried  in 
June,  1869.  There  was  no  other  evidence  given  on  the 
trial  on  the  subject  of  damages  |   and  thus  it  will  be  seeiii 
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there  was  not  a  word  of  competent  evidence  on  the  question 
of  damages  in  the  case. 

1^^.  Because  the  inquiry  did  not  call  for  the  true  rule  or 
measure  of  damages. 

2d»  It  should  have  been  confined  to  the  time  of  sale. 

dd.  The  witnesses  were  not  shown  competent. 

IL  The  evidence  in  the  case  does  not  establish  a  contract 
of  warranty.  The  plaintiff  must  allege  the  existence  and 
terms  of  an  implied  warranty  as  explicitly  as  in  case  of  an 
oxpress  warranty.  This  he  failed  to  do  (  Prentice  agt.  IHke^ 
6  Duery  220). 

The  learned  judge  who  decided  the  case  in  the  court  be- 
lowy  says  in  his  opinion,  **  There  is  no  dispute,  that  the 
rule  of  damages  is  the  difference  in  value  of  the  sheep,  if  in 
the  condition  that  the  defendant  warranted,  and  their  value 
in  the  condition  in  which  they,  in  fact,  were,"  and  then 
Adds,  that  he  thinks  the  question  asked  was  '^  tantamount 
to  this.'' 

The  difficulty  with  this  decision  is,  that  it  is  directly  in 
oonflict  with  a  series  of  decision  irom  the  case  of  Voorhees 
agt.  Earlf  (2  HiUy  288),  down  to  the  present  time.  And 
the  only  case  cited  by  the  learned  judge,  in  his  opinion,  (53 
Barh,^  ^0\)j  holds  directly  the  contrary  of  this  new  rule  of 
-evidence. 

III.  The  contract  being  m  writing,  and  the  sheep  having 
been  returned  and  delivered  on  the  day  they  were  due  by 
its  terms,  and  the  contract  surrendered  up,  such  delivery 
and  surrender  were  an  acceptance,  and  satisfaction  of  said 
•contract,  and  the  plaintiff  cannot  recover  upon  it. 

IV.  The  contract  was  in  all  respects,  fulfilled.  The  proof 
bowed,  that  the  sheep  were  returned  in  the  same  condition 
in  regard  to  pregnancy  as  when  receive  from  plaintiff 
Hence,  the  contract  was  not  broken. 

W.  C.  Thompson  for  respondent. 
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L  The  ewes  began  dropping  their  lambs  in  February  and 
through  March,  and  in  consequence  of  the  inclemency  of 
the  weather  the  lambs  were  lost. 

If  defendant  had  spoken  truly,  the  plaintiff  might  have  re^ 
fused  to  receive  them,  or  could  have  butchered  the  sheep 
and  not  kept  them ;  but  he  kept  them  on  defendant's  repre- 
sentation. The  plaintiff  received  the  sheep  upon  the 
assurance  of  the  defendant,  which  assurance  was  false  in 
fact ;  hence,  there  was  a  warranty,  and  breach  of  it. 

IL  The  sheep  began  dropping  their  lambs  three  montha 
earlier  than  defendant's  assurance.  The  question,  **  How 
much  less  were  these  sheep  worth  by  reason  of  dropping 
their  lambs  earlier,  than  if  in  proper  season  t"  was  equiva^ 
lent  to  asking  how  much  less  were  the  sheep  worth  by  reason 
of  their  not  having  been  as  warranted.  The  question  was 
within  the  rule  laid  down  by  all  courts  on  this  subject. 

By  the  courts  Johnson,  J. — Assuming  that  the  contract  had 
been  broken  by  the  defendant,  as  alleged,  ^*  in  not  returning 
the  sheep  in  as  good  condition  as  when  let,"  which  seems 
quite  doubtful  upon  the  evidence;  still  the  judgment  can- 
not be  sustained.  The  contract  between  the  parties  was  in 
writing,  and  by  it  the  sheep  were  to  be  returned  on  the  first 
day  of  December.  They  were  returned  on  that  day,  and 
the  plaintiff  after  examining  them,  accepted  them  as  a  ful- 
filment of  the  contract,  and  surrendered  the  contract  to  the 
defendant.  The  contract  had  been  kept  by  the  plaintiff,  and 
he  gave  it  up  to  the  defendant  on  the  return  of  the  sheep 
as  satisfied.  The  plaintiff  claims  that  when  the  sheep  were 
returned,  the  defendant  represented  to  him  that  no  ram  had 
had  access  to  the  ewes,  when  in  fact  they  were  in  an  ad- 
vanced state  of  pregnancy,  and  that  had  he  known  their 
true  situation  in  that  regard,  he  would  not  have  accepted 
them  when  returned,  and  surrendered  the  contract.  The 
defect  in  the  condition  of  the  sheep,  on  account  of  which 
damages  are  claimed,  is  that  they  were  so  far  advanced  in 
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pregnancy,  that  they  brought  forth  their  lambs  in  February 
and  March,  which  is  an  improper  season,  and  that  in  conse- 
quence of  the  lambs  coming  so  early,  they  could  not  be 
raised,  but  al]  died.  The  proper  season  is  shown  to  be  the 
last  of  April  and  the  monthe  of  May  and  June.  The  plain- 
tiff claimed,  and  by  the  testimony  of  himself  and  his  son, 
sought  to  prove  that  the  ewes  were  each  worth  $2  75  less 
than  they  would  have  been  had  they  not  dropped  their 
lambs  at  this  improper  season.  This  depreciation  in  value 
was  founded  solely,  as  appears  from  their  testimony,  upon 
their  estimate  of  the  value  of  lambs  in  August  and  Septem- 
ber afterwards,  as  sold  to  the  butchers. 

This  evidence  was  objected  to  by  the  defendant  when 
given,  and  he  moved  to  strike  it  out  after  it  was  given,  as 
an  improper  measure  and  basis  of  damages,  but  his  objection 
and  motion  were  overruled  by  the  justice.     This  evidence 
was  clearly  incompetent  on  the  snbject  of   damages.      It 
furnished  no  foundation  for  estimating  damages,  on  account 
of  the  breach  which  was  claimed.     It  assumes  that  the  ewes 
were  by  the  contract,  to  be  returned  in  a  condition  to  bring 
forth  lambs  at  the  proper  season,  and  that  the  lambs  when  thus 
brought  forth  would  all  have  lived,  and  in  August  and  Sep- 
tember thereafter  have  been  in  a  fit  condition  for  the  butcher, 
and  of  the  value  of  $2  75,  which  the  plaintiff  had  sold  his 
lambs  for,  that  season.     This  is  altogether  too  remote,  fan- 
ciful   and  speculative  to  form  a  standard  for    estimating 
damages.     It  involves  too  many  contingencies,  and  does  not 
touch  the  diminished  values  of  the  animals  themselves,  but 
only  the  increased  values  of  their  progeny.     The  true  crite- 
rion, if  there  was  a  breach,  was  what  the  animals  were  worth 
less  at  the  time  for  sale  in  the  market,  with  their  true  con- 
dition known  to  the  purchaser.    There  was  no  evidence  on 
that  subject,  except  it  was  shown  by  the  plaintiffs  son,  that 
ewes   which  dropped  their  lambs  thus  early  were  worth 
more  the  succeeding  Fall  to  sell  to  the  butcher  than  those 
which  dropped  their  lambs  as  late  as  May  and  June.     This 
VouXLL  28 


434  '^^^^'^  YOBX  FBACnOE  BEPOBT& 

WUliami  agt  Frasier. 

waa  alsO'evidence  tending  to  show  that  Iambs  dropped  thus 
early  were  worth  more,  if  raised  in  August  and  September, 
than  if  dropped  in  May  or  J  une. 

But  the  plaintiff  gave  no  evidence  to  show  what  condi* 
tion  the  aheep  were  in  as  to  pregnancy,  when  let  to  the  de- 
fendanty  whether  they  were  pregnant  at  all,  or  whether 
they  vfere  in  a  condition  to  brio^  forth  their  lambs  in  Feb- 
ruaiy  or  ^Carch^  or  in  May  or  June.  Consequently,  there  was 
nothing  on  bis  part  to  sbow  affirmatively  that  the  sheep 
weriB  whe^a  returned^  in  a  condition  different  from  the  con- 
ditioa  they  were  in  when  let  to  the  defendant.  The 
defendant;  on  the  contrary,  testified,  and  produced  other 
witnesses  to  prove,  that  the  sheep  when  he  took  them  of  the 
plaintiffy  were  in  the  same  condition,  in  that  regards  as  those 
be: returned)  .and  began  to  drop  their  lambs  in  January,  and 
dropped  tbem  in  February  and  March.  This  was  uncontrsr 
dieted  by  the  plaintiff.  The  contract  was  tb^t  the  sheep 
wei:e  to  be  returned  in  the  same  condition  as  when  let 

They  were  taken  to  be  returned  in  two  years,  and  if  they 
were  returned  in  the  same  unfavorable  condition  as  to  preg- 
nancy as  when  received,  the  contract  has  not  been  broken, 
whatever  damages  the  plaintiff  may  have  sustained  by 
reason  pf  liis  lambs  having  come  too  early  for  their  safety 
and  his  profit.  The  contract,  therefore,  is  not  shown  to 
have  been  broken.  But  if  it  had  been,  the  testimony  in 
regard  to  damages  was  incompetent  and  improper.  The 
judgment  of  the  county  court  and  of  the  justice  must 
therefore  be  reversed. 
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SUPEEME  GOURT, 

Mjoly  a.  Hikes,  appellant,  agt.  Tms  Oitt  or  Lookbobt, 

Despondent. 

HiaomiM^flMpatf  of  the  oitj  of  Ijopkport,  havo  tha;M«wr  tndit  Utbg^.du^i^ 
make  and  repair  cr^wwittf  in  that  oit  j.  These  aie  not  left  to  be  inferred,  but  are 
ezproHly  givenand  ioipoeed  by  the  charter.  And  the  city  it  liable  for  whatoTor 
diunacges  individnals  niay  eaetaiB  by  reason  of  the  omission  to  keep  in  repair  soeh 
erosBwalks. 

The  oommon  oooneily  in  addition  te  the  powers  mentioned  aboTo,  haTO  (by  their 
eharter),  that  of  oommiseioners  of  highways  of  towns,  and  under  theft  power  it  is 
the  imperatire  duty  of  the  eommon  eoonoil  to  eanse  croeswalks,  &o.,  to  be  re- 
paired and  if  it  is  not  done,  the  eity  is  liable  tot  any  personal  injories  to  any  one 
by  reason  of  sneh  negleot 

The  language  of  the  charter  is  permissiTO — ^tbe  common  eonneil  may  regulate,  ite. 
Bat  this  does  ^ot  authorise  the  common  council  to  amUy  i»  iti  duerttumto  peiform 
the  duty,  and  not  be  liable  for  damages  resulting  from  such  omission.  Booh  ia 
not  the  law. 

If  the  common  council,  in  their  dtjcrefwa,  make  a  new  street,  sidewalk,  crosswalk, 
ftc,  the  same  discretion  require  it  to  keep  them  in  repair,  or  become  liable  I6r 
the  consequences,  in  case  of  neglect. 

If  the  common  council  desires  to  exempt  itself  from  liability  by  reason  of  the  want 
of  funds,  it  must  proye  the  fact,  and  unless  proved,  it  is  liable. 

Fourth  Judicial  Department 

Syracuse^  General  Term^  May^  1871. 

Before  Mullin,  P.  tT.,  Johnson  and  Talcott,  JJ. 

This  was  an  appeal  by  the  plaintiff  from  a  j  udgment  en- 
tered on  report  of  a  referee,  dismissing  the  complaint,  with 
costs.     The  report  of  the  referee  is  as  follows : 

To  the  Supreme  Court  of  the  State  of  Ntw  York : 

The  undensigned,  to  whom,  by  an  order  dated  the  ^th 
day  of  October,  1670,  the  issues  in  this  action  were  referred 
to  the  undersigned  to  hear,  try  and  determine  the  same, 
begs  leave  to  report :  That  he  has  been  attended  by  the 
plaintiff*  and  her  attorney  and  counsel,  and  by  the  attorneys 
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and  counsel  of  the  defendant,  and  has  taken  the  evidence  od 
behalf  of  the  respective  parties  touching  the  questions  of 
fact  involved,  respectively  submitted  by  them  on  their  be- 
half; and  after  hearing  the  arguments  of  the  counsel  of  the 
respective  parties  thereupon,  and  after  due  consideratioD 
thereupon  had,  finds  and  determines  as  questions  of  fact. 

Frst.  That  in  August,  1867,  Spring  street,  running 
,  northerly  and  southerly,  and  Chesnut  street,  running 
easterly  and  westerly,  intersecting  each  other,  were  public 
highways  in  the  city  of  Lockport,  and  in  that  month,  under 
the  direction  of  the  common  council  of  said  city,  a  plank 
cross-walk  was  built  across  Spring  street,  along  the 
northerly  line  of  Chesnut  street,  by  the  parties  deemed  by 
said  common  council  to  be  benefited  thereby. 

The  east  part  of  the  walk  was  constructed  by  laying 
two  courses  of  three-inch  oak  plank,  extending  westerly 
from  the  sidewalk  across  the  gutter  or  ditch  on  the  easterly 
side  of  Spring  street. 

The  interior  edges  of  these  planks  were  crooked,  so  as  to 
leave  immediately  over  the  gutter  an  opening  between  the 
planks  some  four  inches  wide  and  several  feet  long,  tapering 
to  the  extremities.  This  opening,  at  the  time  the  walk  was 
constructed,  was  closed  by  fitting  in  a  piece  of  plank,  which 
was  fastened  with  a  spike.  This  crosswalk  was  built  in  a 
proper  and  substantial  manrter  and  was,  at  the  time  of  its 
completion,  in  all  respects  safe. 

About  a  year  after  the  completion  of  the  walk,  the  two 
planks  in  question  became  loosened  from  their  fiEistenings 
^nd  the  piece  which  had  been  put  in  to  close  up  the  open-^ 
ing  between  them  was,  by  some  unknown  cause,  removed, 
leaving  an  opening  between  the  planks  in  question,  varying 
at  times,  from  four  to  six  inches  in  width,  as  the  planks 
worked  apart  after  being  loosened.  This  opening  rendered 
the  sidewalk  in  question  dangerous  to  persons  passing  over 
it^  particularly  in  the  night  time. 

On  the  30ch  of  June,  1870,  in  the  night  time  and  daring 
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^  severe  thunder  storm,  in  the  darkness,  which  was  great, 
except  when  lighted  by  flashes  of  lightning,  the  plaintiff, 
in  passing  along  the  crosswalk  in  question,  without  knowing 
its  dangerous  condition  and  without  fault  or  carelessness  on 
ber  part,  accidentally  stepped  through  the  opening  between 
the  planks  in  question,  into  a  deep  gutter  or  ditch  beneath, 
which  caused  her  to  fall  heavily,  and  to  severly  injure  one 
foot  and  leg  and  one  arm  and  shoulder  of  the  plaintiff. 

The  crosswalk  in  question  had  been  in  this  dangerous 
condition  for  about  one  year  prior  to  the  injury  of  the 
plaintiff,  and  its  dangerous  condition  during  that  time  had 
been  plainly  visible  to  all  who  passed  that  way  in  the  day 
time. 

The  defendant  had  not  been  expressly  notified  of  the 
dangerous  condition  of  this  crosswalk  before  the  injury  of 
the  plaintiff,  but  its  dangerous  condition  had  existed  for  so 
long  a  time,  plainly  to  be  seen  by  all  passing  that  way,  that 
the  defendant  had  thereby,  and  before  the  accident,  con- 
structive notice  of  such  condition  of  said  crosswalk. 

The  injuries  received  by  the  plaintiff  on  the  night  in 
^juestion,  were  not  occasioned  by  nor  contributed  to  by 
any  negligence  on  her  part,  but  her  injuries  were  aggra- 
vated by  neglect  on  her  part  afterwards.  These  injuries 
were  not,  probably,  of  a  permanent  character,  but  they 
necessarilly  caused  her  much  pain  for  several  weeks, 
•during  which  she  was,  for  a  part  of  the  time,  confined  to 
her  room,  and  thereby  was  unable  to  pursue  her  usual 
4ftVOcation.  She  was  a  pamter,  paper-hanger  and  laundress, 
and  was  and  is  dependent  upon  her  labor  for  support.  In 
order  to  be  cured  of  her  injuries  she  also  necessarily  em- 
ployed medical  aid,  and  procured  medical  applications  at 
considerable  expense  to  her.  That  in  consequence  of  the 
injuries  the  plaintiff  received  on  the  night  in  question,  she 
suffered  damages,  for  which  the  sum  of  three  hundred  dollars 
would  be  a  reasonable  compensation. 

Second.  As  conclusions  of  law,  I  find  that  the  common 
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council  of  the  city  of  Loekport  has,  under  its  charter,  dis-^ 
cretionary  powers  to  direct,  by  ordinance,  the  crosswalks 
within  the  city  to  be  repaired,  and  to  cause  an  assessment 
of  the  expense  of  making  such  repairs,  to  be  made  on  the 
property  deemed  to  be  benefited  thereby,  and  not  other* 
wise. 

That  the  failure  of  the  common  council  of  the  city  of 
Lockp<M*t  in  the  exercise  of  its  discretionary  powers  to  direct 
the  repairs  of  the  crosswalk  in  question,  to  be  made  so  a» 
to  remedy  its  dangerous  condition,  does  not  render  the  city 
liable  to  the  plaintiff  for  the  damages  which  she  has  sus- 
tained in  consequence  of  such  injuries  as  she  received  by 
reason  of  the  dangerous  condition  of  the  crosswalk. 

That  the    plaintiff's    complaint  be  dismissed,  and   the 
defendant  have  judgment  accordingly,  with  costs. 

Dated  November  7th,  }8709  A.  W.  Bbazeb,  r^eree. 

8.  W.  LocKWOOD,  Jbr  appellant 

I.  The  defendant  is  a  municipal  corporation,  incorporated 
under  chap.  365,  Laws  of  1865.  A  municipal  corporatioa 
ie  bound  to  keep  its  streets,  sidewalks  and  crosswalks  in  » 
safe  condition  for  public  use,  and  free  from  dangerous  de- 
fects, which  vigilance  and  care  can  detect  and  remove.  A 
person  may  walk  or  drive  m  the  darkness  of  the  nighty 
relying  upon  the  belief  that  the  corporation  has  performed 
its  duty,  and  that  the  streets  or  walks  are  in  a  safe  condi- 
tion. The  person  walks  by  faith,  justified  by  law,  and  if 
his  faith  is  unfounded  and  he  suffers  an  injury,  the  party  in 
fault  must  respond  in  damages  {Davenport  agt.  Ruckman  and 
The  Mayor  of  New  York,  21  N.  F.,  668  j  Fureee  agt.  Netn^ 
York  Cityy  3  Hill,  612;  Storrs  agt.  City  of  Utica,  17 
N.  r.,  104  ;  Conrad  QgU  The  Village  of  Ithica,  \6  N.  Yy 
168;  Hutson  agt.  Mayor,  dtc.^  Netv  Yorh^  9  N.  F.,  163  ;. 
Hichock  agt.  Village  of  PlaUshurgh,  16  -ST.  F.,  161  ;  Weet 
agt.  The  Trustees  of  the  Village  of  Brochport  {opinion  by  Jus^ 


MEW  TOBK  PRACTICE  BEF0BT8.       459 

HinM  agt.  City  of  Lockp<ni. 

tice  Selden)y  16  N.  Y.j  151  ;  Clark  agt.  The  City  of  Loci^art, 
49  Barb.y  580 ;  WaTlacA  agt.  The  MatfOfy  dke.j  New  York,  2 
UiU.^  440 ;  Bochester  Lead  Co.  agt.  CUy  d/  Bioehester\  3 
Comst.,  463. 

By  ch.  824,  Lam  o/1867,  Title  5,  ^  1  {as  amended)^  <<  The 
common  council  shall  be  commissioners  of  highways  for 
said  city.  They  may  regulate^  repair,  amend,  aber  aadclton 
the  streets,  alleys,  highways)  bridges,  side  and  cvosswailks^ 
drains,  sew^^,  wharves,  pielis,  dociis,  canals  and  slips  in 
said  city,  and  prevent  the  ineumbering  of  Hm  same  in  aoy 
manner,  and  protect  the  same  from  encroacfamento  and  in- 
jury. They  may  direct  and  regt^te  tbe  planting,  rearing 
and  preserving  of  ornamental  trees  in  tbe  streets  and  pariM 
of  said  city.  But  nothing  herein  contained  siMdl  prevent  tbe 
improving  of  highways  by  local  assessment." 

The  referee,  m  his  findings'  as  coBcInsionsf^f  Ikw,  seems 
to  have  overlooked  the  express  powers  granted  te  tfa^  ooin^ 
mon  council,  as  commissioners  of  highwayn  for  said  ori^^  te 
repair  the  crosswalk  in  question  according  to  the  abdrvoseo- 
tion,  and  does  not  make  any  distinctioii  on  that  aoeount, 
which  has  been  recognized  by  well  settled  atttboritiea^  berets 
tofore  cited  {see  Clark  agt  The  City  <^  LodBport,  4»  Bas^y 
580,  and  cases  there  cited). 

The  defendant  is  provided  with  a^saperintendvat  of  etrtets 
{chap.  365,  Laws  of  1865,  UtU  4,  %  12)4 

The  defendant  has  power  to  direct  the'  m4kii%^  dnrlrin^ 
repairing  streets,  sidewalks  and  crosswalks (XoNrs BIBBS', 
chap.  365,  title  3,  §  8,  sub.  17,  19,  33,  38)« 

Where  a  municipal  corporation  is  empowered  by  its  char- 
ter to  keep  its  streets  and  walks  in  repair,  it  is  bound 
to  do  so ;  although  the  language  is  that  of  permissioB  and 
not  of  command,  its  nature  is  plainly  imperative  {Httitson 
agt.  MayoTy  dtc.y  of  N.  F.,  9  N.  r.,  163,  168,  169  ;  Fursee 
agt.  N.  Y.  Cityy  3  HiU,  612  ;  Adsiiand  others  agt.  Brady,  4 
Hilly  630  ;  ^si  DeniOj  601). 

The  defendant  is  expressly  empowered  to  make,  or  order 
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and  direct  the  making  of,  general  or  local  improvements  in 
the  streets,  lanes  or  alleys  of  said  city  {see  charter  of  drfend- 
anty  ^  1,  sub.  8,  titk  3,  Imws  of  1865). 

The  crosswalk  in  question  was  in  .the  street  or  highway 
and  part  and  parcel  thereof;  it  was  constructed  across  Spring 
street 

If*  the  crosswalk  in  question  is  to  be  considered,  in  effect, 
a  sidewalk,  then  it  is  a  part  of  the  highway  {see  WaUaee 
agt.  The  Moffor,  dtc^  of  New  York,  2  HiU.j  440 ;  Daven- 
port agt.  Ruchman^  37  K  T.,  673). 

Although  the  corporation  may,  by  ordinance,  impose  the 
duty  of  reparing  sidewalks  or  crosswalks  upon  the  adjoining 
owners,  this  does  not  relieve  the  corporation  from  the  lia- 
bility {Wallace  agt.  Mayor ^  dke.,  of  N.  Y.,  2  HiU.,  450— 

461). 

The  defendant  is  provided  with  a  highway  fund  of  $2»600 
a  yeaf  to  defray  incidental  expenses  in  repairing  the  high- 
ways {Laws  of  1869,  chap.  836,  %lj  of  title  7  {as  amendedj^ 
page  2007). 

Section  18,  title  6  of  said  charter^  Laws  of  1867:  ''  The 
moneys  collected  for  poll  tax  shall  be  used  for  highway  pur- 
poses, and  the  commissioner  of  streets  shall  be  an  overseer  of 
highways,''  &c. 

The  crosswalk  in  question  extended  over  a  deep  gutter  or 
ditch.  It  is  submitted  that  it  may  properly  come  under  ad- 
ditional %  21,  to  title  6,  Lcms  of  1869,  chap.  836,  as  follows : 
f*  The  common  council  may  construct,  repair  and  maintain 
bridges,  culverts  and  reservoirsy'at  the  expense  of  the  city,' 
&c. 

If  the  defendant  had  a  discretionary  power  to  build  the 
crosswalk  in  question,  or  to  have  compelled  the  adjoining 
owners  to  build,  yet  having  acted  under  the  power  granted, 
they  were  bound  to  see  that  it  was  kept  in  a  safe  condition 
of  repair ;  though  the  language  of  the  statute  may  be  per- 
missive or  discretionary,  yet  it  is  plainly  imperative  {Hutson 
agt.  Mayor  of  N.  Y,  9  N.  F.,  167,  168, 169). 
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n.  The  referee,  in  deciding  the  case  in  question,  has,  un- 
doubtedly,  based  his  conclusions  of  law  upon  the  theory 
advanced  in  the  cases  of  Hart  agt  The  City  of  Brooklyn  (36 
Barh.f  226)  ;  Cole  agt.  The  Village  of  Medina  (27  Barh^  218); 
Peel  agt  The  Village  o/Batavia  (32  Barb.,  634).  I  think  it 
will  be  conceded  that  Judge  Marvin,  of  the  8th  judicial  dis- 
trict, who  gave  his  opinion  in  the  two  cases  last  mentioned,  has 
decided  the  case  of  Clark  agt.  The  City  of  Loekport  (49  Barb., 
^80),  adverse  to  his  theory  in  those  cases.  He  yields  to  the 
principle  advanced  in  the  confirmation  of  the  Plattsburgh 
case  by  the  court  of  appeals. 

The  case  of  HaH  agt  The  dig  of  Brooklyn  (86.  JBorfr., 
226)  is  not  a  parallel  case  with  the  one  in  question.  The 
powers  granted  to  the  common  council  of  the  city  of 
Brooklyn  in  relation  to  the  side  or  crosswalks,  is  extremely 
limited  {Lqms  of  1834,  chap.  92,  ^26,  sub.  16  and  20)^ 
The  common  council  is  nowhere  made  commissioners  of 
highways  for  saidcitg.  The  main  powers  granted  in  relation 
to  side  or  crosswalks,  is  as  follows :  ^^  To  direct  and  regulate 
the  flagging  of  sidewalks,  or  laying  the  same  with  brick,  to 
prevent  encumbrances  on  the  same,  and  to  compel  the 
keeping  of  the  same  cleared  and  free  from  snow«  ice  or  dirt, 
and  to  direct  the  sweeping  and  cleaning  of  streets  by  the 
persons  owning  or  occupying  premises  fronting  thereon.'' 

III.  The  referee  has  decided  that  the  defendant  is  not  lia- 
ble to  the  plaintiff  for  the  injuries  she  has  sustained,  upon 
the  theory  that  the  defendant,  under  its  charter,  has  discre- 
tionary powers  to  direct,  by  ordinance,  the  crosswalks  with- 
in the  city  to  be  repaired.  If  such  discretionary  powers  be 
a  release  of  the  defendant's  liability,  then  the  gross  abuse  of 
such  discretionary  powers  is  equally  without  a  remedy  for 
the  person  who  may  suffer  injuries  by  the  defendant's  neglect 

to  repair. 

A  dangerous  defect  in  a  sidewalk  or  crosswalk  may,  ac- 
cording to  this  {heory,  exist  for  years,  and  be  especially  no- 
torious to  the  observation  of  the  common  council,  but  that 
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diacretUmary power  would  be  the  shield  against  the  daineges 
resulting  threiigh'  such  gross  neglect. 

By  the  acceptance  of  the  privileges  and  franchises  graBted 
in  the  charter  of  the  defendant,  and  the  ample  means  prcH 
yided  for  the  agents  and  servants  of  the  defendant  to  keep 
in  repair  the  crosswalk  in  question,  parties  have  tbe  right 
to  expect  that  while  they  are  pursuing  their  avocations,  the 
officers  of  the  defendant  have  performed  their  duty.  And 
if  a  person  be  maimed  for  life,  or  receive  a  severe 
injury,  like  the  plaintiff  in  this  case,  through  the  neglect  of 
such  officers  to  perform  their  duty,  the  defendant,  according 
to  the  authorities  heretofore  cited,  should  respond  in  dam* 
ages.  Though  the  plaintiff  be  poor,  yet  with  a  positive 
conviction  that  the  referee  who  has  decided  against  her  in 
this  case*  is  in  error  in  his  conclusions  of  law,  she  therefore 
resorts  to  this  appeal,  relying  upon  the  belief  that  the  law, 
baaed  upon  more  solid  and  equitable  principles  will  afford 
compensation  to  her  for  the  injuries  received. 

Jambs  F.  Fitts,  for  respondent 

I.  Tbese'findings  of  fact  at  once  place  this  case  ootsfde 
of  that  numerous  class,  in  which  it  has  been  held  that  a 
municipal  corporation  is  liable  to  private  damages*  resulting 
from  the  carelessness,  unskillfniness,  or  negligence  of  seeh 
corporation  or  its  agents  in  the  original  construction  or  re- 
pairs of  public  wofks.  In  other  words,  thaf  when  the'  cot^ 
poration  undertakes  to  exercise  its  powers,  it  must  do  so 
with  due  care  and  skill.  {See  Conrad  agt.  The  Trustees  of 
Ithacaj  16  N.  F.,  16Sj  Bochester  Wtiite  Lead  Company 
agt.  City  of  Rochester^  3  Comst.  463 ;  Lloyd  agt.  Mayor j 
itCjOfNew  York,  1  Seld.j  369). 

In  the  case  at  bar,  the  defendant  did  not  repair,  nor  un» 
dertake  to  repair  said  crosswalk.  This  action  is  brought 
upon  the  theory  that  defendant  is  legally  bound  to  make 
such  repair.     But, 
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IL  The  city  of  Lockport  has  by  law  discretianaryy  jiAdicial 
powers,  relative  to  the  making  and  repair  of  sidewalks  and 
crosswalks  within  its  corporate  limits.  Its  failure  in  any 
case  to  repair^  is  simply  a  legitimate  exercise  of  sueh  power, 
and  it  can  incur  no  liability  for  priyate  damages  therefor* 
{See  Chap.  824,  see.  1,  Laws  of  18&7,  Chap.  642  Laws  of 
1866,  ^^Of  Local  Improvements,^  fageSy  1162,  1163,  1164, 
Sees.  1,  3,  and  5). 

Other  acts  relating  to  the  city  of  Lockport  are  (Chap. 
365,  Laws  of  1866  ;  Chap.  809,  Laws  of  1868.) 

The  provisions  referred  to  are,  briefly,  that  tbe  common 
council,  of  said  city,  may  repair  crosswalks;  that  any  sneh 
repair  (the  same  being  a  local  improvement)  shall  he  equally 
assessed  upon  the  property  benefited ;  and  tha€,  the  same 
being  one  of  those  local  improvements  that  can  be  made  by 
the  persons  interested,  they  must  have  thirty  days  notice  to 
make  tbe  same,  when,  the  same  not  being  made,  the  work 
may  be  let,  and  the  expense  shall  be  a  lien  on  the  property 
assessed.  It  cannot  be  assessed  upon  all  the  property  in  the 
city,  nor  paid  out  of  any  general  or  other  fund,  nor  can  it 
be  made  by  the  city  in  the  first  instance.  The  referee's  con- 
elusions  of  law,,  aire  based  upon  these  e/tettites^  and  decisiens 
hereinafter  referred  to. 

The  crosswalk:  in  question  was  ai  knud  improvement.. 
The  referee  finds  that  it  was  built  b^  the  ptmies^deetned 
benefited  thereby.  It' could  only  be  repaired  in  the  same 
mmner. 

Tbe  following  cases  are  relied  upon  by  respeodeiil  as 
cenchtsive  against  its  liability  in  this  case.  (Cole  agt.  True-^ 
teeSiOf  Medina^  27  JBorft.,  218;  Peck  agt.  The  Village  of 
Baktma,  32  Barb.,  634;  Hart  et.  al.  agt.  The  C^g  of  Brooke 
lyny  36  Barb.,  226). 

And  the  law,  as  settled  by  these  cases,  has  been  furlly 
approved  by  the  court  of  appeals.  (See  Milis  et.  al.  Agt.. 
CUg  of  Brooklynj  32  N.  T.,  496,  497,  496),  in  which 
the  court  adopts  this  doctrine  of  discretionary  or  judicial 
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powerS;  and  cites  the  opinion  in  Cofe  agt.  Medina^  {8upra)y 
with  approvaK  See  also  opinion  of  Bbaboslbt,  J.,  ia 
Wilson  agt  The  Mayor,  die.,  ofJUf.  Y.,  (1  Denio,  599). 

IIL  It  may  be  contended  by  appellant  that  the  court  of 
appeals  has  settled  the  principle  that  where  the  legislative 
officers  of  a  municipal  corporation  are  made  by  law  com- 
missioners of  highways  of  their  municipality,  the  liability 
for  damages  resulting  from  non-repair  of  streets  is  positive. 
See  case  of  Detroit  agt.  Eldkehy^  (Am.  Law  Begister  for 
November,  1870),  in  which  all  the  New  York  cases  are  col- 
lected and  reviewed,  and  a  contrary  conclusion  reached. 

The  cases  are  few  and -unsatisfactory,  however,  which  hold 
municipalities  to  such  liability  for  notirr^air.  And  in  the 
general  term  cases  cited,  the  distinction  is  carefully  drawn 
between  streets  and  side  or  crosswalks.  The  duties  of  muni- 
cipal officers,  as  commissioners  of  highways,  do  not  relate 
to  walks.  The  case  of  Davenport  agt.  Buckman  and  MafOTj 
ite.,  of  New  Yorhy  (37  N.  Y..  566),  may  be  cited  by  appellant 
as  holding  municipal  corporations  liable  for  non-repair  of 
walks. 

That  case  relates'to  the  city  of  -New  York  alone,  where, 
for  obvious  reasons,  the  corporation  is  Jield  to  much  more 
strict  duty  in  this  respect  than  other  municipalities.  See 
opinion  in  this  case  in  the  court  below,  (Superior  Court, 
Oity  N.  Y.,)  (16  Abb.,  341),  in  which  the  difference  between 
the  municipal  powers  of  New  York,  and  those  of  Brooklyn, 
Medina  and  other  places,  where  the  provisions  of  the  charter 
are  similar  to  those  of  respondent,  is  carefully  pointed  out ; 
where  New  York,  is  held  liable  because  the  powers  of  its 
corporation  in  this  respect  are  ample,  while  in  the  other 
places  they  are  restricted ;  and  which  cites  the  cases  of  {CMe 
agt  Medina,  Peck  agt.  Baiavia^  and  Hart  agt.  Brooklyn)^ 
with  entire  approval. 

Therefore,  the  indorsement  by  the  court  of  appeals  of  the 
doctrine  of  non-liability  of  these  corporations,  for  failure  to 
exercise  powers  which   are  discretionary  or  judicial, 
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made  in  Mills  agt.  Brooklyn^  {supra)^  is  not  in  the  least  dis- 
puted by  the  opinion  or  judgment  in  Davenport  agt,  Ruek^ 
many  and  must  be  regarded  as  an  authoritative  application 
of  the  principle  claimed  to  such  corporations  as  respondent* 

IV.  A  class  of  cases  may  be  cited  by  appellant,  holding 
that  the  grantto  amuncicipal  corporation  of  a  power^  which 
may  be  for  the  benefit  of  the  public,  implies  a  duty  whicb 
may  be  insisted  on. 

But  these  cases  carefully  except  those  corporations 
*'  where  the  powers  have  been  so  limited  to  accomplish  the 
object  that  the  courts  have  considered  their  duty  resting  in 
too  much  doubt  to  render  them  liable,  or  that  the  duty  waa 
not  imposed  at  all,  by  an  omission  to  give  them  the  means 
necessary  to  accomplish  the  object."  (See  opinion  of 
Mason,  J.,  in  Hutson  agt.  The  Mayor y  dtCy  of  New  Yorh^  (6 
Seld.,  170). 

The  judgment  entered  on  the  report  of  the  referee  should^ 
therefore,  be  affirmed,  with  costs. 

By  the  courts  Mullin,  P.  J. — ^It  is  found  by  the  referee, 
that  the  defendant  by  its  officers^  in  August,  1867,  caused  to 
be  constructed  across  Spring  street,  in  the  city  of  Loekport 
a  crosswalk  consisting  of  two  planks,  the  interior  edges  of 
which  were  so  crooked  as  to  leave  an  opening  between  them 
across  the  gutter,  four  inches  wide  and  several  feet  in  length* 
This  opening  was  filled  when  the  walk  was  made,  with  a 
piece  of  plank  which  was  kept  in  its  place  by  spikes,  so 
that  when  the  walk  was  completed  it  was  safe,  and  in 
good  repair. 

In  about  a  year  after  the  completion  of  the  walk,  the 
planks  of  which  it  was  constructed,  became  loosened,  and 
the  piece  of  plank  which  had  been  put  between  them  to 
fill  the  opening,  was  in  some  way  removed,  and  a  hole  left 
between  the  planks,  of  from  four  to  six  inches  in  width. 
This  opening  rendered  the  walk  dangerous  to  persons  passing 
over  it,  and  especially  so  in  the  night. 
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Oo  the  dOth  June,  1870,  i&  the  night  timSf  Md  ^dpr- 
ing  a  seTore  thunder  storm,  and  while  it  W9i»  v^rj  4/$^, 
except  whej  lighted  by  the  flashes  of  lightning,  tbe  f^aintiflr 
attempted  to  pasaalong  this  walk,  fell  through  and  |Nist.^nf^ 
injury  to  the  extent  of  $300. 

Th&  walk  bad  been  in  a  daogerons  oomdition  for  abojut  |k 
•year*  aiid  4batfact  was  known  to  the  common  .oounoiK 

The  referee  held  as  a  conclusion  of  law,  that  ,as  it  was. IP 
the  discretion  of  the  common  eoanoil  to  direot  4be  repairs 
of  crosswalks  in  said  «ity,  it  is  not  liable,  beoause  of  the 
neglect  or  refusal  to  exercise  anch  disenation, -and  he  ith^ce- 
ibre,  ordered  judgment,  dismissing  plaintiff's  eompUot. 

If  tbis<;onclusion  of  the  referee  is  a  correct  cftposilion  of 
the  law  relating  to  the  powers  and  duties  of  the  cooMsnon 
council  of  Lo<!;kportr  the  inhabitants  of  that  city  ate  af  idl 
men,  the  most  miserable. 

The  proposition  comes  to  this,  the  common  council  may 
make  or  cause  to  be  made,  streets,  sidewalks,  crosswalks, 
culverts,  sewers  and  drains,  and  it  is,  thereafter,  relieved 
from  all  liability  in  respect  thereto,  notwithstanding  the 
itreets  and  walks  may  be  Wiiahed  away  by  ^floods,  the 
jewers,  &c.,  fall  in  by  reason  of  deiective  construction,  or 
filled  for  want  of  proper  care,  and  the  inhabitants  whose 
business  calls  them  into  the  streets  at  night,  and  without 
fault,  fall  into  the  opening  in  the  streets,  or  sewers,  and 
are  thereby  injured,  must  bear  Hke  loss,  because  the  com- 
mon council  have  not  seen  fit  to  exercise  the  discretion  vested 
in  them  by  the  charter,  and  cause  the  defects  in  the  streets 
to  be  repaired. 

It  rests  entirely  in  the  discretion  of  the  common  council, 
when  a  new  street  is  to  be  put  in  condition  for  public  use, 
when  a  new  side  or  crosswalk  is  to  be  laid,  or  street  paved, 
sewered  or  drained,  and  the  manner  in  which  such  work  is 
to  be  done. 

It  is  also  a  matter  resting  in  discretion  whether  any  and 
if  any,  what  part  of  the  work,  or  expense  of  making  a 
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local  in^pyoTeneot  shall  be  done  or  borne  bj  the  city,  and 
how  .»n«h  by  ^the  persona  benefited.  {Seeticm  10  q^  Gkap. 
836,  qfthe  Latest  1869). 

Tbia  is,  I  apprehend,  the  ejdent  of  their  discrotion. 

The  first,  and  one  of  the  most  important  questions  ads- 
lag  ^n  this  appeal  is,  whether  the  oonunon  oouacil  .  has 
the  power  to  make,  or  aepair  ioross  <aiid  aidesf alks  in  said 
/city« 

That  it  (has  t^e  power  j^  «)ake  and  xepair  atseeteiaaot 
questioned. 

A  cross  walk  lies  in  the  stiseet,  and  is  a  pattof  iit ;  ,mhen 
it  is  -onto!  repair,  the  street  isoot  a<  cepair,'aiid4he  pecsom 
or  corporation  bound  to  repair  the.st|ise(t  is  J^ouod  |o  vepair 
the  crosswailk,  or  whieh  is  the  same  thiipg,  tbe.part.of  ithe 
street  on  which  it  lies  must  be  made  so<aa  tbsft  <teaBMi  jmd 
persons  may  pass  o^er  it  safely. 

Where  there  is  a  sidewalk  on  either  aide  4ii  the.atreet, 
the  crosswalk  lies  between  them  and  within  thespafietset 
apart  for  teams,  and  is  intended  to  furnish. the  &at  passen- 
gers a  convenient  passage  o^er  the  gutters  on. each  side. of 
the  street. 

In  Graves  agt.  Otis,  {2  Hitty)  it  was  heW  that  the  com- 
missioners of  highways  had  control  of  the  whole  apace 
set  apart  as  a  street,  and  it  must  foHow  thst  it  is  their  ctaty 
to  keep  such  space  in  repair.  This  does  not  mean  that 
they  are  required  to  construct  side  or  crosswalks,  but  if 
the  latter  is  constructed  it  is  the  duty  of  the  commissioners 
to  keep  in  repair  that  part  of  the  street  in  which  it  lies. 

But  the  power  and  the  duty  of  the  corporation  of  Lock- 
port,  to  make  and  repair  crosswalks  are  not  left  to  be  in- 
ferred. They  are  expressly  given  and  imposed  by  the 
charter. 

By  sub.  17  of  ^8  of  title  3,  the  common  council  has 
power  to  direct  the  making,  curbing,  repairing,  macadamis- 
ing, paving  graveling  and  fllagging  of  any  of  the  streets, 
alleys,  sidewalks  and  crosswalks  in  said  city. 
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The  statute  does  not  say  in  terms  to  whom  the  discretioQ 
shall  be  given,  whether  to  the  street  superiDtendent  or  to 
the  persons  locally  benefited  by  the  work. 

The  discretion  is  to  be  given  to  the  superintendent  in 
three  cases : 

1st.  When  it  is  the  duty  of  the  common  council  to  da 
the  work,  (1  charter^  ^  12,  title  4). 

Qd.  When  the  work  to  be  done  is  a  local  improvement^ 
and  the  expense  to  be  assessed  upon  and  paid  by  the  per* 
sons  benefited. 

ScL  When  the  work  is  such  as  may  be  done  by  individ- 
uals, and  they  omit  to  do  it  within  the  time  allowed  for  thai 
purpose,  {charter,  ^  3,  title  6). 

Individuals  are  permitted  to  do  such  part  of  the  work  in 
making  such  local  improvements  as  may  be  assessed  to 
them  by  the  assessors^  when  the  work  is  of  sucb  descrip- 
tion as  it  may   be  done  by  those  interested   severally, 

{same  ^). 

In  this  case  tbe  common  council,  although  cognizant  of 
the  defects  in  the  walk,  gave  no  direction  to  any  person  or 
officer  to  repair  the  walk,  and  thus  a  duty  clearly  imposed 
has  been  as  clearly  neglected. 

Whether  the  city  is  liable  to  the  plaintiff  by  reason  of  sucb 
omission  is  the  question  to  be  hereafter  considered. 

The  proposition  is  repugnant  to  every  man's  sense  of 
right  and  justice,  that  the  common  council  of  Lockport, 
or  of  any  other  city,  can  construct  a  crosswalk  in  a  public 
street,  knowingly  suffer  it  to  be  out  of  repair  until  a  trav- 
eller breaks  a  limb,  or  suffers  some  other  great  bodily  injury 
by  reason  of  defects  in  it,  and  nevertheless  be  exempt  from 
all  liability  for  such  gross  culpable  negligence.  If  the  stat- 
ute imposes  the  duty  to  build,  and  yet  deprives  them  of  the 
power,  or  what  is  the  same  thing,  deprives  them  of  the 
means  to  repair,  the  legislature  and  not  the  corporation  is 
liable.  But,  when  there  is  no  such  want  of  means  or  power, 
if  the  crosswalk  is  built  it  must  be  kept  in  repair.    If  there 
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it  DO  power  to  repair  a  walk,  it  ought  not  to  be  built,  and 
those  building  under  such  circumstances  are  deserving  of  the 
seyerest  condemnation. 

But,  if  I  am  wrong  in  supposing  the  duty  of  repairing 
crosswalks  is,  in  terms,  imposed  upon  the  common  council 
by  the  charter,  and  it  has  no  discretion  whether  it  will  rer 
pair  a  walk  that  has  become  dangerous  to  travelers,  it  has, 
in  addition  to  the  powers  mentioned  above,  that  of  commis* 
iioners  of  highways  of  towns  (^  1,  title  6  of  charter),  and 
under  that  power,  it  is  the  imperative  duty  of  the  common 
council  to  cause  crosswalks,  &c.,  to  be  repaired,  and  if  it  is 
not  done,  the  city  is  liable  for  whatever  damages  individuals 
may  sustain  by  reason  of  such  omission. 

The  section  referred  to  is  in  the  following  words :  '*  The 
common  council  shall  be  commissioners  of  highways  of  said 
city,  they  may  regulate,  repair,  amend,  alter  and  clean  the 
streets,  alleys,  bighwas  and  bridges,  cross  and  side  walks^ 
drains,  sewers,  wharves,  docks,  piers,  canals,  and  slips  in  said 
city.'' 

But  nothing  herein  contained  shall  prevent  the  improving 
of  highways  by  local  assessment- 
More  extensive  powers  over  the  streets,  cross  and  side* 
walks  could  not  be  well  conferred,  and  the  only  limitation  is 
that  notwithstanding  the  power  is  thus  given  to  the  cor- 
poration, the  expense  of  improving  the  streets  may  be  im- 
posed upon  the'persons  benefited. 

The  duty  of  making  the  improvement  rests  with  the  cor- 
poration, but  the  expense  instead  of  being  a  charge  upon 
the  city  treasury,  may  be  imposed  upon  those  deriving  ben* 
efit  from  the  improvement. 

The  language  of  the  charter  is  permissive,  *^  The  com- 
mon council  may  regulate,"  &c.,  and  therefore  it  is  insisted, 
that  it  may  omit,  in  its  discretion,  to  perform  the  duty,  and 
not  be  liable  for  damages  resulting  from  such  omission.  Such, 
however,  is  not  the  law.  The  true  rule  is  laid  down  in  Hut^ 
son  agt.  Mayor  (6  Seld.f  163).  It  is  there  said  that  when 
Vou  XLL  29 
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n  public  body  is  clothed  with  power  to  do  ao  act,  which 
the  public  interest  requires  to  be  done,  and  the  means  of 
performance  are  placed  at  its  disposal,  the  execution  of  the 
"power  maybe  insisted  on  as  a  duty,  notwithstanding  the 
statute  conferring  it  is  only  permissive  (The  Mayors  dte.^  agt. 
Hurge,  3  mU.y  612). 

It  was  for  a  long  time  considered  by  the  profession  as 
doubtful,  whether  the  commissioners  of  highways  of  towns 
were  liable  for  injuries  resulting  from  their  neglect  to  keep 
the  roads  and  bridges  in  their  towns  in  repair;  it  haS|  hoW" 
ever,  been  finally  settled,  that  they  are  not  liable}  unless 
they  have  in  their  hands  funds  applicable  to  such  repairs 
(Oarlinghause  agt  Jaccbs^  29  N.  T.^  297). 

Buty  when  the  common  council  ol  a  city,  or  the  trustees 
of  a  village,  are  made  commissioners  of  highways,  the  doty 
to  repair  the  streets  becomes  imperative,  unless  they  not 
only  have  not  funds  applicable  to  that  use,  but  have  not  by 
the  charter  the  power  to  raibe  them  {West  agt.  The  Village 
o/BrocJqMfi,  16  N.  F,  159 ;  note  to  Conrad  agt.  Trustees  of 
Ithaca). 

In  Hickock  agt.  The  Trustees  of  Plattsburgh  (15  Barb^y 
427),  the  corporation  was  sued  for  damages  sustained  by  the 
plaintiff  in  falling,  in  the  night,  into  a  trench  dug  in  one  of 
the  streets  of  the  village,  which  was  left  without  lights  or 
guards,  notwithstanding  the  existence  of  the  trench  was 
known  to  one  of  the  trustees.  The  trustees  were,  by  the 
charter,  made  commissioners  of  highways,  and  it  was 
ahown  that  there  remained  unapplied  800  out  of  1,000  days 
highway  labor  assessed  on  the  inhabitants.  The  plaintiff 
was  nonsuited  on  the  ground,  that  the  trustees,  as  commis- 
sioners of  highways,  were  independent  officers,  and  the  cor- 
poration  was  not  liable  for  their  neglect  of  duty.  This 
judgment  was  reversed  by  the  court  of  appeals,  as  appeared 
by  the  statement  of  Denio,  J.,  in  Conrad  agt.  Trustees  of 
Ithaeoy  on  the  ground  that  the  corporation  was  liable  for  the 
xkeglect  of  duty  of  the  trustees ;  that  they  were  not  inde- 
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pendent  officers,  but  stood  to  the  corporation  in  the  relation 
of  a  servant  to  his  master,  liable  to  the  same  extent  as  a 
master  would  be  for  the  misconduct  of  a  servant. 

In  Conrad  agt  The  Trustees  of  Ithaca^  the  court  of  ap- 
peals adopted  the  opinion  of  Selden,  J.,  in  West  agt.  The 
Village  of  BrocJ^ortj  as  a  correct,  exposition  of  the  law  ap- 
plicable to  the  liability  of  corporations  and  individuals 
upon  whom  the  sovereign  power  has  conferred  by  grant  or 
•charter,  the  obligation  to  perform  the  duties  for  the  ben- 
efit of  the  public. 

The  distinction  between  the  liability  of  commissioners 
of  highways  of  towns  and  of  corporations,  whose  trustees  or 
common  council  are  declared  by  charter  to  be  commissoners 
of  highways,  is  thus  stated  by  Selden,  J.,  ^*  whenever  an 
individual  or  corporation  for  a  consideration  received  from 
the  sovereign  power,  has  become  bound  by  covenant  or 
Agreement,  either  express  or  implied,  to  do  certain  things, 
4iuch  individual  or  corporation  is  liable  in  case  of  neglect 
to  perform  such  covenant,  not  only  to  indictment,  but  to 
private  action  at  the  suit  of  the  person  injured  by  such 
neglect.  In  all  such  cases,  the  contract  made  with  the 
government  is  deemed  to  inure  to  the  benefit  of  every  in- 
dividual interested  in  its  performance.^ 

Again,  he  says :  ^^  The  liability  of  municipal  corporations 
for  the  acts  of  trustees  made  by  the  charter,  commissioners 
of  highways,  is  not  that  of  commissioners  depending  on 
whether  or  not  they  have  funds  applicable  to  the  use,  but 
is  an  absolute  liability  resulting  from  a  contract  with  the 
sovereign  power,  implied  from  the  acceptance  of  the  charter 
that  they  would  perform  the  duties  thereby  imposed  upon 
them."  Denio,  J.,  says :  in  Conrad  agt.  The  Trustees  of 
Ithaca^  ^*  that  it  was  held  in  the  case  of  Hichoch  agt.  The 
Trustees  of  Plattshurgh  to  be  a  corporate  duty  to  keep  the 
streets  in  good  condition." 

It  seems  to  me,  that  the  principles  thus  settled  by  the 
court  of  last  resort,  establish  the  liability  of  the  city  of 
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Lockporty  for  the  neglect  of  its  common  council  to  keep 
the  crosswalk  in  question  in  repair,  provided  the  commop 
council  had  funds  which  it  could  appropriate  to  that  use,  or 
power  to  raise  them. 

The  next,  and  only  remaining  inquiry  is,  whether  the 
common  council  was  furnished  with  funds  that  it  could  ap- 
ply  to  the  repair  of  the  crosswalk  in  question.  Section 
title  6  of  charter,  provides,  that  $2,500  of  the  monies  raised 
by  the  common  council,  and  no  more  except  as  thereinafter 
provided,  may  be  used  to  defray  the  expenses  of  repairing 
and  keeping  in  order  the  highways,  sewers,  bridges  and 
public  grounds  of  the  city.  By  ^  18  and  19,  each  male 
inhabitant  above  the  age  of  twenty-one  years,  not  assessed 
for  real  or  personal  property  in  said  city,  and  not  paupers 
or  lunatics,  are  obliged  to  pay  one  days'  poll  tax  which 
might  be  commuted  for  one  dollar,  to  be  applied  in  addition 
to  the  sum  named  in  the  proceeding  sei;tion,  to  the  repair 
of  the  highways. 

How  much  arises  from  the  poll  tax  we  do  not  know,  but 
it  must  be  assumed  that  proceeds  sufficient  to  make  all  ordi-» 
nary  repairs  of  streets  and  crosswalks  are  furnished. 

Under  these  circumstances,  it  was  incumbent  on  the  de- 
fendant to  show,  if  it  could  be  shown,  that  there  were  not 
funds  applicable  to  the  repairs  of'the  crosswalk  in  question. 
They  have  the  means  of  showing  the  exact  condition  of  the 
highway  fund  at  any  and  all  times,  while  the  citizen  cannot 
be  presumed  to  have  any  knowledge  on  the  subject. 

The  commissioners  of  highways  of  towns  owe  no  duty 
to  individuals  to  keep  the  highways  in  repair,  unless  fur- 
nished  with  funds,  to  subject  them  to  liability.  That  fact 
must  be  alleged  and  proved  by  the  party  seeking  to  charge 
them.  But  when  the  trustees  of  towns,  or  the  aldermen 
of  cities,  are  made  commissioners,  they  are  liable  for  neglect 
of  duty,  unless  the  charter  withholds  from  them  the  power 
to  raise  futids,  to  keep  streets,  &c.,  in  repair. 

If  any  means  are  furnished  to  them,  which  they  are  au- 


r 


NEW  YOBK  PRaCTIOE  BEPORXa  453 

Hinds  agt  City  of  Lockport. 

thorized  to  apply  to  repairs,  and  if  the  corporation  desires 
to  exempt  itself  from  liability  by  reason  of  the  want  of 
funds,  it  must  prove  the  fact,  and  unless  proved  it  is  liable* 

If  the  repair  of  crosswalks  is  not  a  charge  on  the  city 
treasury,  but  is  to  be  deemed  to  be  a  local  improvement,  and  as 
auch  the  expense  is  to  be  borne  by  those  benefited,  the  city 
is  still  liable  for  damages  resulting  from  neglect  to  keep  them 
in  repair.  Its  power  to  direct  the  repair  does  not  depend 
upon  the  consent  of  the  people,  or  any  portion  of  them. 
The  common  council  have  but  to  make  the  order,  and  the 
work  must  be  done,  and  the  property  benefited  must  pay 
the  expense,  or  the  persona  liable  to  be  assessed  must  do  the 
work  themselves. 

There  is,  therefore,  in  any  contingency,  ample  means  ac- 
cessible to  the  common  council  with  which  to  do  the  work, 
and,  upon  every  principle,  the  city  should  be  liable  if  it  is 
not  done. 

The  judgment  of  the  referee  is  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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COURT  OP  APPEALS. 

Stephen  E.  Williams,  respondent;  agt  Susan  P.  Manning^ 
administratrix,  &c.,  of  John  Morrison,  deceased,  ap- 
pellant. 

After  difBolntion,  the  letters  of  %  former  paiiDer,  not  s  pwij  to  the  tnit,  mre  Dot- 
eompetenteridenoe  againBt  the  other  partner,  who  ii  eaed  alone,  aa  admiasioDa^ 
or  aa  tending  to  prore  general  fiiets  in  the  eaae. 

As  to  soeh  fiMCa  the  partner  not  aoed  is  «  eompetent  witness,  and  most  be  called. 

Hie  plAintUr  having  arerred  his  insolrency  as  a  reason  for  not  sneing  him,  cannot. 
eliUm  that  he  is  a  party  in  interest,  and  therefore,  represents  the  solvent  party. 

Where  aa  attorney  eolleets  *  debt  of  less  then  |W0  for  absent  eiients,  and  so  mani^ea. 
the  business  as  to  inrolTe  his  clients  in  six  soits,  with  expenses  of  several  tboa- 
sand  dollars,  snch  fscts  are  proper  to  be  considered  in  fixing  theamoont  iA  eom>> 
pensation  to  be  recovered  of  the  clients  by  the  attorney. 

Argued  Januartfy  1870,  af*d  decided  Juney  1870. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
the  plaintiff  on  a  report  of  a  referee. 

The  action  was  brought  by  Williams,  an  attorney  and 
oounsellor-at-law,  to  recover  for  services  rendered  to  John 
Morrison  and  Alexander  Morrison,  and  to  obtain  restitutioik 
of  damages  and  expenses  to  which,  as  he  claims,  he  had 
been  subjected  in  their  behalf,  and  against  which,  as  he 
claims,  they  had  indemnified  him. 

Williams  collected  about  $176,  on  execution  against  one 
Sutherland,  and  paid  over  to  Morrison  and  Son.  The  prop-^ 
erty  was  claimed,  under  two  chattel  mortgages,  and  six  suits^ 
brought. 

The  whole  amount  of  principal  reported  by  referee  for 
services,  besides  interest,  was  as  follows : 

In  Ford  &  Rockwood  agt.  Williams,  $1,331  96 ;  Same 
agt.  Eenyon,  S106  29 ;  Same  agt.  Morrisons,  $106  16 ;  in 
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Freeman,  et  d.^  agt.  Williams,  $943  83;  Same  agt.  Eenyon^ 
S109  97 ;  Same  agt.  Morrisons,  $1 10  53.  Total,  $2,708  72. 

The  referee  also  allowed  interest  on  that  sum  from  Feb- 
ruary 23,  1863,  to  date  of  report,  February  14,  1868,— 
$943  16. 

The  referee  also  allowed  the  plaintiff  the  sum  of  $836  59, 
being  the  judgment  recovered  against  him  by  Ford  &  Rock- 
wood,  and  interest  thereon  from  June,  1862, — $331  98% 

The  whole  sum  reported  against  the  defendant  was  $4,- 
819  44, — on  which,  with  interest  and  costs,  amounting  to 
$5,149  47,  judgment  was  entered,  June  30,  1868. 

The  casA  against  Williams,  went  twice  to  the  court  of 
appeals,  and  is  reported,  (13  N.  T.j  &11 ;  24  N.  T.,  359). 

Ford  &  Rockwood  finally  succeeded  in  all  three  suits 
brought  by  them.  Freeman  failed  in  the  three  suits  brought 
by  him,  but  no  costs  have  as  yet  been  collected  out  of  bi^ 
estate  by  Williams. 

John  A  Alexander  Morrison  dissolved  partnership  in 
December,  1848,  shortly  after  the  sale  upon  the  original 
execution. 

They  authorized  Williams  as  their  agent  to  indemnify  the 
shenff,  and  managed  the  defense  of  the  suits  op  to  Hay, 
1854.  The  letters  up  to  that  date  to  Williams  were  written 
in  the  name  of  John  Morrison  &  Son,  the  old  firm  name. 
After  that  date,  the  letters  were  all  written  by  Alexander 
Morrison  in  his  individual  name.  He  removed  to  Albany, 
in  about  1855,  and  became  insolvent  in  1864^ 

The  second  trial  in  May,  1858,  resulted  in  a  judgment 
againsts  Williams,  and  the  defendant  claims,  that  after  that 
date,  John  Morrison  never  authorized  the  last  appeal,  or 
continued  thelitigatioc,  but  claims  that  Alexander  proceeded 
on  his  own  account. 

John  Morrison  died  in  1866,  and  this  suit  was  begun 
June  25,  1867,  against  the  administratrix,  and  Alexander 
was  not  made  a  party,  because  he  whs  insolvent  and  never 
had  been  sued  as  survivor. 
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The  defendant  pleaded  the  statute  of  limitations^  and 
claimed  the  cause  accrued  in  May,  1858,  when  the  judg- 
ment went  against  Williams  on  the  second  trial. 

To  show  authority  to  bring  the  appeal,  Williams  gave  in 
eyidencci  various  letters  written  by  Alexander  in  his  own 
name.  The  latter  was  not  called  as  a  witness  by  either 
party,  and  the  defendant's  counsel  objected  to  the  letters 
of  Alexander,  and  asked  the  referee  to  rule  that  his  letters 
or  admissions  were  not  competent  evidence  against  the 
defendant,  but  the  referee  ruled  otherwise. 

E.  F.  BuLLABD,  for  defendant  and  appellant 
T.  B.  STROJxaf /or  plaintiff  and  respondent 

Gboveb,  X — ^Having  come  to  the  conclusion,  that  there 
must  be  a  new  trial  for  the  reason  that  the  referee 
erroneously  received  in  evidence  the  letters  of  Alexander 
Moirrison,  as  proof  of  the  facts  therein  stated  against  the 
defendant,  I  shall  not  examine  the  other  questions  dis- 
cussed by  counsel,  as  they  may  be  somewhat  varied  upon 
another  trial,  Alexander  Morrison,  although,  a  former 
partner  of  John  Morrison,  the  defendant's  intestate,  against 
which  firm  the  plaintiff  claimed  the  indebtedness  sought  to 
be  recovered  in  the  action,  was  not  a  party.  The  action 
was  brought  against  the  defendant  as  the  representative  of 
John  Morrison,  deceased,  to  recover  the  debt  from  his  estate, 
upon  the  ground  that  Alexander  Morrison,  the  surviving 
partner  was  wholly  insolvent.  It  is  true^  that  the  referee 
has  found  in  effect,  that  none  of  the  letters  received  in  evi- 
dence were  written  by  Alexander,  after  the  plaintiff  knew 
of  the  dissolution  of  the  partnership.  But  this  does  not 
affectthe  question  under  consideration.  That  is  not  whether 
'John  Morrison  and  his  representatives  are  bound  by  a  con- 
tract  made  by  A.  Morrrison,  on  behalf  of  the  firm,  but 
whether  the  admissions  of  Alexander  either  oral  or  written, 
are  competent  evidence  against  John  Morrison  or  his  rep- 
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resentatives  in  an  action  against  him,  or  them^  brought  npon 
a  claim  against  the  firm.  The  elementary  rule  is,  that  the 
admissions  of  parties  to  the  record^  or  of,  those  represented 
by  such  parties  only,  are  admissible. 

The  declarations  of  those  having  an  interest  in  the  sub- 
ject matter  litigated  are  equally  incompetent  with  those 
who'  are  disinterested.  The  party  against  whom  such 
declarations  are  ofiered  has  the  right  to  insist  that  the  per- 
son making  them^  although  interested,  shall  be  introduced 
as  a  witness  to  prove  the  facts,  and  that  he  shall  have  the 
right  of  cross-examination,  otherwise  the  most  important 
rights  might  be  lost  without  any  chance  of  redress.  The 
fact  that  Alexander  was  the  former  partner  of  John,  and 
that  his  interest,  if  any^  originated  therefrom,  does  not  aflect 
the  rule,  or  the  reasons  upon  which  it  is  founded.  Alexan- 
der was  a  competent  witness,  and  would  have  been  prior  to 
the  statute  obviating  objections  to  his  competency  founded 
upon  his  interest.  Under  this  state  of  facts,  his  declarations, 
either  oral  or  written,  were  but  mere  hearsay,  and  incompe- 
tent. This  precise  objection  was  taken  by  the  counsel  for 
the  appellant,  and  overruled  by  the  referee*  Under  this 
ruling,  a  large  number  of  letters  were  received,  to  some  of 
which  the  objection  was  not  renewed. 

This  was  unnecessary  after  the  referee  had,  by  his  rulikigy 
settled  the  question  that  the  letters  of  Alexander  were  com- 
petent evidence.  Portions  of  the  letter,  showing  an  employ- 
ment of  the  plaintiff  by  the  firm,  were  competent.  Other 
portions,  stating  facts  showing,  or  tending  to  show,  the  ex- 
tent of  the  plaintiff's  services,  the  satisfaction  of  the  firm 
therewith,  or  any  other  fact  affecting  the  issue,  except  the 
makmg  of  contracts  binding  upon  the  firm  were  incompe- 
tent ;  and  when  the  letters  were  oftered  in  evidence  contain 
ing  incompetent  matter,  to  which  the  proper  objection  was 
taken,  it  was  error  to  overrule  it. 

There  are  exceptions  to  the  rule  exdnding  the  declarations 
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of  those  oot  parties,  and  those  represented  by  parties,  but 
the  present  case  does  not  come  within  any  of  them. 

For  such  exceptions  see  Vrooman  agt.  King  (36  JV.  F.i 
477) ;  Bratcn  agt.  Mailer,  12  JV.  T.,  118 ;  SUarkagLBurreU 
(6  Hia.f  405) ;  Paige  agt.  Cagtvin  (7  HiU,  361).  The  in- 
competent evidence  may  not  have  affected  the  result,  but  it 
is  impossible  for  the  court  to  determine  that  it  did  not 

Upon  this  ground  the  judgment  must  be  reversed,  and  a 
new  trial  ordered.  While  this  court  cannot  entertain  the 
question,  whether  the  amount  of  the  recovery  was  not  exces- 
sive, I  cannot  abstain  from  the  remark  that  ^pon  a  re-trial 
I  should  expect  that  the  amount  of  the  debt  placed  by  the 
firm  in  the  hands  of  the  plaintiff,  for  collection,  the  amount 
collected,  and  paid  over  thereon ;  the  fact  that  the  firm  re- 
sided in  a  distant  part  of  the  state,  and  of  necessity  must 
have  relied  upon  the  advice  and  information  of  the  plaintiff 
in  determining  the  course  to  be  pursued  ;  the  very  serious 
litigation  in  which  they  became  involved,  and  the  disastrous 
result  thereof,  would  be  thoroughly  consistent,  in  determin- 
ing the  amount  that  the  plaintiff  was  reasonably  entitled  to 
recover  for  his  services  as  attorney  and  counsel,  if  entitled  to 
recover  in  this  action.  Therefore,  I  apprehend  from  the 
testimony  in  the  case  in  connection  i;iith  the  amount  of  the 
recovery,  that  some  of  these  considerations  must  have  been 
overlooked  by  the  learned  referee  in  considering  the  case. 
.   Judgment  reversed,  and  new  trial  granted. 
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SUPREME  COURT. 

Thb  People  of  the  state  of  New  York,  exreh,  Benjamin 
T.  Babbitt  ctgt.  The  Boabd  of  Commissionehb  of  Taxe» 
AND  Assessments  for  the  city  and  county  of  New  York# 


Ilk  determining  the  amount  of  personal  propertj  ot  an  Individoal,  by  aaaemon  or 
eommiasioners  of  tazea^  for  the  pnrpoae  of  taxation,  itockt  and  b^ndt  of  (Ar 
UniUd  8iat€t  are  to  form  no  part  of  the  estimate.     They  cannot  be  excluded  or 
dedacted  from  the  amonAt  of  his  assets,  liable  to  taxation,  for  it  is  error  to  in 
dude  ihem  In  sneh  assets. 


At  a  special  term  of  the  supreme  court  of  the  state  of 
New  York,  held  at  the  city  hall,  in  the  city  of  New  York^ 
6n  the  29ch  day  of  June,  1870. 

Present,  Hon.  Albert  Cabdozo,  J. 

{Title  of  cause).  Order^ — On  reading  and  filing  the  peti-^ 
tion  of  Bmijamin  T.  Babbitt,  the  relator  abore  named,  and 
on  motion  of  A.  R.  Lawrence,  Jr.^  of  counsel  for  the  said 
relator. 

It  is  ordered  that  a  writ  of  certiorari  issue  out  of  thi» 
jcourt,  directed  to  the  oommissioners  of  taxes  and  assessments* 
for  the  city  and  county  of  New  York,  commanding  them 
that  they  do  certify  and  return  their  proceedings  in  the  mat- 
ter of  the  assessment  or  valuation  of  the  personal  property 
6r  estate  of  the  said  relator,  liable  to  taxation,  in  the  city  and 
county  of  New  York,  for  the  year  1870,  with  the  assess- 
ment  roll  ou  which  the  name  of  said  relator  and  such  assess- 
nieiits  are  entered,  and  under  what  law,  or  by  virtue  of 
what  power  the  assessment  is  made,  and  all  things,  papera 
and  documents  appertaining  thereto,  unto  our  supreme  court^ 
before  one  of  the   justices  thereof,  at   a   special  term  at 
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chambersi  to  be  held  at  the  court  bou8e«  ia  the  city  of  New 
York,  on  the  first  Monday  of  July,  ]  870,  at  12  o'clock  M. 

A  copy.  CHARLES  E.  LOEW. 

Certiorari^ — The  people  of  the  state  of  New  York. 

To  the  board  of  commissioners  of  taxes  and  assessments 
for  the  city  and  county  of  New  York. 

We,  being  willing,  for  certain  causes  to  be  certified,  of  the 
proceedings,  decision  and  action  had  by  and  before  you,  in 
tiie  matter  of  the  assessment  for  taxation  of  the  personal 
property  or  estate  of  Benjamin  T.  Babbitt,  of  the  city  of 
New  York,  by  you  lately  made,  do  command  you  that  all 
and  singular  the  said  assessment  made  by  you  for  the  year 
1870,  and  all  and  singular  the  documents,  papers  and  rolls 
relating  thereto,  and  your  decision  and  action  therein,  with 
all  things  touching  or  concerning  the  said  assessment,  as 
fully  and  entirely  as  the  same  remain  with  you,  you  send  to 
our  supreme  court  of  judicature,  at  a  special  term  thereof, 
to  be  held  at  the  court  house,  in  the  city  of  New  York,  on 
the  first  Monday  of  July  next,  together  with  this  writ,  to 
the  end  that  your  decision  and  action  in  the  matter  of  the 
said  assessment,  may  be  reviewed  and  corrected  on  the  merits 
by  our  said  courts  and  that  we  may  further  cause  to  be  done 
thereupon  what  of  right*ehouId  be  fit  to  be  done. 

Witness,  Hon.  Albert  Cabdozo,  one  of  the  justices  of  oar 
«ourt,  at  the  court  house,  in  the  city  of  New  York,  the  29th 
4ay  of  June,  eighteen  hundred  and  seventy. 

By  the  court. 

CHAS.  E.  LOEW, 

Clerk. 

Betum. — ^To  the  supreme  court  of  the  state  of  New 
York. 

We,  the  undersigned  commissioners  of  taxes  and  assess- 
ments for  the  city  and  county  of  New  York,  by  virtue  of 
and  in  obedience  to  a  certain  writ  of  certiorari  to  us  directed 
<and  hereto  annexed,  do  certify  and  return. 

That  we  did,  as  by  law  required,  on  or  about  the  10th  day 
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of  January^  1870^  assess  the  personal  estate  of  Benjamin  T. 
Babbitt^  mentioned  in  the  said  writ  of  certiorari^  at  the  sum 
of  two  hundred  and  fifty  thousand  dollars^  and  that  such 
assessed  valuation  was  duly  entered  in  the  books  provided 
for  that  purpose,  and  kept  in  the  office  of  the  said  commis* 
sioners,  called  The  Annual  Record  of  the  Assessed  Valuation 
of  Beal  and  Personal  Estate. 

That  notice  of  such  assessment  was  duly  given  to  said 
Benjamin  T.  Babbitt. 

That  thereupon  said  Babbitt,  on  or  about  the  29th  day  of 
April,  1870y  did  address  to  us,  the  said  commissioners,  a 
written  statement  or  communication,  verified  by  his  oath,  a 
true  copy  whereof  is  hereunto  annexed  as  a  part  of  this  re- 
turn,  marked  schedule  **  A,"  and  that  said  Babbitt,  on  the 
29th  day  of  April,  1870,  did  attend  before  us,  the  said  com- 
missioners, at  our  office,  in  the  city  of  New  York,  and 
ofiered  to  be  examined  by  us  under  oath,  pursuant  to  the 
statute  in  such  case  made  and  provided,  touching  his  personal 
estate  assets  and  property,  and  as  to  his  debts  and  liabilities* 

That  we,  the  said  commissioners,  did  thereupon  waive 
such  examination,  and  accepted  and  retained  th^  said  state- 
ment of  said  Babbitt  (schedule  '*  A")  as  a  true  statement  of 
his  personal  estate,  assets  and  property,  and  of  his  debts  and 
liabilities. 

That  the  said  Babbitt  did  then  and  there  request  and  de- 
mand of  us,  the  said  commissioners,  tha^  we  should  strike 
out  the  said  assessment  of  two  hundred  and  fifty  thousand 
dollars  from  the  said  books  of  annual  record  of  assessed  val- 
uation, and  upon  the  assessment  roll  of  the  year  1870  ;  and 
also  did  request  and  demand  of  us,  the  said  commission- 
ers, that  we  should  not  assess  any  amount  whatever  against 
him,  the  said  Babbitt,  for  the  reasons  set  forth  in  the  state- 
ment hereinbefore  mentioned  as  schedule  '*  A,'*  hereto  an- 
nexed. 

Thafc  thereupon  we,  the  said  commissioners,  did  examine 
into  the  said  statement  made  by  the  said  Babbitt,  and  did 
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consider  his  said  request  and  demand,  and  we  determined 
and  decided  to  reduce  the  said  assessment  of  the  personal  es- 
tate of  said  Babbitt  to  the  sum  of  two  hundred  thousand 
dollars,  and  that  siiid  assessment  was  thereupon  made  and 
fixed  at  said  last  mentioned  sum,  and  duly  entered  on  the 
assessment  rolls  of  the  year  1S70,  and  that  such  assessment 
stands  in  the  said  annual  record  of  the  assessed  valuation  of 
real  and  personal  estate  as  an  assessment  for  that  amount 
against  the  said  Babbicc  upon  his  personal  estate. 

That  said  decision  thereon  was  declared  and  such  reduc- 
tion made  within  thirty  days  after  the  said  application  was 
made  to  us,  as  afoiesaid,  and  prior  to  the  30ch  day  of  May, 
1870^  and  that  written  notice  of  saiddecision  was  duly  given 
by  us  to  the  said  Bubbitt,  on  or  about  the  26th  day  of  May, 
1870. 

That  a  copy  of  said  notice  is  hereto  annexed  as  a  part  of 
this  return;  marked  schedule  ''B." 

That  the  said  assessment  was  not  made  upon  the  public 
stock  or  bonds  of  the  United  States,  but  upon  personal  estate 
of  the  said  Babbitt  not  exempted  from  said  assessment  by 
any  law  of  the  United  States,  or  of  the  state  of  New  York ; 
and  that  our  action  in  making  the  same  was  under  and  in 
pursuance  of  the  several  laws  of  the  state  of  New  York  re- 
lating to  the  assessment  and  collection  of  taxes  in  the  city  and 
county  of  New  York. 

That  said  assestoent  was  made  in  accordance  with  instruc- 
tions given  to  us  by  the  comptroller  of  the  state  of  New 
York  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, which  instructions,  we,  the  said  commissioners,  are 
bound  to  follow. 

That  a  copy  of  such  instructions  is  hereto  annexed  as  a 
part  of  this  return,  marked  schedule  "  C^ 

All  of  which  we,  the  said  commissioners,  do  hereby  certify 
and  return,  as  by  said  writ  of  certiorari^  we  are  commanded* 

In  testimony  whereof,  we  have  respectively  to  these  pres 
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ents  BubBcribed  our  names  and  aflSxed  our  sealB^  at  the  city 

of  New  York,  on  the  28th  day  of  July. 

GEORGE  H.  ANDREWS,  [l,  b.] 
THOMAS  J.  CREAMER,  [l.  s.] 
W.  H.  KING,  [l.  8.] 

NATHANIEL  SANDS.  [u  s.] 


Schedule  '^  A." — To  the  commissioners  of  taoces  and  o^ 

sessmenis  for  the  city  and  county  of  New  York : 

Gentlemen,  I  am  in  receipt  of  your  notice  to  ma  that 
my  personal  estate  for  1870  is  assessed  at  two  hundred  and 
£fty  thousand  dollars,  exclusive  of  bank  stock,  and  stating 
that  the  same,  if  erroneous,  must  be  corrected  on  or  about 
the  30th  day  of  April  next,  or  it  will  be  confirmed  at  that 
•amount,  from  which  there  will  be  no  redress. 

I  hereby  notify  you  that  the  said  assessment  is  erroneous, 
■and  that  I  am  not  liable  to  be  taxed  upon  any  personal  prop* 
-erty. 

I  own  bonds  of  the  United  States  of  America,  of  the  par 
value  of  two  hundred  and  fifty  thousand  dollars,  being  the 
bonds  commonly  known  as  the  five-twenties,  all  of  which 
were  purchased  by  me  during  the  years  of  1S65, 1866  and 
1867,  for  permanent  investment,  and  have  ever  sinc^  been 
owned  and  held  by  me  as  such,  and  that  none  of  such  bonds 
have  been  purchased  since  January  1st,  1868 ;  my  debts  and 
liabilities  exceed  my  assets  in  the  business  in  which  I  am  en- 
gaged, and  any  other  personal  property  owned  by  me. 

The  following  is  a  correct  statement  of  my  assets  and  lia- 
bilities on  the  first  day  of  January,  1870,  in  the  business  in 
which  I  am  engaged. 

Assets. — Merchandise,  machinery  and  fixtures  in  factory, 
$115,503  45  ;  horses,  trucks  and  furniture,  $5,000 ;  book 
accounts,  $129,145  13  ;  bills  receivable,  $15,409  09 ;  cash, 
$62,838  26  ;  household  furniture  at  residence,  $12,000  ; 
borses  and  carriages,  private,  $6,000  ;  ^tal,  $345,895  92. 

LiABiLrriEs. — Louns,  borrowed  money  and  accrued  inter- 


464       ^^^^  YORK  FBAOnCE  BEPOBTS. 

The  People  agt  The  Commra.  of  TazoB  and  ABsessments, 

m 

est,  $351,418  59 ;  book  accounts,  $4,665 ;  total,  $356,084 
94. 

And  since  that  date  my  debts  and  liabilities  have  increased, 
and  the  excess  of  liuch  debts  and  liabilities  over  the  amount 
of  my  assets  and  personal  property  is  now  greater  than  it 
was  on  the  first  day  of  January,  1870. 

I  have  no  personal  property  other  than  the  United  States 
bonds  before  mentioned,  and  the  property  mentioned  and  re- 
ferred to  in  the  foregoing  statement* 

I  therefore  respectfully  require  that  you  should  istrike  my 
name  from  the  assessment  rolls  for  the  year  1870,  as  liable 
to  be  assessed  in  the  sum  of  two  hundred  and  fifty  thousand 
dollars,  or  in  any  sum  whatever  for  personal  estate. 

It  is  proper  that  I  should  state  again,  as  I  have  before 
stated  in  person,  that  I  am  ready  and  willing  to  be  examined 
under  oath  by  you,  or  any  of  you  m  relation  to  my  personal 
estate,  and  as  to  my  liabilities  to  be  taxed  thereon. 

I  also  verify  this  statement  for  the  purpose  of  showing 
you  that  I  make  the  application  to  have  my  name  stricken 
from  the  assessment  rolls  in  good  faith.    Yours  respectfully^ 

B.  T.  BABBITT. 

Dated  New  York,  April  15th,  1870. 

City  and  county  qf  New  TorJc,ss:  Benjamin  T.  Babbitt^ 
being  duly  sworn,  says  that  he  has  read  the  foregoing  state- 
ment by  him  subscribed,  and  knows  the  contents  thereof^ 
and  that  the  same  is  true  of  his  own  knowledge. 

B.  T.   BABBITT. 

Sworn  to  before  me  April  29tb,  1 870. 

J.  M.  ScRiBNER,  Jr.,  Notary  Puilic,  New  York  City. 

Schedule  *^  B." — ^Department  of  the  Commissioners  of 
Taxes  and  Assessments,  City  Hall  Park,  Chambers  street. 
New  York,  May  20th,  1870.  Sir:  Your  affidavit  of  the 
29th  ult.  represents  that  your  property  is  of  the  value  of: 
taxable,  $345,895  93  ;  that  your  debts  are  $350,089  49 ;  that 
your  United  States  bonds  at  par  are  $250,000 ;  difference^ 
$106,084  49;  leaving  liaible  to  taxation,  $239,811  43. 
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The  commissioners  have  fixed  upon  $200,000  as  an 
equitable  amount  for  your  assessment  upon  personal  proper- 
ty for  1870. 

The  deduction  above  named  of  your  U.  S.  bonds  from  the 
amount  of  your  indebtedness  is  in  accordance  with  instruc* 
tions  issued  by  the  state  comptroller,  which  the  commission- 
ers  are  bound  by  law  to  follow.  Geo.  H.  Andrews,  W.  H. 
KiNQ,  Nathaniel  Sands,  Commissioners  of  Taxes  and  Assess* 
ments.     To  Benjamin  T.  Babbitt. 

Schedule  ''  C.*' — ^Extract  from  instructions  to  assessors 
from  state  comptroller.  Albany,  May  10th.  <<  *  •  As- 
^«  sessors  should,  in  ascertaining  the  value  of  the  personal 
*^  property  taxable,  and  to  be  entered  upon  the  assessment 
^*  roll,  deduct  the  debts  owing  by  the  taxpayer  from  the  gross 
''value  of  bis  personal  property,  including  that  exempt  by 
'Uhe  laws  of  the  United  States,  and  enter  the  balance  in  the 
'^  assessment  roll,  not  exceeding  the  value  of  that  which  ia 
*'  taxable  by  law.    W.  F.  Allen,  comptroller.^^ 

At  a  special  term  of  the  Supreme  court  of  the  state  of 
New  York,  held  at  the  court  house,  in  the  city  of  New 
York,  on  the  28th  day  of  July,  1870. 

Present. — ^Hon.  John  R.  Brady,  J. 

{Titte  0/ cause).  Order. — On  reading  and  filing  the  return 
of  the  board  of  commissioners  of  taxes  and  assessments  to 
the  writ  of  certiorari  issued  herein,  and  on  the  consent  of 
the  respective  counsel  for  the  said  relator  and  respondents,i 

It  is  ordered  that  the  bearing  on  said  writ  and  return  be 

had  in  the  first  instance  at  the  general  term  of  this  court.   A 
copy.    Charles  E.  Lobw,  ckrk. 

J.  M.  ScRiBKER,  Jr.,  attorney^  and 

A.  R.  Lawrence,  J.r,  counsel  for  relator. 

Facts.  The  petitioner  is  a  resident  of  the  city  of  New 

York,  engaged  in  business  at  No.  89  Washington  street. 

On  the  1st  of  January,  1870,  his  personal  property  and  as* 
Vox*.  XLL  80 
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setBy  other  than  certain  bonds  of  the  United  States,  amounted 
to  the  aggregate  sum  of  $345,895  97. 

His  debts  on  said  day  amounted  to  $356,084  49. 

Between  January  Ist,  and  April  29th,  1870,  the  liabilities 
and  debts  of  the  petitioner  increased,  and  on  the  29th  day 
of  April,  the  excess  of  such  debts  and  liabilities  over  his 
assets  and  personal  property  was  greater  than  on  the  1st  day 
of  January,  1870, 

He  had,  between  the  dates  aforesaid,  no  other  assets  or 
personal  property  than  those  above  mentioned,  except  the 
United  Scates  bonds  hereinafter  mentioned,  nor  were  bis 
debts  and  liabilities,  at  any  period  between  January  1st  and 
May  lat,  1870,  ever  less  than  $356*084  49  ;  and  his  debts 
and  liabilities  ivere  at  ail  times  between  those  respective  dates 
greater  than  his  assets^  excepting  therefrom  the  United  States 
bonds. 

The  relator  was  notified  by  Che  respondents  that  his  per- 
sonal estate  had  been  assessed  at  the  sum  of  $250,000. 

On  the  29th  day  of  April,  1870,  the  relator  addressed  to 
tne  respondents  a  writteq  notice,  verified  by  his  oath, 
claiming  that  he  was  not  liable  to  taxation  in  any  amount 
for  personal  estate;  req.uesting  them  to  strike  his  name 
from  the  assessment  rolls,  and  giving  in  detail  his  debts 
and  liabilities,  and  the  amount  of  his  personal  estate  and 
assets. 

He  attended  before  the  respondents  on  the  same  day,  and 
offered  to  be  examined  under  oath.  This  was  declined,  and 
the  statement  was  left  by  •him  with  the  respondents. 

By  the  statement  above  referred  to,  it  appeared  that  the 
relator,  at  the  time  aforesaid,  was  the  owner  of  bonds  of 
the  United  States  of  the  par  value  of  $250,000,  commonly 
known  as  five-twenties,  which  had  been  purchased  by  him 
in  the  years  1865, 1866,  and  1867,  ior  permanent  investment^ 
and  have  ever  since  been  held  and  owned  by  him^  and  thai 
none  of  the  said  bands  were  purchased  since  January  Isty 
1868. 
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This  fact  also  appears  from  the  petition  as  an  independent 
legation. 

The  petitioner  insisted  before  the  respondents^  that  as  his 
^ebts  and  liabilities  exceeded  the  amount  of  his  personal 
property,  save  the  bonds  aforesaid,  he  was  not  liable  to  be 
assessed  or  taxed  in  any  amount  for  personal  estate,  and 
that  those  bonds  could  not  be  taken  ioto  consideration  ^or 
the  purpose  of  taxation,  either  as  a  part  of  his  eapitaly  or  fof 
the  reduction  of  his  debts  and  liahUities. 

He  demanded  that  his  name  should  be  struck  from  the 
assessment  rolL 

The  respondents  declined  to  do  this,  but  by  a  notice  in 
writing  informed  the  relator  that  they  had  reduced  his  as^ 
sessmeot  to  $200,000. 

By  <ihis  notice,  which,  although  dated  May  26th,  was  not 
served  on  the  relator  until  June  14th,  1870,  it  appears  that 
the  respondents  deducted  from  the  relator's  debts  the  par 
value  of  his  United  States  bonds,  and  that  they  then  deducted' 
the  balance  thus  obtained  from  his  assets,  and  fixed  upon 
t|ie  sum  of  $200,000  as  an  eguitaUe  amount  £dr  the  assess* 
ment  of  his  personal  property. 

The  relator  thereupon  brought  a  certiorari. 

The  return  of  the  comptrollers  is  at  pp.  12  to  17  of  the 
case. 

By  the  return  it  appears,  that  the  respondents  acted  under 
the  instructions  given  by  the  comptroller  of  the  state,  for 
which  see. 

L  The  respondents  erred  in  taking  into  consideration  the 
bonds  of  the  United  State,  of  which  the  relator  was  the 
owner,  for  the  purpose  of  determining  the  amount  of  per- 
sonal estate  for  which  the  relator  was  liable  to  be  assessed 
and  taxed. 

(a.)  Stock  of  the  United  States  is  not  subject  to  taxation 
under  the  laws  of  a  state,  and  a  state  law  for  that  purpose 
is  unconstitutional,  whether  it  imposes  the  tax  on  United' 
States  stock  eo  nomine^  or  includes  it  in  the  aggregate  of  the* 
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tax-payer's  property,  to  be  valued  like  the  rest  at  its  worth* 
{Bank  of  Commerce^  N.  F.,  2  Blacky  620). 

And  it  has  also  been  held  that  a  tax  laid  by  a  state  on 
banks  "  on  a  valuation  equal  to  the  amount  of  their  capUai 
stock  paid  in^  or  secured  to  be  paid  in,''  is  a  tax  on  the  prop^ 
erty  of  the  instittUion,  and  when  that  property  consists  of 
stocks  of  the  Federal  Government,  the  law  laying  the  tax  i» 
voicL    {Bank  Tax  CasCy  2  WaUacej  200). 

(6.)  It  seems  to  the  relator  to  be  clear,  that  the  rspond- 
edts,  ID  determining  the  amount  of  his  personal  property 
liable  to  taxation,  have  included  the  United  States  bonds  of 
which  he  was  owner  in  the  aggregate  of  his  property, 
^yand  valued  itj  like  the  resty  at  its  worth.^    (2  Blacky  260); 

The  effect  of  their  action  is  the  same  as  if  the  respond- 
ents had  added  the  $250,000  of  bonds  to  the  rest  .of  the 
relator's  assets,  and  then  deducted  the  amount  of  his  debts 
from  the  aggregate  sum.  In  other  words,  the  United 
States  bonds  of  the  relator  have  been  included  as  an  element 
in  the  amount  to  be  taxed  as  the  relator's  personal  estate. 

And  they  have  been  made  {ust  as  much  the  subject  of 
taxation  as  if  they  had  been  added  to  the  taxable  personal 
property  of  the  relator. 

n.  The  Revised  Statutes  provide,  that  assessors  '^  shall 
prepare  an  assessment  roll,  in  which  they  shall  set  down,  in 
four  separate  columns,  and  according  to  the  best  informa- 
tion in  their  power : 

'*  Ist.  In  the  first  column  the  names  of  all  the  taxable 
inhabitants  of  the  town  or  ward,  as  the  case  may  be.  *  *  * 

'^  4th.  In  the  fourth  column  the  full  value  of  all  the  taxable 
personal  property  owned  by  such  person,  after  deducting 
the  jiist  debts  owing  by  Aim."  (1  JR.  S*t  Py  363,  sec.  9, 
Edmond^s  ed.^ 

(a.)  It  is  obvious  that  the  respondents  in  this  case  have 
not  only  assessed  the  relator's  bonds  as  a  part  of  his  personal 
estate,  which  was  an  illegal  act  on  their  part,  under  the 
decisions  above  referred  to,  but  that  they  have  also  violated 
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the  provisions  of  the  Revised  Statutes  prescribing  the  noode 
of  arriving  at  the  amount  of  personal  estates  for  which  an 
individual  is  liable  to  be  assessed. 

The  relator,  we  submit,  was  entitled  to  two  exemptions : 

1st.  He  was  entitled  to  have  his  United  States  bonds  laid 
entirely  out  of  vieW;  in  ascertaining  the  amount  of  his  per- 
sonal estate,  because  they  were  not  taxable  by  law  for  any 
purpose;  and« 

2d.  He  was  entitled,  under  the  law  of  this  st^tte  to  have 
his  just  debts  deducted  from  his  ^6kra&2e  personal  property. 

The  United  States  bonds  which  he  owned  were  not  morQ 
under  the  jurisdiction  of  the  respondents  or  their  duputies^ 
than  if  they  had  been  owned  by  a  third  party. 

The  effect  of  the  action  of  the  respondents  was  to  deprive 
the  relator  of  his  right  to  escape  taxation  upon  his  Unitec) 
States  bonds,  because  they  were  applied  by  the  respondents 
to  the  reduction  of  another  item,  to  wit^  his  debts,  which 
item  he  was  entitled  by  the  laws  of  the  state  to  have  deducted 
inJuU  from  the  amount  of  his  taxable  personal  property. 

{b.)  The  effect  also  was  to  deprive  the  relator  of  the  right 
to  have  his  just  debts  deducted  as  provided  by  the  Revised 
Statutes. 

The  respondents  should,  in  the  language  of  the  Revised 
Statutes,  have  placed  in  the  fourth  column  of  the  roll,  the 
full  value  of  all  the  taxahle  personal  property  owned  by  the 
relator,  after  deducHng  the  just  debts  owing  by  him.  (1  JR.  S.f 
363,  s^.  9,  Edmond's  ed). 

Instead  of  doing  so,  they  have  deducted  from  his  debts 
$250,000  which  was  exempted  by  law  from  taxation,  and 
have,  therefore,  decreased  his  debts  in  that  amount.  The 
relator  has  not,  therefore,  been  allowed  the  deduction  on  ac-^ 
4)ount  of  his  debts  to  which  the  Revised  Statutes  entitle  him. 

III.  The  precise  point  presented  in  this  case  does  not 
«eem  to  have  been  passed  upon  by  the  courts  of  this  state, 
but  there  is  a  decision  in  the  case  of  The  Peoph,  ex  rel.^  The 
Jjockport  City  Bank  agt.  The  Board  of  Education  o/L^Jcportj 
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(46  Barb.y  688),  which  may  be  cited  as  auchoritr  for  the 
action  of  the  respondents  in  this  case,  and  which^  therefore, 
demands  some  consideration  here. 

In  that  case^  the  relator  was  a  bank  organized  under  the- 
general  banking  law  of  1858^  with  a  capital  of  $1049000. 

The  defendants  caused  the  relator  to  be  assessed  in  the  sum 
of  $1025400^  being  the  whole  amount  of  its  capital  stock 
paid  in  and  secured  to  be  piaid  in^  and  on  all  its  surplus 
profits^  &c 

It  appeared^  that  the  bank  had  $203^500  of  United  States 
stocks  or  bonds,  a  portion  of  which  was  deposited  with  the 
bank  department,  and  that  the  total  value  of  all  the  other 
personal  property  of  the  bank  did  not,  at  the  time  the  assess** 
ment  was  made,  exceed,  and  had  not  since  exceeded,  the 
amount  of  its  debts. 

The  relator  brought  a  mandamus  to  have  the  assessment 
stricken  from  the  roll,  which  was  denied,  but  the  court 
based  its  decision  upon  the  ground  that  the  provisions  of 
the  Bevised  Statutes  requiring  the  assessors  to  set  down  in 
theassessmrnt  roll  the  full  value  of  all  icixable  personal  prop- 
erty of  the  person,  after  deducting  the  just  debts  awing  by 
hitHf  had  no  relation  to  the  taxation  of  monied  corporations^ 
(46  Barb.y  588). 

Indeed,  the  case  is  an  authority  for  the  position  taken  by 
the  relator  in  this  case ;  because  it  is  apparent  from  the 
reasoning  of  judge  Marvik,  who  delivered  the  opinion  of 
the  court,  that  if  the  case  had  been  that  of  an  individuaU 
the  court  would  have  felt  bound  to  allow  a  deduction  to  be 
made  of  his  just  debts^  irrespective  of  any  reduction  on 
account  of  United  States  bonds  owned  by  him.  (46  Barb.<f. 
596). 

IV.  The  true  rule  applicable  to  this  case  is,  we  conceive,., 
to  be  found  in  the  opinion  delivered  by  Judge  Denio,  in  the 
case  of  The  People  agt.  The  Commissioners  of  Taxes^  (23  N^ 
r.,  195). 
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In  speaking  of  the  mode  in  which  a  bank  should  be 
sessed  and  taxed,  he  sajs : 

^^  The  position  of  a  bank  in  this  respect  is  precisely  the 
same  as  that  of  an  individual  tax-payer.  It  is,  as  a  general 
rule,  assessed  and  taxed  for  all  its  property  of  ey.ery  kind ; 
but  there  is  an  exception. as  to  such  part  of  it  as  the  con- 
stitution and  laws  of  the  Union  and  of  the  state  havCi 
upon  special  reasons  of  policy,  declared  shall  be  Exempted. 
Whether  such  exempt  property  is  found  in  the  bands  of  an 
individual  or  in  the  possession  of  a  corporation  taxed  upon 
the  actual  value  of  its  capitalt  the  rule  is  the  same.  The  ex- 
empt  property  is  to  be  deducted  from  the  aggregate  wduation. 
(23  N.  r.,  196). 

Now,  in  this  case,  no  such  rule  has  been  followed.  There 
were  two  privileges  to  which  the  relator  was  entitled  ;  his 
bonds  were  absolutely  exempt,  and  he  was  entitled  to  have 
his  debts  deducted  from  the  aggregate  valuation  of  his  tax- 
able property*  Instead  of  according  to  him  these  privileges 
or  rights^  the  respondents  applied  his  exempted  property  to 
the  reduction  of  his  debts,  whi^'h  it  was  bis  right  and  privilege 
under  the  law  of  the  state  to  have  deducted  in  full  from  the 
valuation  of  his  taxable  property. 

V.  The  case  which  is  made  by  the  relator  commends  itself 
to  the  Gourt^  as  one  presented  in  good  faith. 

The  position  of  the  relator  is  not  that  of  one  who  has 
hastily  converted  his  assets  into  United  States  securities  for 
the  purpose  of  avoiding  taxation. 

On  the  contrary,  it  is  expressly  averred,  and  it  is  not 
denied  by  the  respondent^  that  all  the  securities  of  the  re- 
lator were  bought  for  permanent  investment^  in  the  years 
18G5,  1866,  and  1867. 

The  relator  is,  thereiore,  not  subject  to  the  charge  of  at- 
tempting to  evade  the  tax  laws,  but  is  merely  standing  upon 
what  he  in  good  faith  deems  his  legal  rights. 

VL  It  is  submitted,  ij  conclusion,  that  the  papers  show 
that  the  debts  and  liabilities  of  the  relator  exceeded  his 
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taxable  personal  property  at  the  time  this  assessment  was 
madci  and  at  all  times,  when  the  said  assessment  was  before 
the  respondents^  and  that  he  is  entitled,  therefore,  to  the  re- 
lief which  be  seeks  by  this  proceeding. 

Vn.  The  assessment  in  question  should  be  declared  illegal 
and  yoid|  and  should  be  set  aside* 

C.  A.  AsTHUK,  attorney  J  and 

Chaslbs  E.  Milleb,  counsel  far  respondents. 

Statements— This  matter  comes* before  the  court  upon  a 
cerHorari  isssued  under  the  act  of  1859,  to  review  the 
decisions  of  the  respondents  as  to  the  assessment  of  the  per- 
sonal property  of  the  relator  for  the  year  1870. 

This  personal  property,  as  appears  by  his  own  statement 
is  as  follows : 

Amount  invested  in  business,  $346,895  92.  Amount  in- 
vested in  United  States  stocks,  known  as  five-twenties, 
$250,000  00.  Total,  $595,895  92.  Less  debts,  $356,- 
184  49.    Balance,  $239,711  43. 

The  respondents  fixed  the  sum  of  two  hundred  thousand 
dollars,  as  the  value  of  the  personal  property  of  relator,  sub- 
ject to  taxation. 

Relator  claims,  however,  that  in  assessing  him  the  com- 
missioners are  bound  to  deduct  his  debts  solely  from  such 
of  bis  personal  property  as  is  taxable,  and  that  such  prop- 
erty is  insufficient  to  pay  his  debts.  That  he  is  taxably  in- 
solvent, although  worth  in  personal  property  two  hundred 
and  forty  thousand  dollars  over  and  above  all  his  indebted- 
ness. 

L  The  tax  commissioners  in  making  their  assessments  are 
governed  by  the  provisions  of  the  Revised  Statutes.  (1  R. 
S.  p.f  390,  et  seq). 

Section  9  of  article  2,  provides  ihat  the  commissioners  shall 
prepare  an  assessment  roll,  in  the  fourth  column  whereof 
they  shall  set  down  ^^  the  full  value  of  all  the  taxable  personal 
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poperty  owned  by  such  person,  after  deducting  the  just  debts 
owing  by  him." 

n.  The  relator  to  maintain  his  claim  for  exemption  must 
establish  the  proposition,  that  the  legislature  by  the  above 
cited  provision  of  law  intended  that  the  debts  should  be 
deducted  solely  from  the  preperty  liable  to  taxation* 

III.  Such  was  not  the  intention  of  the  legislature. 

In  ascertaining  such  intention  by  construction  of  the 
statutes,  two  great  underlying  principles  must  be  constantly 
borne  in  mind : 

1st*  That  the  power  to  levy  and  collect  taxes  being  an 
incident  of  sovereignty,  without  which  no  government  could 
exist,  all  the  statutes  in  derogation  of  such  authority  and 
exempting  particular  persons  or  particular  classes  of  prop- 
erty, are  to  be  strictly  construed,  and  confined  to  their  nar- 
rowest meaning  {Blackwell  on  Tax  Titles^  pp  2,  406  to  41iy. 

2d.  That  equality  in  taxation  is  the  principle  by  which 
the  legislative  power  is  controlled  in  the  levy  of  taxes 
{BlackweU  an  Tax  TUUs,  pp  6-6). 

lY.  Bearing  in  mind  these  principles,  it  is  insisted  that  the 
intention  of  the  legislature,  as  evidenced  by  the  section 
cited,  was  simply  to  establish  a  rule  by  which  the  assessors 
should  ascertain  what  a  person  is  really  worth. 

Had  they  intended  that  the  debts  should  have  been  de- 
ducted solely  from  taxable  personal  property,  they  would 
have  inserted  the  word  *^  therefrom,''  so  that  the  section 
would  read  ^*  after  deducting  therefrom.'' 

They  used  the  words  '*  taxable  personal  property  "  as  de- 
scriptive of  what  the  assessors  should  insert  in  their  lists, 
not  of  what  the  debt  should  be  deducted  from. 

y.  The  exemption  that  relator  claims  is  not  only  an  ex- 
emption of .  his  bonds  from  taxation,  but  also  from  their 
being  considered  as  liable  for  the  payment  of  his  debts  when 
taxation  is  concerned  •  Its  practical  efiect  is  to  create  a  double 
exemption. 

The  doctrine  is  full  of  danger,  and  if  carried  to  its  fall 
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extent  must  seriously  cripple  the  resources  of  the  state  gor* 
ernment.  The  very  debts  that  a  person  claims  to  be  de* 
ducted  from  his  taxable  property,  are  incurred  for  the  pur« 
chase  of  United  States  stocks,  also  exempt. 

Any  one  could,  as  in  the  present  instance,  carry  on  a  lai^ 
business,  own  an  amount  of  taxable  property  protected  by 
the  laws  of  the  state  and  at  the  expense  of  the  other  inhabi- 
tants of  the  state,  and  yet  shirk  all  obligations  to  contribute 
to  such  expense  by  refusing  to  apply  this  personal  property 
not  taxable,  to  the  payment  of  such  debts. 

VL  The  decision  of  the  respondents  should  be  affirmed. 

On  the  hearing  at  the  general  term  January,  1871,  the 
eourt  ordered  judgment  on  the  writ  of  certiorari  for  relator, 
and  directed  that  the  assessment  should  be  vacated  and 
stricken  from  the  rolls. 

There  was  no  written  opinion,  the  decision  being  rendered 
on  the  argument 
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SUPREME  COURT. 
Michael  Brenn  agt.  The  City  op  Troy. 

The  eharter  of  the  city  of  Troy,  in  reference  to  the  powers  of  the  common  cotmcit 
in  opening  and  widening  streets  and  alleys  and  keeping  the  same  in  repair, 
ite.,  {tection  1,  titU  4)  says,  that  **  the  expense  of  all  new  work  or  improvement* 
and  alterations,  not  in  the  nature  of  ordinary  repairs,  shall  be  assessed  and  be  a. 
lien  npon  the  property  benefited  when  completed,  in  sections  or  as  wholOi  and  so> 
certified  to  the  comptroller  by  the  local  assessors." 

Where  the  common  ooancil,  by  resolation,  directed  the  city  engineer  to  establish 
the  grade  of  Oa^wood  avenne  from  the  Hoosick  road  northerly  to  the  water 
works  gate ;  and  also  directed  the  proper  anthorities  to  advertise  for  proposals^ 
Slc  : 

Mtldf  that  the  eaepente  of  snch  work  should  be  assessed  npon  the  property  to  be^ 
directly  benefited  thereby  and  not  npon  the  property  of  the  city  at  large.  Thisi 
was  new  work  and  not  an  oiylinary  repair,  within  the  true  construction  of  the- 
above  provision  and  all  others  of  the  eharter  bearing  on  the  question. 

To  lustify  a  general  tax  upon  the  property  of  the  city  for  a  work  or  improvement,  in 
the  nature  ol  the  work  in  question,  two  things  are  required  by  the  charter :  Ist^ 
The  work  must  not  be  new :  2d.  It  must  be  only  an  ordinary  repaAr. 

Special  Term,  Troy,  June  22dj  1871. 

Ingalls,  J. 

On  tbe  18th  day  of  May,  1871,  the  common  council  of 
the  city  of  Troy,  by  resolution,  directed  the  city  engineer 
to  establish  the  grade  of  Oakwood  avenue  from,  the  Hoosick 
road  northerly  to  the  water  works  gate.  And  also  directed 
the  proper  authorities  to  advertise  for  proposals  for  grading 
said  avenue,  when  the  grade  should  be  established  by  the 
engineer.  This  resolution  has  been  approved  by  the  mayor^ 
but  limiting  the  expense  to  a  sum  not  exceeding  $2,500,. 
The  city  engineer  has  established  the  grade,  which  requires 
an  excavation  upon  a  portion  of  said  avenue  varying  from  a 
tew  inches  to  four  and  a  half  feet,  and  upon  another  portion 
thereof  requiring  a  filling  varying,  from  a  iew  inches  to 
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about  four  feet.  There  has  been  an  advertisement  soliciting 
proposals  to  execute  the  work,  and  some  bids  have  already 
been  received,  but  the  contract  has  not  yet  been  awarded. 
It  is  contemplated  by  the  city  authorities  to  let  the  con- 
tract for  executing  the  said  work,  to  the  lowest  responsible 
bidder,  and  to  raise  the  money  necessary  to  defray  the  ex- 
pense of  said  work,  by  a  tax  upon  all  the  property  liable  to 
taxation  within  the  city  of  Troy.  For  the  purposes  of  a 
highway,  the  proposed  grade  is  preferable  to  the  present 
grade. 

J.  P.  Albertson,  for  plaintiff. 
R.  A.  Parmenter,  for  defendant. 

Ingalls,  J. — Substantially  but  one  question  has  been 
discussed  by  counsel  upon  this  motion,  which  is:  Whether 
the  money  necessary  to  defray  the  expense  of  said  work  ia, 
by  the  charter  of  said  city,  required  to  be  raised  by  tax 
upon  all  the  taxable  property  within  the  city,  or  upon  the 
property  to  be  directly  benefited   by  such  improvement. 

This  presents  for  determination  a  simple  question  of 
power  to  tax,  which  mu^t  be  derived  from  the  charter  and 
laws  not  inconsistent  therewith.  And  all  considerations  of 
expediency  or  equality  of  taxation  must  be  rejected  as  be- 
longing to  the  legislature  and  not  to  the  judiciary.  It  is 
the  duty  of  the  court  to  fairly  construe  and  enforce  the  law 
as  it  is  enacted,  but  not  to  legislate.  The  1st  section  of  title 
3  of  said  charter  provides  as  follows :  *^  The  legislative 
powers  of  said  city  shall  be  vested  in  the  common  council." 
Such  powers  are  subordinate  to  authority  of  the  legislature 
of  the  state,  and  must  be  exercised  in  accordance  with  the 
charter  of  said  city,  and  the  laws  not  inconsistent  tberewith| 
granted  by  the  legislature.  In  construing  such  charter  its 
language  must  receive  a  reasonable  interpretation  with  a 
view  to  ascertain  and  effectuate,  as  far  as  possible,  the  in- 
tention of  the  legislature. 
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SectioD  1  of  title  4  of  said  charter  provides  as  follows  i 
*^The  common  council  shall  have  power  under  the  restric- 
tions  and  limitations  hereafter  mentioned,  and  in  pursuance 
of  existing  laws,  not  inconsistent  herewith,  to  cause  streets^ 
alleys  and  avenues  to  be  opened  and  widened,  and  to  be 
regulated,  graded  and  paved,  and   the  streets,  alleys  and 
avenues  to  be  kept  in  repair,  and  from  time  to  time  to  be 
repaired  or  regvaded  and  repaired ;   to  provide  that  lamp 
posts  and  lamps  be  erected  ;  and  cisterns  made  for  the  pur-> 
pose  of  providing  water  in  case  of  fire  ;  to  cause  sewers  and 
drainS|  wells  and  pumps  to  be  constructed  and  repaired  f 
and  generally  cause  such  other  improvements  inland  about 
such  streets,  alleys,  avenues  and  squares,  to  be  made  as  the 
public  want  or  convenience  shall  require.     The  expense  of 
ciU  new  wx>rh  or  improvements  and  alterations  not  in  the 
nature  of  ordinary  repairs^  shall  be  assessed  and  he  a  lien 
vpon  the  property  benefited^  when  completed^  in  sections  or  as  a 
whohj  and  so  certified  to  the  comptroller ^  by  the  local  assessors.^^ 
In   my  judgment,  the  latter  clause  of  the  above  section^ 
reasonably  construed,  requires  the  expense  of  the  work  in 
question  to  be  assessed  upon  the  property  to  be  directly 
benefited  thereby,  and  not  upon  the  property  of  the  city  at 
large.     The  language  employed  is  clear  and  unambiguous. 
^*  The  expense  of  all  new  worh^  or  improvements  and  altera- 
tions  not  in  the  nature  of  ordinary  repairsJ*^      The    last 
expression,  **  not  in  the  nature  of  ordinary  repairs^^^  used  in 
that  connection,  is  significant,  and   has  the  effect  to  qualify 
the  portion  of  the  section  which  immediately  precedes  ic, 
in  regard  to  new  work,  or  improvements  and  alterations,  and 
aids  very  much  in  determining  what  should  be  regarded 
new  work  within  the  meaning  of  said  section.     To  justify 
a  general  tax  upon  the  property  of  the  city  for  a  work  or 
improvement  in  the  nature  of  the  work  in  question,  two 
things  are  required  by  the  charter :     1st.  The  work  must 
not  be  new  ;    2d.   It  must  be  only  an  ordinary  repair.     It 
would  seem  to  be  an  unwarrantable  construction  to  hold  that 
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a  work  or  improvement  involving  an  excavation  and  filling 
of  the  magnitude  of  the  one  contemplated,  and  attended 
with  such  an  expenditure  of  money,  and  which  would 
wholly  change  the  grade  and  condition  of  the  avenue,  did 
not  constitute  a  new  work,  but  should  be  regarded  only  an 
ordinary  repair  of  the  highway.  The  very  words,  "  la- 
the nature  of  ordinary  repairs,^  used  in  that  connection 
naturally  suggf^st  to  the  mind,  the  idea  that  only  such  work 
as  would  be  necessary  to  preserve  the  highway  in  its  usual 
condition  without  any  material  change  in  its  grade,  was 
intended.  If  by  wear  or  otherwise  it  became  uneven,  it' 
should  be  repaired  by  depositing  thereon  gravel  or' 
other  material  to  create  an  even  surface,  or  if  a  bridge 
decayed  and  became  insecure,  it  should  be  repaired,  or 
even  replaced  if  necessary,  by  a  new  one.  These  would 
be  regarded  in  the  nature  of  ordinary  repairs,  because  they 
would  be  such  as  were  necessary  to  the  reasonable  use 
and  enjoyment  of  the  highway  in  its  usual  condition.  The 
improvement  contemplated  must  be  fairly  considered  extra- 
ordinary, both  in  regard  to  the  prop^^sed  change  in  the  grade 
and  condition  of  the  highway,  and  the  expense  attend- 
ing the  work.  Again  section  16  of  the  same  title  provides, 
^^  Whenever  an  improvement  shall  be  ordered  by  the  com- 
mon council,  contemplated  in  the  foregoing  provisions, 
excqft  the  opening  or  widening  of  streets,  alleys  and  avenues, 
the  expense  of  such  improvement  shall,  within  fifteen  days 
thereafter,  be  apportioned  and  charged  upon  the  property 
and  persons  benefited  thereby.''  The  language  employed 
in  this  section  seems  to  imply  that  the  city  at  large  can  only 
be  taxed  in  this  respect  for  the  purpose  of  ordinary  repairs 
to  the  highways,  and  that  all  other  improvements  of  this 
nature  must  be  borne  by  the  persons  and  property  directly 
benefited.  Again,  in  section  25  of  the  same  title,  the  expres- 
sion ^*  ordinary  expenses  of  repairing  streets^^  is  employed,  and 
in  such  connection  as  to  indicate  that  it  was  the  design  to  limit 
the  nature  and  extent  of  such  repairs,  in  which  particular  it 
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18  in  harmony  with  the  other  provisions  refered  to,  in  which 
substantially  the  same  expression  is  employed.  But  I  deem 
the  following  section  of  said  title  still  more  significant,  as 
bearing  upon  this  question  of  construction :  Section  26 
provides  that  the  said  common  council  in  addition  to  the 
foregoing  shall  and  may  in  each  and  every  year  cause  a  sum' 
sufficient  to  pay  all  the  ordinary  and  necessary  expenses  of 
maintaining  the  city  governmeoti  including  the  tnaintaining 
4>f  t\e  highways  of  said  city  and  the  bridges  thereout  and  the 
maintenance  of  the  Hudson  river  between  Troy  and  Albany, 
to  be  raised,  levied  and  collected  by  tax,  which  sum  shall 
be  raised)  apportioned,  levied  and  assessed  in  one  tax  upon 
the  real  and  personal  property  liable  to  taxation  in  the  city 
of  Troy." 

Oak  wood  avenue  is,  by  section  30  of  said  4tfa  title,  expressly 
declared  to  be  one  of  the  highways  of  said  city.  In  section  26 
the  expression  is,  ^^maintaining  the  highways.^*  Webster's  dic- 
tionary, which  has  become  in  effect  a  law  beckon  questions 
of  construction,  defines  the  word  ^^  maintain  "  as  follows : 
^*  To  holdi  preserve^  or  keep  in  any  particular  state  or  condi^ 
Hon  ;  to  sustain ;  not  to  suffer  to  fail  or  decline.''  It  would 
oertainly  be  unwarrantable  to  hold  that  the  work  in  ques- 
tion was  embraced  within  the  terms  ^^maintaining  of  high- 
ways." The  change  contemplated  is  too  radical  and  exten- 
sive to  be  regarded  as  ordinary  repair,  essential  to  maintaining 
the  highway  in  its  usual  or  ordinary  condition.  Suppose  a 
contract  liad  been  entered  into  by  which  a  party  agreed  to 
maintain  the  highway  in  qtiestionf  and  to  make  all  ordinary 
r^airSf  I  apprehend  no  person  would  contend  that  such 
obligation  would  embrace  the  improvement  in  question. 
The  various  provisions  of  the  charter,  so  far  as  they  bear 
upon  this  question,  seem  to  be  harmonious ;  and  it  is  quite 
apparent  that  it  was  the  intention  of  the  authors  of  such 
charter,  acting  through  the  legislature  to  restrict,  as  far  as 
practicable,  the  liability  of  the  city  to  taxation  for  improve- 
ments of  the  nature  of  the  one  in  question,  and  to  impose 
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the  burden  upon  those  who  were  expected  to  derive  direct 
benefit  therefrom.  With  the  wisdom  of  such  policy  we 
have  nothing  to  do.  The  question  presented  by  this  motion 
is  one  of  power,  not  expediency,  and  if  such  policy  is  unwise 
the  legislature  must  provide  the  remedy.  I,  therefore)  con- 
clude that  the  expense  of  the  contemplated  improvement,  if 
incurred,  cannot  legally  be  imposed  by  tax  upon  the  city  at 
large,  bat  must  be  assessed  upon  the  property  to  be  directly 
benefited  thereby. 

I  have  examined  the  case  cited  by  the  city  attomey^-2%e 
People  agt.  The  City  of  Brooklyn  (25  Barb.y  Bep.  685). 
The  particular  provisions  of  the  charter  of  Brooklyn  are  not 
stated,  and  the  reasoning  of  Judge  Stbong,  in  his  opinion, 
does  not,  in  my  judgment,  conflict  materially  with  the  viewa 
herein  expressed. 
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SUPREME  COURT. 
Nai'hakiel  BirroLFH  agt.  Max  Blust. 

A  eonttahh  or  an  alderman^  cannot,  at  common  law,  make  an  arrut  without  warrant, 
where  there  is  no  breach  of  the  pt  aoe. 

Under  the  provisiona  of  the  cbarr«r  of  the  city  of  Syracuse  an  alderituin  or  policeman 
may  arrest  any  person  who  miiy  be  found  committing  any  vi'>hition  of  an  m-dit^ 
anoe  of  the  citv,  withoat  warrant — snch  as  craelly  whipping  a  horse  in  a  publie 

street  of  the  city. 

And  a  delay  of  half  an  hoor  in  making  the  aiTCst,  does  not  deprive  the  officers  of  the 
right  to  make  it.     Generally  such  time  is  not  an  nnreasouable  delay. 

Batsach  an  arrest  cannot  be  made  by  theM  officers  otiiaide  the  limits  of  the  city  of 
Syracuse ,  as  where  the  perMn  arrested,  on  seeing  the  approach  of  the  officera 
stepped  over  the  city  limits  into  the  town  of  Salina— the  division  line  being  near 

bim. 

« 

Fourth  Department^  Syrcause  General  Term^  April,  1871. 

Be/ore  Mullin,  P.  J.,  Talcott    and  Johnson,  JJ. 

The  plaintiff  brought  this  action  to  recover  damages 
against  the  defendant  for  an  alleged  assault,  battery  and  false 
imprisonment  of  the  plaintiff  by  the  defendant 

In  May,  1S70,  the  plaintiff,  (who  is  a  farmer  residing  in 
the  town  of  DeWitt,  in  Onondaga  county),  visited  the  city 
of  Syracuse,  for  the  purpose  of  doing  some  trading.  He  was 
accompanied  by  his  wife,  and  drove  one  horse  harnessed  to 
a  light  buggy  wagon.  On  his  way  home,  and  when  within 
a  very  few  rods  of  the  line  separating  the  city  of  Syracuse 
and  the  town  of  Salina,  his  horse  baulked  and  refused  to 
proceed  further.  While  moderately  punishing  him,  the 
defendant,  who  was  a  stranger  to  the  plaintiff,  and  who  was 
intoxicated  at  the  time,  approached  him  and  told  him  t3 
whip  the  horse  upon  his  fore  legs,  and  that  he  thought  that 
would  make  him  go.  The  plaintiff  complied  with  the  re- 
quest)  and  while  whipping  the  horse  upon  his  fore  legs,  he 
Vol.  XLL  81 
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was  struck  at  by  the  horse  in  a  violent  manner,  and  the 
plaintiff  struck  the  horse  once  over  the  bead  with  the  butt 
end  of  the  whip.  The  defendant  then  spoke,  and  told  the 
plaintiff  not  to  strike  the  horse  again  or  he  would  have  the 
plaintiff  arrested.  The  plaintiff  replied  that  he  could  whip 
the  defendant  and  the  horse  too.  After  that,  the  defendant 
went  away,  and  in  about  half  an  hour,  returned  with  a 
policeman.  After  the  defendant  wentaway,  the  horse  was 
not  whipped,  nor  was  there  any  disturbance  at  the  place  of 
the  occurrence;  but  the  plaintiff  and  others  were  engaged 
in  trying  to  push  the  horse  and  wagon  along,  and  though 
making  little  progress,  had  gradually  approached  the  city 
limitp,  and  when  the  defendant  was  seen  approaching  with 
the  policeman,  the  plaintiff  went  outside  the  limits  of  the 
city  and  into  the  town  of  Salina ;  and  while  in  the  town  ol 
Snlina,  was,  by  the  pohceman,  acting  under  defendant's 
directions,  arrested  and  brought  within  the  city.  The  arrest 
was  without  process. 

The  plaintiff  was,  by  the  defendant,  clinched  and  thrown 
violently  against  the  wheel  of  a  wagon,  although  be  did  not 
resist  at  all  or  refuse  to  obey  any  command. 

After  the  arrest  he  was  taken  before  a  magistrate  of  th« 
city,  and  the  plaintiff  offered  to  show  that  the  defendant  pro- 
cured a  warrant  to  be  issued  against  him,  and  that  he  was 
tried  and  acquitted.  The  evidence,  on  objection  by  the 
defendant,  was  excluded  and  the  defendant  excepted.  The 
defendant  was  an  alderman  of  the  second  ward  of  the  city 
of  Syracuse,  but  at  no  time  during  the  transaction  did  he 
disclose  that  fact. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on 
motion  of  the  defendant,  non-suited  the  plaintiff  upon  the 
ground  that  the  defendant  had  a  right  to  arrest  within  the 
town  of  Salina,  and  that  the  defendant  was  justified  as  mat- 
ter of  law  in  what  he  did.  To  these  rulings  the  plaintiff 
excepted. 

Tbe  court  directed  a  stay  of  pra.eedings  and  that  the 
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exceptions  should  be  beard  at  general  term  iti  the  first  in*- 
fiftauce. 

I.  D.  GASJtnsiDy  for  plairtiff^  and  appeUani. 

t.  The  alderman  had  no  authority  to  give  the  plaintiff 
into  custody. 

1st.  Because  an  alderman  is  an  officer  unknown  to  th^ 
eemmon  law,  and  his  powers  are  defined  and  limited  by  the 
law  creating  the  office^  (section  7,  title  4,  ckarter  of  the  cit^ 
of  Syracuse.) 

^d.  Under  the  charter,  they  hare  no  jtirisdiction  to  arfest 
or  cause  to  be  arrested^  without  process^  any  peraon  outdid^ 
of  the  city  limits. 

3d.  They  can  only  arrest  a  person  whom  they  shall  find 
committing  a  violation  of  an  ordinance. 

In  the  case  at  bar,  the  party  arrested  Was,  when  arrested, 
beyond  the  jurisdiction  of  the  alderman.  And  at  the  time 
of  the  arrest  no  ofi[ense  was  being  committed. 

By.§  2  of  chap.  1,  relating  to  the  ordinance  of  the  city  of 
Syracuse,  it  is  provided  that, 

"  The  aldermen  *  •  •  shall  haVe  power  to  arresft  ot 
cause  to  be  arrested,  as  aforesaid,  all  persons  who  shall  be 
found  in  the  act  of  violating,  or  who  may  reasonably  be  sus- 
pected of  having  committed  any  crime  or  misdemeanor,  6t 
of  having  violated  any  ordinance  of  the  city  for  the  preserv*- 
<ion  of  peace  and  good  or'der.'* 

Under  this  ordinance  We  claim  : 

1.  That  thpe  alderman  cannot  arrest  outside  of  th^  tity. 

2.  That  they  cannot  arrest,  without  pfrocess,  for  violation 
of  the  ordinance  relating  ta  cruelty  to  animals,  unkss  the 
ordinance  is  Imng  violated  at  the  time.  ( Pow  agt.  BeckneVj 
3  Ind.  Rj  475 ;  Cooh  agt.  J^ethercote,  6  Cf.  S  P.,  741 ; 
Coupey  agt.  Henley,  2  Esp.,  540 ;  Fox  agt.  Oaunt^  ZB.dk 
Aid.,  79S;  Phillips  agt.  Inell^   11  John.,  4S6). 

3.  That  if  by  its  temia^  it  is  to  be  construied  as  aflording 
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authority  upon  the  alderman  to  arrest  outside  of  the  limits 

of  the  citv,  or  after  the  ofiense  has  been  committedf  then  it 

•  * 

is  an  authority  which  the  common  council  of  the  city  of  * 
Syracuse^  under  the  charter,  had  no  right  to  confer  upon 
them,  and  is  void. 

If  it  can  be  held  that  the  alderman  has  power  to  arrest 
outside  the  limits  of  the  city^  and  after  the  ofiense  had  been 
committed,  we  say: 

IL  That  it  should  have  been  submitted  to  the  jury  to  say, 
whether,  in  making  the  arrest,  the  officer  was  guilty  of  an 
assault  and  battery;  because  it  was  proven: 

1.  That  the  plaintiff  drd  not  resist  the  officer,  or  refuse  to 
obey  his  commands. 

2.  That  the  officer  did  clinch  the  plaintiff,  and  push  or 
throw  him  violently  against  the  wheel  of  a  wagon,  thereby 
causing  the  plaintiff  a  great  deal  of  pain. 

And  the  jury  might  well  have  found  that  this  was  such 
an  abuse  of  authority  as  would  entitle  the  plaintiff  to  dam- 
ages.    (Imaaon  agt.  CopCy  6  Car.  dk  P.,  193). 

III.  If  it  shall  be  held  that  the  alderman  had  povier  to 
arrest  for  the  past  violation  of  the  ordinance,  then  it  must 
also  appear  that  ^'  he  had  reasonable  cause  to  suspect  the 
party  arrested  of  having  violated  the  ordinance.^ 

This  question  of  reasonable  cause  was  a  question  of  fact 
upon  the  evidence  in  the  case,  and  should  have  been  sub- 
mitted to  the  jury. 

It  is  this  aspect  of  the  case  in  which  it^is  submitted  on 
the  part  of  the  plaintiff,  that  the  offer  to  show  the  trial 
and  acquittal  of  the  plaintiff  was  competent,  and  the  evi- 
dence should  have  been  received. 

The  non-suit  should  be  set  aside,  and  a  new  trial  granted. 

Pratt,  Mitchell  S  Brown,  for  defendant^  and  refh 
pondenU 

L  Cruelly  beating  or  ill-treating  a  horse  is  a  misdemeanor. 
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1.  It  is  made  so  by  statute,     (2  2!.  iS'.,  695). 

2.  It  is  made  so  by  the  city  ordinance.  The  6th  section 
of  chap.  2  of  the  ordinances  of  the  city  of  Syracuse  pro- 
vides that,  ''any  person  who  shall  inhumanly,  unnecessarily 
or  cruelly  beat,  injure,  or  otherwise  abuse  any  dumb  animal, 
shall  be  subject  to  a  fine  of  $25. 

3.  By  section  6  and  7  of  title  4,  of  the  city  charter,  the 
power  is  given  to  the  common  council  to  make  ordinances 
and  the  violation  of  them,  a  misdemeanor.  {Session  Laws 
1857). 

II.  The  aldermen  of  the  city  have  the  right  to  make  ar* 
l%sts  and  take  before  the  police  justice,  or  officer  acting  as 
such,  any  person  whom  they  shall  find  committing  a  crime 
or  violating  an  ordinance  of  the  city. 

1.  This  is  given  by  the  city  charter.  {Title  9,  section  6, 
and  7). 

2.  This  power  is  still  more  enlargad  by  the  city  ordin- 
ance, {Chap.  1,  §  2),  which  provides  that,  **  the  aldermen 
shall  have  power  to  arrest  or  cause  to  be  arrested,  all  per- 
sons who  shall  be  found  in  the  act  of  violatmg,  or  may 
reasonably  be  suspected  of  having  committed  any  crime  or 
misdemeanor,  or  having  violated  any  ordinance  of  the  city/^ 
&c. 

It  is  not  necessary  that  the  arrest  should  be  made  while 
the  crime  is  being  committed,  but  it  is  sufficient  that  it  be 
done  within  a  reasonable  time. 

(a).  By  the  ordinance  it  may  be  made  after  the  crime  has 
been  committed  and  upon  the  information  of  others. 

(6).  Aldermen  have  the  right  to  arrest  anyone  whom  they 
find  committing  a  violation  of  any  ordinance,  &c  {charter^ 
title  4,  §  7.). 

(c).  As  no  time  is  prescribed  within  which  an  arrest  shall 
be  made,  it  is  sufficient  that  it  be  done  within  a  reasonable 
time. 

(nl).  In  this  case,  the  officer  was  threatened  by  the  plain- 
tiff, if  he  should  attempt  to  arrest  him,  to  lick  him  and  the 
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horse  too.  As  8ood,  therefore,  as  he  oould  procure  necessary 
ftssistauce,  he  inade  the  arrest  (lieg,  agt.  Lightj  Bears  and  J?., 
S32  ;  7  Coxj  C.  (7.,  3S9  ;  Taylor  agt.  Strong,  3  Wend.,  364, 
386;  1  ChiUy's  Gen'l  Prac,  til 9'). 

III.  In  this  case  the  crime  was  not  committed  in  the  pre8>- 
ence  of  the  officer,  but  when  he  attempted  to  prevent  its 
continuance,  plaintiff  refused  to  delist,  and  threatened  to 
commit  a  breach  of  the  peace. 

1.  He  whipped  th^  horse,  and  struck  biin  over  the  head 
with  the  butt-end  of  his  whip,  threatened  to  knocK  bioi 
down,  and  called  for  ^  club  for  that  purpose. 

2.  When  ordered  to  stop,  or  the  defendant  would  caua9 
bim  tp  be  arrested,  he  threatened  to  lick  both  defendant  and 
the  horse. 

3.  The  evidence  was  ample  to  show  that  a  misdemeanor 
was  committed,  and  it  was  not  disputed  upon  the  trial. 

4.  Besides,  jt  W4S  a  matter  for  the  officer  to  de.cide 
whether  the  treatment  of  the  horse  was  inhuman  or  cruel. 
He  would  Qot,  th^r^fore,  be  liable  bad  h^  decided  erro* 
Qeously. 

ly.  It  is  no  objection  to  the  power  of  the  defendant  to 
arrest  plaintiff  that  the  latter,  to  avoid  \>emg  arrestedt 
slipped  out  of  the  city  limits. 

1.  The  power  given  by  the  charter  and  ordinances  to 
lirrest  is  generali  without  limitation  aa  to  place  or  locality. 
The  court  should  not  prescribe  limits  for  the  exercise  pf  this 
ftuthority,  which  the  statute  has  not  prescribed. 

2.  If  a  warrant  had  be^n  issued,  the  plaintiff  would  bayi^ 
been  liable  to  arrest  anywhere  in  the  county.  It  is  not, 
therefore,  perceived  why,  in  cases  whepe  an  arrest  may  be 
made  without  warrant,  the  jurisdiction  of  the  officer  as  to 
locality  is  not  equaliy  extensive. 

3.  It  would  be  a  very  inconvenient  restraint  upon  police 
oificers,  and  their  efficiency  for  keeping  good  order  would 
be  greatly  impaired,  if  crimes,  misdemeanors  and  breaches 
of  the  peace  can  be  committed  in  their  presence,  and  wheo 
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thfiy  attempt  to  nrrest  the  crirainjil  he  can  escape  by  running 
out  of  the  city. 

(a\.  By  6uch  a  eon^tnicxion  the  whole  policy  of  the  law 
justifying  arrests  without  process,  would;  in  many  cases,  be 
defeated. 

(ft).  When  QfTensea  happen  to  be  committed  near  the 
boundaries  of  the  city,  arrests  could  rarely  be  made^  ^nd 
unless  the  officers  were  the  fleetest  runners,  arrests  could 
not  be  made  in  any  case. 

i.  Aldermen  of  cities  are  made  by  statute  magistrates,  to 
keep  the  peace,  and  have  power  to  issue  warrants,  which 
may  be  executed  anywhere  in  the  county  (2  B.  S.y  727,  ^  1, 
7S9,  ^  i  and  4). 

(«)•  As  such  magistrates^  they  have  general  power  to  ar- 
sest  for  crimes  committed  in  their  presence,  or  for  threat- 
ened breaches  ol  the  peace  (1  Bishop  Crim.  Pro.^  Sab.  Si ; 
Law  of  Arrests^  171  ;  Holcomh  agt.  (Jornishj  8  Gom.f  S75), 

(b).  As  conservators  of  the  peace  and  officers  of  the  gov* 
ernment,  they  have  authority  derived  from  the  general  rights 
of  the  {[overnment  without  any  statute  whatever  upon  tibe 
snbject,  to  exercise  all  necessary  force  for  the  prevention  of 
crime,  either  by  arrest  of  individuals,  or  by  the  seizure  aod 
detention  of  the  instruments  of  crime  {Bishop  Sup,,  640  ; 
l^lding  agt,  Preston^  8  Vermont). 

5.  They  seem  also  by  the  charter  to  have  the  same  authoii*- 
ty  aa  policemen  to  make  arrest  without  process,  and  police- 
men have  the  same  power  in  criminal  matters  as  constables 
of  towns  and  counties  {Titk  5,  ^  5). 

6.  At  common  law,  a  sheriff  or  eonstable,  although 
strictly  a  county  officer,  might  pursue  and  arrest  a  felon  is 
another  county,  either  with  or  without  warrant  (2  Uah^s 
Pleas  if  the  Croum^  94). 

7.  By  all  the  analogies  of  the  law,  therefore*  by  every 
consideration  of  public  policy,  an  officer  of  the  city  shonkl 
not  be  confined  to  the  limits  of  the  city,  in  making  an  ar- 
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rest  where  the  crime  is  committed  io  the  city  within  his  own 
view. 

v.  There  was  no  question  for  the  jury  as  to  the  good 
faith  of  the  defendant  in  making  the  arrest. 

1.  There  was  no  proof  of  bad  faith. 

2.  Tlie  evidence  shows  that  not  onlv  a  statutory  crime 
was  committed,  but  a  violation  of  an  ordinance  of  the  city. 
It  was,  tlierefore,  not  material  with  what  motive  be  made 
the  arrest. 

VI.  The  motion  for  u  new  trial  should,  therefore,  be  de* 
nied. 

By  the  courty  Mullin,  P.  J. — The  defendant  was  an  alder- 
man of  the  city  of  Syracuse.  In  May,  1S70,  the  plaintiff  was 
in  the  city  with  bis  horse  and  wagon.  The  horse  baulked 
and  the  plaintiff  beat  him  with  his  whip  on  the  legs  and 
struck  him  with  the  butt  of  Mt  on  his  head.  The  defendant 
saw  the  whipping  and  deeming  it  cruel,  told  the  plaintiff  to 
desist  or  he  would  have  him  arrested.  The  plaintiff  told 
defendant  be  would  whip  the  horse  and  him  too.  The 
defendant  went  for  the  police  officer  to  make  the  arrest.  He 
returned  in  about  half  an  hour,  and  the  plainiff  seeing  them 
approach,  went  across  the  city  line  into  the  town  of  Salina. 
The  defendant  while  the  plaintiff  was  in  Salina,  directed  the 
police  ofHcer  to  arrest  him,  and  he  did  so.  The  officer  had  no 
process  authorizing  the  arrest.  He  made  it  on  the  authority 
of  the  defendant. 

After  the  arrest  was  made  some  violence  was  done  to 
plaintiff's  person.  He  was  taken  before  the  police  justice  of 
Syracuse,  ar.d  an  examination  had. 

The  action  wasfor  damages  resulting  from  the  imprison- 
ment which  is  alleged  to  be  false.  The  court  non-suited  the 
plaintiff  and  directed  the  case  to  be  heard  on  the  exceptions 
in  the  first  instance  at  the  general  term. 

Cruelty  to  an  animal  is  a  mi«tdemeanor,  as  well  by  the 
Bevised  Statutes,  (See  2d  Statutes  at  Large^  717,  ^  26),  as  by 
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the  by«lttW8  of  the  city  of  Syracuse  {Section  0,  chap.  2  of  the 
ordinances). 

By  the  charter  of  the  city,  {%  6,  7,  0/ title  4  of  the  laws  of 
1S57,  cJiqp.  63),  the  violation  of  the  ordinances  of  the  com- 
mon council  is  declared  to  be  a  misdemeanor. 

By  section  1,  title  2y  chapter  2^  part  4  of  the  Revised 
Statutes,  aldermen  of  cities  are  authorized  to  execute  the 
power  conferred  in  that  title. 

The  powers  thus  conferred  are  to  hear  complaints  ngainst 
persons  accused  of  crime,  issue  process  for  their  urrest, 
take  the  examination  when  the  pri!»oners  are  brought  before 
them,  and  in  certain  cases  to  let  them  to  trial. 

At  common  law,  an  arrest  could  not  be  made  of  a  person 
charged  with  a  misdemeanor,  except  on  the  warrant  of  a 
magistrate,  unless  it  involved  a  breach  of  the  peace  in  which 
case  the  offender  might  be  arrested  by  any  person  present 
at  itjkcomniission.  (1  Chitty  Grim.  Law.j  15;  Carpenter  agt 
MiUSf  29  How.y  478).  But  in  cases  of  felony  it  might  be, 
{same ;  Haley  agt.  Mix  3   Wend.y  350). 

It  is  said  in  {2d  Halejfs  Pleas  to  the  Crown,  86),  that  if  a 
justice  of  the  peace  see  a  felony  or  other  breach  of  the  peace 
committed  in  his  presence,  he  may^in  his  own  person,  ap« 
prehend  the  felon.  And  so  he  may  command  any  person 
to  apprehend  him,  and  such  a  command  is  a  good  warrant 
without  writing.  Bnt  if  the  felony  or  other  breach  of  the 
peace  be  done  in  his  absence,  then  he  must  issue  in  writing 
under  his  seal  to  apprehend  the  malfactor,  and  if  there  be 
any  riot  or  breach  of  the  peace  likely  to  happen  by  a 
tumultuous  meeting,  &c.,  he  may  command  his  servants  or 
others  to  prevent  it  by  arresting  the  parties. 

A  constable,  it  is  said,  by  the  same  author,  may  by  hin 

.  own  inherent  and  original  power,  imprison  a  person  for  a 

breach  of  the  peace,  and  certain  specified  misdemeanors  lesti 

than  felony,  but  theofi^nse  of  wliich  the  plaintiff  is  charged 

is  not  one  of  them.     (2  Haie^s  Fl,  90). 

It  said  that  in  case  of  an  affray  the  constable  may  with-* 


490       NEW  TOBE  PBACnCE  BEPORT& 

. ■._     _  n  ■_  ■        ,  -    -     —  - — — ■' • ■ I^^T" "^— >^» 

Butolph  agt  Bliut 

_  1 M  1 WT~ 

out  warrant  arrest,  in  order  to  prevent  it ;  yet,  if  the  affray 
be  past  and  no  danger  of  death,  he  cannot  arrest  without  a 
warrant.  ButHcUe  is  of  opinion  that  in  auch  case,  the  eon- 
stable  nnay  arrest,  and  take  the  prisoner  before  a  justice  t# 
find  surety  of  the  peace,  or  for  appearance. 

When  a  felony  is  cornroirted,  or  in  case  of  suspicion  of  fel- 
ony, the  accused  flies  into  another  county,  the  conatablo 
pursuing  him  may  follow  him  into  an  other  county,  and  an* 
rest  him  ;  but,  when  he  makes  the  arrest,  he  mvist  take  the 
prisoner  before  a  magistrate  of  the  county  in  which  the  aiw 
rest  is  made  (2  Hal^s  Pl.^  94). 

It  follows  that  at  comnion  law  neither  the  defendant  nor 
the  constable,  could  arrest  the  plaintiff  without  warrant|  as 
there  was  no  breach  of  the  peace. 

It  remains  to  inquire  whether  it  could  be  done  by  either 
under  the  charter  of  the  city. 

Section  7  of  the  charter  provides,  that  it  shall  be  lawful 
for  any  alderman  and  policeman  to  arrest,  retain,  and  take 
before  the  justice  every  person  whom  they  or  any  of  them 
shall  find  committing  a  violation  of  any  ordinance  of  the 
city. 

By  this  section,  the  officers  named  in  it^  are  clothed  with 
powers  belonging  to  sheriffs,  constables  and  police  oificers. 
And  they  may  be  exercised  without  warrant  The  object, 
unquestionably  was,  to  authorize  summary  arrests  and  to 
obviute  the  delay  incident  to  procuring  a  warrant. 

The  defendant  found  plaintift  committing  a  violation  of  an 
erdmance  of  the  city  and  was,  therefore,  authorized  to  arrest 
him,  and  call  in  the  aid  of  the  police  officer  to  effect  it  as 
might  a  justice  of  the  peace  at  common  law,  when  a  crime 
was  commited  in  his  presence.     (2  Haley  66). 

The  delay  of  half  an  hour  in  making  the  arrest  in  the  caae, 
did  not  deprive  the  defendant  of  the  right  to  make  it. 

In  Begna  agt.  Walker,  (25  E.  L.  dk  E.,  5S9),  it  was  held 
that  an  arrest  made   by  a  constable  for  resisting  him  ia 


JSmW  fOBE  PBAOnCE  BEFOBXa  491 

■*■■  — ^ — — — — '     —  ■ 

ipakii^  an  ^rrc»t  two  houTM  aftejr  the  resi^mse^  wm  un- 
lawful. 

In  Taylor  Agt.  Strong^  (3  TFd^if.t  ^4),  it  is  sai^,  that  an 
arreat  wkboul;  warraat  ior  Jiri^ach  Qf  tjie  peace  in  the  prea* 
ence  of  an  officer,  m^y  be  made  in  ^  reaaonable  tim^^  {SeealsQ 
De$cauni$  aft.  OorHsbly^  8^,  E^  C.  X.,  1$7),  wtuit  ia  a 
reftaonable  time  it  u[K)n  undiaputcxl  laots  for  the  courta,  aad 
half  an  hour  ia  not  \n  my  opinion,  an  unr^^^Bon^^ble  tioia. 

If  an  arreet  o&anot  tue  made  except  imnoediately  on  the 
9<»il[]fnia0i<iMi  q{  an  offenae  in  m^ny  case^y  o&adera  wauld 
eacape  puniahment. 

In  caae  of  ag  offenae  committed  by  a  number  of  persona 
in  the  preaence  of  an  alderman,  he  would  be  incapable  oi 
arresting  them  if  they  resisted.  If  he  may  not  delay  arresting 
until  be  can  procure  help,  punishment  would  be  rendered 
impossible. 

I  have  no  doubt,  but  that  the  arrest  was  properly  made« 
provided  it  could  be  made  outside  the  limits  of  the  city. 

I  do  not  find  any  authority  upon  the  question,  whether  in 
cases  of  misdemeanor  an  officer  authorized  to  arrest  for  an 
offense  committed  in  his  prese.nce,  may  pursue  the  offender 
out  of  his  own  jurisdiction.  At  common  law  it  was  the 
duty  of  such  an  officer,  in  case  of  felony,  to  raise  the  hue, 
and  cry,  afid  then  pursue  the  criminal  into  any  other  juris- 
diction, and  there  arrest  him. 

This  power  being  limited  to  cases  of  felony,  it  would 
seem,  that  no  such  right  of  pursuit  existed  in  cases  of  mis- 
demeanors. 

At  common  law,  an  arrest  on  warrant  must  be  made 
within  the  iurisdiction  of  the  officer  who  issued  it.  (I 
ChUty^s  Crim.  LaWy  49). 

It  would  be  somewhat  singular  if  an  officer  without  war- 
rant could  arrest  beyond  his  jurisdiction,  when,  upon  hia 
warrant  he  could  not. 

In  felony,  an  arrest  upon  a  warrant  of  a  justice,  could  be 
made  any  where  within  the  county,  (1  Chitty  Crim.  Lata, 
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49)y  but  in  cases  of  misdemeanor^  the  arrest  must  be  made 
within  the  jurisdiction  of  the  officer  issuing  it. 

Violations  of  municipal  regulations  could  be  committed 
with  impunity,  if  the  officer  who  is  present  at  the  com- 
mission of  the  offense,  must  stop  at  the  city  or  village 
boundery  when  in  pursuit  of  the  offender^  because  his  juris- 
diction there  ends.  Yet,  I  find  no  case  that  authorizes  hini 
to  arrest  beyond  the  village  or  city  limits. 

No  such  right  existed  at  common  law,  when  the  officer 
was  without  warrant,  and  I  know  of  no  provision  of  law, 
that  authorizes  it  now. 

The  nonsuit  must  be  set  aside,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 
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COURT  OF  APPEALS. 

David  C.  Foster,  appellant,  agt.  Cornelius  Van  Wyck, 

et  al,j  assessors,  &c.,  respondenjbs. 

George  Van  Kleeck,  appellant,  agt.  Frederick  Wood- 
ruff, collector,  &c.,  respondent. 

Charles  W.  Swift,  appellant,  agt.  The  City  of  Pough- 

keepsie,  respondent. 

Taxation  of  all  property  is  the  general  rule  of  the  statate.  It  provides  as  follows: 
"All  landtf,  aiidull  personal  estate  within  this  state,  whether  owned  by  individuals 
or  corporations,  shall  be  liable  to  taxation,  subject  to  the  exemptions  hereinafter 
specified,"  (1  B,  S.,  387,  $  1,  Ut  ed). 

"Bj  the  same  statute  (p.  390.  $  8),  it  is  made  the  dntj  of  the  auestortf  ^'to  asceitain, 
by  dilligeut  inquiry,  the  names  of  all  tlie  taxable  inhabitants  in  their  towns  or 
wards,  and  also  all  the  taxable  property,  real  and  personal,  wiihiu  ihe  same." 

Sank  tharesj  owned  by  inhabitants  of  the  towns  or  wards  within  the  jurisdiction  of 
the  assessors,  falls  wiihin  the  deseripiion  of  property  declared  by  the  first  section 
of  the  act  above  quoted,  to  be  liable  to  taxation. 

It  may  also  fall  wiihin  one  of  the  exemptions ;  but  being  property  prima  JaeU  liable 
to  taxation  and  the  duty  of  the  assessors  being  to  asceriuiu  all  the  taxuble  prop- 
erty, real  and  personal,  wiihin  their  town  or  ward,  this  property  presents  itself 
to  them  lor  their  decision  whether  it  is  taxable  or  exempt  from  taxation. 

It  being  personal  property  within  their  town  or  ward,  it  is  within  tlieir  jurisdiction, 
as  asBesKors;  they  have  the  right,  and  it  is  their  dnty,  to  examine  the  question 
whether  it  is  liable  to  taxation,  and  this  is  a^'udtoa/ inquiry. — One  in  which  the 
highest  courts  have  differed ;  and  should  they  make  a  mistake,  and  hold  it  liable 
to  taxation  when  it  is  not,  they  should  not,  for  such  mistake;  be  held  liable  as 
wrongdoers. 

And  it  makes  no  difference  whether  this  immnnity  from  taxation  arises  from  state 
law  or  national  law.  It  is  equally  a  judicial  decision,  of  the  assessors  in  either 
case,  having  equal  protection  from  liability  for  having  decided  erroneously. 

If  the  assessors,  having  jurisdiction  of  the  subject  matter  and  of  the  perscms  of  the 

.  owners  of  the  property  assessed,  have  failed  lo  follow  the  dirtctiont  of  the  9iatuU 
i%  wutlnng  up  their  rollj  their  action  is  irregular  and  open  to  correction  upon 
proper  application  to  the  supreme  court ;  voidable  but  not  void. 

June  Term,  1867. 

These  are  controversies  submitted  to  the  supreme  court, 
:without  action,  pursuant  to  section  372  of  the  Code. 
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The  facts  stated  to  the  court  in  the  several  submissions^ 
which  are  substantially  alike,  show  that  the  plaintifis  are 
residents  of  the  city  of  Poughkeepsie,  and  respectively 
owners  of  shares  in  three  national  banks,  organized  under 
the  act  of  congress,  approved  June  S,  1804,  and  located  in. 
said  city. 

The  assessors  of  that  city,  in  the  year  1 865,  assessed  the 
plaintiffs,  respectively,  for  their  shares  in  the  said  banks,  at 
their  par  value.  The  plaintiffs  did  not*  personally  appear 
before  the  assessors,  nor  serve  any  claim  or  notice  on  them 
in  reference  to  said  assessment.  The  assessons  made  out  an 
a^sessnrent  roll  in  the  form  prescribed  by  statute,  on  whicU 
each  of  the  plaintiffs  were  assessed  and  taxed  for  other  prop- 
erty ;  and  at  the  close  of  the  alphabetical  list,  and  on  a 
separate  part  of  the  roll,  tbey  inserted  the  names  of  the  said 
national  hanks,  and  the  value  of  the  real  estate  of  each,  and 
then,  under  the  name  of  each  bank  so  entered,  they  entered 
the  names  of  the  shareholders  therein,  respectively,  the 
numbers  of  the  shares  owned  by  each,  and  the  par  value 
thereof;  and  the  com  mon  council  imposed  and  exf«uded  the 
tax  upon  the  real  estate  of  each  bank,  and  upon  each  share- 
bolder  for  the  value  ot  bis  shares  so  entered* 

The  cashiers  of  the  banks,  before  the  completion  of  the 
roll,  notified  the  assessors  that  such  last  mentioned  assess* 
ments  were  illegal,  and  demanded  that  they  should  be 
stricken  from  the  rolL  This  was  refused  by  the  direction 
of  the  common  council ;  a  warrant  wers  issued  to  the  col- 
lector, under  the  seal  ef  the  city  and  the  hand  of  the  mayor^ 
attached  to  the  assessment  roll,  and  with  it  delivered  to  the 
collector,  commanding  him  to  receive,  levy,  and  collect, 
from  the  several  persons  therein  named,  the  several  taxes 
therein  imposed. 

Under  this  warrant,  the  collector,  on  the  7th  of  June, 
1866,  levied  und  collected  the  several  taxes  imposed  on 
such  bunk  shai^s  of  the  pluitittfis,  respectively,  of  their 
goods  and  chattels,  and  did   forthwith  pay  the  siime   ro 
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the  chamberlaiD  of  md  city,  \ph&  i%  e«  ^^k?,  treasurer 
thereof. 

On  the  part  of  the  plaintiffii  k  is  oiaimed^  that  the  said 
assessments^  and  all  proceedings  based  thereon,  were  with-^ 
out  jurisdiotian  and  voidf  and  that  the  levy  on  their  goods 
and  chattels,  in  pursuance  of  said  warrant,  and  by  direction 
ei  said  city,  iras  » trespaas)  for  which  the  defendants,  res- 
pectively, are  liable  to  the  pkiintifi,  in  the  amount  so  col^ 
lected  from  theiD« . 

On  the  other  hand,  the  defendants  claim  that  the  ass«)saori 
had  jurisdiotioa  in  the  premises,  and  admitted  that  the  bank 
shares  were  exempt  from  taxation;  that  the  defendaats^ 
respectively,  are  not  liable  to  any  action  by  reason  of  said 
assessmenes,  ftcr,  but  that  the  plaintifis,  having  omitted  to 
iinsticute  legal  proceedings  to  compel  the  correction  of  said 
assessment  roll,  by  the  court  or  otherwise,  are  remedilesa  in 
the  premises. 

The  supreme  cdurt  held,  that  the  plaintiffs  were  neither 
of  them  entitled  to  recover,  and  gave  judgment  lor  th# 
defendants,  respectively,  to  that  eiiect,  and  fur  costs. 

From  the  judgment  thus  given  the  plaintiffs  severally^ 
appeal  to  tliis  court. 

Parker,  J.— ^The  question  in  each  case  is,  did  the  a8<> 
sessors  have  jurisdiction  in  respect  to  the  assessments  com* 
plained  off  for  it  is  not  denied,  on  the  one  hand,  that  under 
the  decision  of  the  supreme  court  of  the  United  States, 
iu  Van  Allen  agt.  The  Assessors^  (3  WaUace,  573),  that 
the  assessnient  was  unauthorised,  and  w^uld  have  been  set 
aside  upon  due  application  to  the  supreme  court,  as  not 
being  in  accurdunce  with  law  ;  nor,  on  the  other,  that  if 
the  assessors  had  jurisdiction  in  the  niatrer,  aud  have  erred 
only  in  its  eTPercise,  the  only  remedy  of  the  plaiotifis  was 
such  application  to  set  it  aside  ;  acd  that  no  action  for  the 
irregularity  would  lie  agaiuatany  of  the  defendants  ;. except 
that  in  the  ease  of  Smji  agt.  The  City,  of  Foughkeepaie^  it 
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is  claimed  by  the  plaintiff*  that,  even  if  the  assessors  had 
jurisdiction,  so  that  they  and  the  collector  are  not  liable, 
still  as  the  plaintiiT  was  not  legally  liable  to  taxation  on  his 
bank  shares,  the  city,  which  has  received  the  money  collected 
from  him  to  satisfy  such  illegal  tax^  is  legally  liable  to  refund 
it  to  him. 

That  the  assessors  had  jurisdiction  in  the  matter^  can- 
not, I  think,  be  successfully  disputed. 

Taxation  of  all  property  is  the  general  rule  of  the  statute. 
It  provides  as  follows:  *^  All  lands,  and  all  personal  estate 
within  this  state,  whether  owned  by  individuals  or  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the  exemptions 
hereinafter  specified  '*  (I  JB.  S.^  387,  ^  1,  l^t  ed.).  By  the 
same  statute  (p.  390,  ^8),  it  is  made  the  duty  of  the  asses- 
sors '^  to  ascertain,  by  diligent  inquiry,  the  names  of  all  the 
taxable  inhabitants  in  their  towns  or  wards,  and  also  all  the 
taxable  property,  real  or  personal,  within  the  same.''  It  is 
aot  denied  that  the  assessors  had  jurisdiction  of  the  plain- 
tiffs, as  taxable  inhabitants  of  their  towns  or  wards.  As  to 
the  property  in  question,  it  ftills  within  the  description  of 
property  declared  by  the  first  section  of  the  act  above 
quoted  to  be  liable  to  taxation.  It  is  '.'  personal  estate,''  as 
the  same  is  defined  by  the  third  section  of  the  act,  the  term 
including  "public  stocks," and  "stocks  in  monied  corpora- 
tions." It  may  also  fall  within  one  of  the  exemptions;  but 
being  property  prima  fade  liable  to  taxation,  and  the  duty 
of  the  assessors  being  to  ascertain  all  the  taxable  property, 
real  and  personal,  within  their  town  or  ward,  this  property, 
held  by  residents  of  their  town,  presents  itself  to  them  for 
their  decision  whether  it  is  taxable  or  exempt  from  taxation. 
That  it  shall  turn  out  to  be  exempt  from  taxation  does  not 
exempt  it  from  the  scrutiny  required  of  them  by  the  statute 
to  ascertain  whether  or  not  it  is  taxable.  Being  personal 
property  within  their  town  or  ward,  it  is  within  their  juris- 
diction as  assessors;  they  have  the  right,  and  it  is  their 
duty,  to  examine  the  question  whether  it  is  liable  to  taxar 
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t\ou,  and  this  is  a  judicial  inquiry  (1  Kern.,  593;  3  Denie^ 
117) — one,  it  may  be  remarked,  in  which  the  highest  courts 
have  differed ;  and  should  they  make  a  mistake,  and  hold  it 
liable  to  taxation  when  it  is  not,  surely  they  should  not,  for 
such  mistake,  be  held  liable  as  wrongdoers  {Chegary  agt. 
Jenkins^  1  fife/rf.,  376 ;  Barhyte  agt.  Shepherd^  35  JV^  Y.  i2., 
238;  Fat?  agt.  Owen,  'i9  Barb.,  22  \  The  Rochester  White 
Lead  Co,  agt.  The  City  of  liochester,  3  Coms.j  463). 

One  of  the  classes  of  property  expressly  exempted  by 
section  4  of  the  act  from  taxation  is,  '^  Every  building 
erected  for  the  use  of  a  college,  incorporated  academy,  or 
other  seminary  of  learning."  In  Chegary  agt.  Jenkins 
{supra)j  the  building  occupied  by  the  plaintiff*  as  a  young 
ladies'  boarding  and  day  school,  was  taxed,  she  claiming 
that  it  was  exempt ;  and  the  collector  levied  on  her  prop* 
erty  to  collect  the  tax.  Judge  Ruggles,  in  his  opinion, 
discussing  the  question  of  jurisdiction,  says :  ''  The  assessors, 
in  determining  whether  the  plaintiff's  property  was  taxable 
as  a  dwelling,  or  exempt  as  a  seminary  of  learning,  actad 
judicially,  and  within  the  sphere  of  their  duty*  •  •  • 
Having  the  general  authority  to  make  assessments  for  taxa- 
tion within  the  ward  in  which  the  pluintifTs  property  was 
situated,  they  had  jurisdiction  of  the  subject-matter  of  the 
assessment  in  question."'  (See  also  Henderson  agt.  Brown^ 
1  Caint^s  R^  92).  Section  4  of  the  act,  in  eff*ect  allows 
ministers  of  the  gospel  to  hold  property  to  the  amount  of 
$1,500  exempt  from  taxation.  In  Barhyte  agt.  Shepherd 
(35  N,  Y,  R,j  23S),  the  plaintiff)  a  minister  of  the  gospel, 
sued  the  assessors  for  refusing  to  exempt  him  from  taxation, 
although  his  real  and  personal  estate  were  less  than  $1,500; 
and  it  was  held  that  the  assessors  had  jurisdiction  to  decide 
whether  the  plaintiff's  property  was  exempt  or  not ;  and,  in  so 
deciding,  acted  judfcially,  and  were  not  liable  for  assessing 
the  plaintiff  upon  his  property,  even  though  it  was  exempt 
from  taxation.  » 

It  cannot  be  said  that  the  bank  shares  in  these  cases  were 
YouXLL  82 
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any  more  absolutely  exempt  from  taxation  than  "  a  building 
erected  for  the  u«e  of  a  seminary  of  learning,*'  or  th«  farm 
vi  a  minister  of  the  gospel,  occupied  by  him,  and  of  a  value 
tiot  exceeding  $1,500.  If  the  building  on  the  farm  turns 
out  to  be  exempt,  because  found  to  be  in  the  category  of  ex- ' 
emptions,  it  is  as  absolutely  non-taxable  as  the  bank  shares 
4n question;  and  yet  the  assessors  are  not  liable  for  im- 
properly including  it  in  the  assessment,  because  they  ate 
invested  by*  the  statute  with  authority  to  decide  what  prop- 
^Hy  is  taxable,  and  in  so  deciding  act  judiciiiUy. 
'  It  can  make  no  difference,  I  apprehend,  in  regard  to  th« 
ttMessor's  jurisdiction,  whether  this  immunity  from  taxation 
urises  from  state  law  or  national  law.  In  either  case,  the 
Question  of  liability  to  taxation  is  to  be  determined  by  th^ 
assessors,  and  they  have,  of  course,  jurisdiction  to  decide  it. 

It  is  equally  a  judiciiil  decision  in  either  case,  having 
equal  protection  fl*om  liability  fur  having  decided  erron^ 
ously. 

It  is  impossible  to  make  any  distinction,  in  respect  to  the 
tubject  under  consideration,  between  the  case  at  bar  an  A 
the  cases  last  cited  ;  and,  as  was  said  by  Judge  Leonard  ift 
Barhyte  agt.  Shepherd^  after  remarking  upon  the  holding  in 
Mygatt  agt.  Washburn  (15  JV.  Y.  JR.,  916),  that  assessors 
have  no  jurisdiction  to  assess  a  non-resident  for  personal 
property:  "It  is  not  necessary  to  extend  the  application  oflf 
the  rule  on  any  ground  of  public  policy^  that  I  can  per* 
eeive,  so  as  to  include  cases  of  mistake,  in  deciding  a  clHim 
to  exemption,  where  the  person  and  estate  of  the  pafty  are 
within  the  jurisdiction  of  the  assessors.^ 

The  circumstance  that  the  as9essment  of  the  bank  shares 
was  separate  from  the  other  personal  property  of  the  plain** 
tiffs,  and  specifically  upon  the  shares  does  not  affect  the 
question  oi  jurisdiction.  If  the  assessors  having  jurisdic- 
tion of  the  subject-matter,  and  of  the  persons  of  the  plain- 
tiffs, have  failed  to  follow  ^he  directions  of  the  statute' in 
making  up  their  roll,  their  action  was  irregular  and  open  to 
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(M>rrection  opon  proper  applicatioa  to  the  supreme  court  j 
voidable,  but  not  void  {Easton  agt.  Cahndar^  11  Tf^ene?,  91, 
95;  Ounningham  agt.  JBucA^Ztn,  8  C^.,  187;  TTibon  agt. 
The  Mayor,  dtc,  of  New  York,!  Denio,  596,  599;  Bullet 
tfgt.  Pottery  17  e/b&n  22.,  145;  and  cases  dbove  died),  'the 
tule  is  stated  in  Easton  age.  Calendar  as  follows :  ^^  Where 
the  magistrate  or  of&cer  has  jurisdiction  6f  the  subject-mat^ 
ter,  and  errs  only  in. the  exercise  of  it^  his  acts  are  not  void, 
but  voidable,  and  the  only  remedy  is  by  certiorari  or  writ  6f 
fcrror. 

In  regard  to  the  liability  of  the  city  of  Poughkeepsie  to 
refund  the  taxes  paid  into  its  treasury,  and  under  the  assesiH 
ments  m  question,  I  am  unable  to  see  how  it  can  be.  The 
assessment  was  not  void,  but  irregular  or  erroneous ;  and 
the  only  mode  of  avoiding  such  an  assessment  is  by  an  ap- 
plication to  the  assessors,  or  by  a  proceeding  in  the  supreme 
court  to  correct  the  errors  or  irregularities  while  the  assess- 
ment stands  unreversed ;  it  is  as  effectual  to  protect  not 
only  those  by  whom  it  was  made  and  executed,  but  all 
persons  claiming  under  it  as  a  judgment  of  a  court  having 
jujisdiction.  It  would  be  an  error  to  hold  that  no  liability 
attached  to  those  who  instituted  and  carried  out  the  pro- 
ceedings to  compel  the  payment  of  the  money  by  the  plain- 
tifTs  (there  being  no  statutory  protection),  and  yet  that  the 
individual  or  corporation  who  received  it  is  legally  liable  to 
refund  it. 

The  cases  cited  by  the  learned  counsel  for  the  appellants 
holding,  that  ^^  when  a  tax  has  been  illegally  assessed  and 
collected,  the  money  may  be  recovered  back,*'  are  cases 
where  there  was  in  the  view  of  the  court  a  want  of  jurisdic- 
tion. In  Osborn  SigUDanvers  (6  Pick.,  89),  it  was  held  that 
when  a  taxable  inhabitant  is  overrated  by  assessors,  whether 
by  including  in  the  valuation,  property  of  which  he  is  not 
the  owner,  or  that  for  which  he  is  not  liable  to  he  taxed^  that 
does  Dot  render  the  assessment  invalid  or  void,  and  his  only 
remedy  is  by  an  application  to  the  assessors,  or  the  court  of 
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sessions,  which  is  authorized  to  relieve  in  such  casesi  and  not 
by  an  action  for  money  had  and  received. 

I  am  of  the  opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

As  to  the  case  of  Foster  agt.  Wan  Wycky  et  al,y  assessors, 
and  Van  Rleeck  agt  Woodruffy  collector,  all  the  judges  con- 
cur in  affirming  the  judgments. 

As  to  the  case  of  Swift  agt.  The  City  of  Poaghkeepsiey  a 
sufficient  number  of  the  judges  to  give  a  judgment  failing 
to  concur,  a  re-argument  in  that  case  is  ordered. 

Judgment  affirmed  in  the  first  and  second  cases,  and  re-Hr- 
guteent  ordered  in  tlie  third  case. 


HEW  YOBK  PBACnCE  BEPOBXa       ^Ql 

Pierce  agt  Chamberlain. 


SUPREME  COURT. 

Eliza  Pierce  agt.  Thomas  J.  CHAMBERLAty,  and  others, 
executors  of,  &c.,  of  Benjamin  Chamberlain^  deceased, 

Where  the  testator,  by  hh  will,  required  bis  executors  to  pay  to  a  trustee  $4,000 
to  be, invested  in  the  best  manner,  and  the  interest  to  be  paid  by  hirai  semi-an- 
naally  to  the  plainiifl,  during  her  life,  and  at  her  desease  to  pay  the  principal  to 
her  heirs ; 

And  then  directed,  his  executors  to  pay  the  legacies  mentioned  in  his  will  as  fast  as 
they  mi^ht  be  able  to  do  so  'without  sacrificing  his  estate,  but  to  pay  all  ezeep% 
such  as  were  directed  to  be  paid  at  a  fauire  day,  within  two  years  from  tho 
period  of  his  decease : 

ffeld,  that  the  plaintiff  was  entitled  to  the  benefit  of  her  legacy,  and  consequently 
the  iaUrest  thereon,  from  the  period  of  the  testator's  decease.  There  was  to  bo  no 
such  conversion  of  one  species  of  property  into  another,  as  under  the  autboritiea 
would  lead  to  a  postponement  of  that  benefit  for  any  period  of  time  whatever. 

Cattaraugus  Circuity  June,  1871. 

This  action  was  tried  before  Mr  Justice  Daniels,  with- 
'  out  a  jury,  and  was  brought  to  recover  the  interest  upon  a 
legacy  of  four  thousand  dollars  left  by  the  defendant's  tes- 
tator in  his  will  for  the  plaintiff's  )3enefit.  The  defendants 
were  constituted  the  executors  of  the  last  will  and  testa- 
ment of  Benjamin  Chamberlain,  deceased,  and  letters  testa- 
mentary were  issued  to  them  on  the  22d  of  April^  1868,  and 
they  took  possession  and  control  of  the  testator's  estate,  as 
executors,  from  the  time  of  his  death,  which  event  occurred 
on  the  10th  of  February,  1868.  The  remaining  facts  ap- 
pear in  the  opinion. 

CoNGDON  A  CoNGDON  foT  plaintiff. 
Henderson  &  Wentworth/ot  defendants. 

Daniels,  J. — ^When  the  testator  died  he  left  personal 
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estate  amounting  to  the  sum  of  one  hundred  <ind  ten  thou- 
sand dollars,  all  of  which  was  drawing  interest,  except  the 
sum  of  ten  thousand  dollars  invested  in  bank  stock,  and  that 
was  earning  dividends.  This  personal  estate  exceeded  what 
was  required  to  pay  all  the  debts  owing  from,  and  all  the  lega- 
cies given  by  the  testator.  Forty  thousand  dollars  consisted 
of  money  on  deposit  in  the  bands  of  Truman  R.  Colman, 
"^ho  was  by  the  testators's  will  appointed  the  piaiotiflTs 
trustee.  This  deposit  was  held  under  an  agreement 
that  Colman  should  pay  seven  per  cent,  interest  on  it,  and 
that  it  should  not  be  drawn  without  giving  him  six  months 
Botice.  The  residue  of  the  personal  estate,  except  the  bunk 
stocky  consisted  of  bonds  and  mortgages  drawing  interest. 
t  By  the  testator's  will^  he  required  his  executors  to  pay  io 
Cblman  four  thousand  dollars^  to  be  invested  by  him  in  the 
^st  manner,  and  the  interest  and  income  to  be  paid  by  hina 
semi-annually  to  the  plaintiff,  lh«  testator's  adopted 
daughter,  during  her  lifC;  and  at  her  decease  to  pay  the 
principal  to  her  heirs. 

The  testator  directed  his  executors  to  pay  the  legacies 
loentioned  in  his  will  as  fast  as  they  might  be  able  to  do  so 
Ifrithout  sacrificing  his  estate,  but  to  pay  all  except  suc^ 
as  were  directed  to  be  paid  at  a  future  day,  within  two  yeari 
ffotn  the  period'  of  his  decease. 

In  this  condition  of  the  testator's  personal  estata  and 
under  these  provisions  of  the  will,  there  can  be  but  littls 
room  for  doubt  that  the  testator  designed  that  the  plaintiff 
ihould  have  the  benefit  of  the  legacy  provided  for  her^  fron^ 
the  period  of  his  own  decease.  This  construction  is  sui^ 
tain^  by  the  case  of  Cook  agt.  Meeker  (36  N.  F.,  15),  an4 
the  cases  referred  to  in  the  opinion.  There  was  to  be  ni| 
such  cor.versioQ  of  one  species  of  property  into  another  as 
under  the  authorities  would  lead  to  a  postponement  of  that 
benefit  for  any  period  of  time  whatever  (/cf.,  2). 

The  phiintifi*  was  accordingly  entitled  to  interest  on  the 
|e>gacy  from  the  decease  of  the  testator  to  the  time  when  so 
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much  of  the  fund  on  deposit  with  Colman  was  set  off  to 
him,  by  the  executors^  as  trustee  for  her,  as  was  required  to 
comply  with  the  directions  giveu  by  the  testator^  for  her 
benefit. 

The  tescator  died  on  the  10th  of  February,  1868,  and  on 
the  fifteenth  of  the  foUowiog  month  of  August,  four  thousand 
dollars  of  the  deposit  in  his  hands  was  transferred  by  the 
executors  to  Colman  in  trust  for  the  benefit  of  the  plaintiff, 
but  the  interest  accruing  on  the  legacy  intermediate  those 
periods  was  withheld  by  the  executors.  This  iot^ret^t;  the 
plain tiflT  is  entitled  to  recover,  and  she  must  have  judgmeat 
that  the  executors  pay  it  to  her,  and  that  she  recover  the 
costs  of  this  action  against  the  assets  in  tbeir  bands  as  exa^ 
titors  pursuant  to  section  317  of  the  Code. 


I  ■  1 
-  • 
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COURT  OF  APPEALS. 


William  Babker  agt.  William  Whiter  and  others. 


Where  the  evidence  on  the  trial  preeentt  a  quettion  of  fact  for  the  referee  to 
decide,  liia  tindiog  on  each  fitet  matt  be  Lel^  conrlueive  on  the  parties. 

Where  the  action  is  in  equity,  the  giving  or  withiiolding  of  ct«(f  is  in  the  dbcretioa 
of  the  referee.  As  a  general  rale  the  court  will  not  attempt  to  control  that  dia- 
eretiou  on  appeal.    Certainly  not  except  in  ctise  of  its  palpMble  aLose. 

The  plaintiff  having  failed  in  the  action  on  the  principal  subject  of  litigattDns 
recovering  however  on  one  minor  branch  of  it,  was  allowed  his  costs  of  action, 
excepting  two  thirds  of  the  disbarsemeuts,  and  was  charged  with  the  costs  of 
one  of  the  defendants  defense : 

Mtidf  that  the  adjustment  of  the  costs  was  not  so  unfair  and  inequitable  as  to 
require  this  court  to  interfere  with  the  decision  of  the  referee. 


June  Term,  1867. 

BocKEs,  J. — This  action  was  in  equity,  by  one  member 
of  a  purtnership  to  enforce  certain  claims  against  the  other 
members,  growing  out  of  the  firm  business. 

It  was  referred  to  a  referee  to  hear  and  determine,  who 
reported  in  favor  of  the  plaintiff  as  to  one  claim,  and  against 
him  as  to  the  other;  and  the  referee  adjusted  the  costs  be- 
tween the  parties  by  allowing  them  in  part  to  the  plain- 
tiff, and  in  part  against  him,  to  the  defendants. 

Judgment  was  entered  as  directed  by  the  referee.  The 
plaintiff  appealed  therefron»  to  the  generul  term,  in  so  far  as 
his  claim  set  forth  m  the  complaint  was  disullowed,  and  also 
as  to  the  adjudication  of  the  question  of  costs.  The  iudg- 
ment  was  affirmed  at  general  term,  and  the  plaintiff  ap» 
pealed  to  this  courts 

In  the  complaint  the  plaintiff  charged,  that  during  the 
continuance  of  the  partnership  one  of  the  firm,  George  W. 
Sherman,  now  deceased,  whose  estate  is  represented  in  this 


NEW  YORK  PBACTICE  REPORTS.       506 


Biirker  agt.  White. 


action  by  his  administratrix  and  administrator,  had  in  his 
possession  the  sum  of  six  hundred  dollars^  which  belonged 
to  the  Grm,  and  which  sum  he  loaned  to  one  Albert  Rodgers, 
on  his  own  individual  responsibility,  promising  to  make  the 
sum  good  to  the  firm  ;  that  such  sum  had  never  been  repaid 
to  the  firm  ;  and  he  claimed  that  Sherman's  estate  should 
be  charged  with  this  sum  and  interest. 

The  referee  found  in  favor  of  the  plaintifT  on  thjs  allega* 
tion,  and  allowed  a  recovery  in  his  favor,  and  against  Sher- 
n^an's  estate,  for  his  proportion  of  the  claim.  In  this 
determination  of  the  referee  the  parties  acquiesced,  neither 
appealing  therefrom.  This  branch  of  the  case^  therefore^ 
requires  no  examination. 

'  The  plaintiff  also  charged  in  the  complaint,  that  during 
the  continuance  of  the  copartnership  he  lent  and  advanced 
to  the  firm,  of  his  own  individual  funds,  the  sum  of  one 
thousand  dollars,  which  sum  was  used  in  the  partnership 
business,  and  that  the  firm  gave  him  a  promissory  note 
therefor,  dated  April  24,  1854/'  signed  in  the  firm  name, 
and  that  he  still  held  the  same,  which  was  due  and  wholly 
unpaid ;  and  he  claimed  that  this  sum  should  be  charged 
against  the  members  of  the  firm,  respectively,  in  due  pro- 
portion. 

This  allegation  of  the  complaint  was  denied  by  the  other 
parties;  and  they  averred,  on  information  and  belief,  that 
if  any  such  paper  existed  it  was  made  and  placed  in  the 
plaintiflT's  hands  for  a  special  purpose,  to  which  it  was  never 
in  fact  appropriated,  and  that  it  never  had  any  legal  exist- 
ence as  a  valid  instrument  binding  on  the  firm. 

The  litigation  before  the  referee  was  confined  principally 
to  this  branch  of  the  case,  and  the  appeal  was  brought  to 
review  the  decision  of  the  referee  thereon. 

The  note  described  in  the  complaint  was  produced  by  the 
plaintiff*,  and  was  put  in  evidence. 

The  signature  was  shown  to  be  in  the  handwriting  of 
Mr.  White,  a  member  of  the  firm. 
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The  plaintiff  gave  evidence  tending  to  prove  that  the 
tiote  was  given  him  for  money  loaned^  as  alleged  in  the 
complaint. 

On  the  other  hand  the  e¥idence  offered  by  the  defend-* 
ants  tended  strongly  to  contradict  the  plaintifF's  case,  and 
left  it  quite  doubtful^  if  not  entirely  improbable,  that  the 
note  was  given  under  the  circumstances  and  for  the  purpose 
asserted  by  the  pluintiflf.  The  evidence  certainly  made  it  a 
question  of  fact  for  the  referee.  He  found  emphatically 
against  the  plaintiff — that  he  did  not  lend  or  advance  the 
one  thousand  dollars  to  the  firm,  nor  did  Ihe  firm  make  and 
give  him  the  firm  note,  as  alleged  in  the  complaint ;  nor  waa 
that  sum  due  and  owing  to  him  from  the  copartnership; 
and  while  lie  found  that  the  note  was  signed  by  the  firm 
name^  in  form  as  stated  in  the  complaint,  yet  he  also  furthev 
found,  that  it  was  never  held  and  owned  by  the  plaintiff, 
a3  claimed  by  him.  This  finding  of  fact  on  th,e  evidence 
must  be  held  conclusive  on  the  parties,  and  as  a  conse- 
quence determines  the  case  against  the  plaintiff,  in  so  far 
as  he  made  a  claim  against  the  other  members  of  the  firm, 
on  the  note.  His  case  was  not  sustaned  on  this  point  of 
the  litigation,  and  the  judgment  in  that  regard  was  properly 
affirmed  by  the  general  term. 

No  other  question  is  raised  on  this  appeal  on  the  merits. 

It  is  insisted,  hence,  that  the  referee  eried  in  the  adjust* 
ment  of  the  costs  between  the  parties.  The  action  being  in 
equity,  the  giving  or  withholding  of  costs  was  in  the  dis- 
cretion of  the  referee.  As  a  general  rule,  the  court  will 
not  attempt  to  control  that  discretion  on  appeal.  Certainly 
not  except  in  case  of  its  palpable  abuse. 

Such  is  not  this  case. 

The  plaintiff  failed  in  the  action  on  the  principal  subject 
of  litigation ;  recovering,  however,  on  one  minor  branch  of 
it.  He  was  allowed  his  costs  of  the  action,  excepting  two- 
thirds  of  the  disbursements,  and  was  charged  with  the  costs 
of  White's  defense. 
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We  cannot  see  that  the  adjustment  of  the  costs  between 
the  parties  was  so  unfair  and  inequitable  as  to  require  this 
court  to  interfere  with  the  decision  of  the  referee. 

The  judgment  of  the  supreme  court  should  be  affirmed, 
with  costs  of  the  appeal  against  the  appellant. 

All  concur. 

Affirmed. 


508       ^^^^  YORK  FBACnCE  BEFOBT& 


People  a2(t.  Lewis. 


COURT  OF  APPEALS. 

« 

Thb  People,  plain ti£&  in  error,  agt.  Richard  Lewis,  de* 

feodant  in  error. 

The  qnefttioD  whether  the  eoida^et  justified  the  verdict  of  the  jary,  finding  tb* 
defendaDt  gailijr  of  murder  in  the  first  degree,  cannot  be  ezamiDed  in  thie 
court. 

Evidence  offered  as  to  the  acts  and  declarations  of  the  defendant,  after  the  perpetn^' 
tion  of  the  crime,  is  not  admissible  in  his  behalf. 

Where  the  real  issue  on  the  trial  was,  whether  the  defendant  dengned  to  eftect  the 
death  of  the  deceased,  evidence  offered  b^  the  defendant  to  prove  the  facta  and 
eircumstauoes  constituting  the  provocation,  v\  hich  induced  the  attack  bv  him 
upon  the  deceased,  which  occurred  a  few  minutes  previous  to  such  attack,  wat 
admissible  upon  the  question  of  such  design,  especially  where  the  acts  of  the  da- 
fendant  were  such  as  not  at  all  likely  to  prodaoe  death. 

September  termj  1 867. 

Appeal  from  ttie  decision  of  the  general  term,  awarding 
the  defendant  a  new  trial,  on  a  conviction  for  murder. 

A.  H*  Anthony  for  plaintiffs  in  error. 
H.  A.  Nelson  for  defendant. 

Grover,  J. — Questions  of  law  only  can,  in  this  class  of 
cases*  be  reviewed  m  this  court.  The  question  whether  the 
evidence  justihed  the  verdict  of  the  jury,  finding  the  d^ 
fendant  guilty  of  murder  in  the  first  degree,  cannot  be 
examined  here.  The  evidence  offered  as  to  the  acts  and 
declarations  of  the  prisoner,  after  the  perpetration  of ^ the 
cnme,  were  properly  excluded.  Such  acts  and  declarations 
were  not  admissible  in  his  behalf.  This  is  the  settled  rule^ 
and  requires  no  discussion.  The  real  issue  upon  the  trial, 
was  whether  the  defendant  designed  to  efifect  the  death  of 
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the  deceased.  If  he  did^  he  was  guilty  of  murder  in  the 
first  degree ;  if  he  did  not^  he  was  not  so  guilty.  The 
prisoner  used  no  weapon ;  all  he  did  to  deceased  was  with 
his  fists. 

The  prosecution  proved  that  threats  against  the  deceased 
had  been  nnade  by  the  prisoner  some  time  previous  to  the 
occurrence.  The  prisoner  offered  to  prove  that  a  few 
minutes  before  he  made  the  attack  upon  the  deceased,  he 
went  to  the  house  where  he  lived,  and  where  his  father's 
family  lived,  and  found  his  lister  crying,  and  inquired  as  to 
the  cause,  and  was  informed  by  her  that  the  deceased  had 
just  been  there,  and  called  her  mother  and  herself  prosti- 
tateSy  whereupon  the  prisoner  went  directly  into  the  lot 
where  the  deceased  was,  and  inquired  of  him  wliy  he  had  so 
done,  and  immediately  struck  him  with  his  fist. 

This  evidence  was  excluded,  and  the  prisoner's  counsel 
excepted.  It  is  clear  that  if  the  defendant  designed  to 
effect  the  death  of  the  deceased,  this  evidence  had  no  ten- 
dency to  mitigate  the  crime  from  murder  to  manslaughter, 
and  was  not  admissible  for  any  such  purpose.  But  upon 
the  question  whether  he  did  so  intend,  the  evidence  ought 
to  have  been  received.  The  acts  of  the  prisoner  were  such 
as  not  at  all  likely  to  produce  death,  and  upon  the  inquiry 
whether  such  was  his  design,  it  was  very  important  to  ascer- 
tain whether  he  acted  from  deliberate  malice,  long  enter- 
tained, or  from  recent  provocation  likely  to  induce  such  acts 
as  the  prisoner  committed.  In  the  former,  the  conviction 
that  a  design  to  effect  the  death  of  the  deceased  prompted 
the  commission  of  the  acts,  would  be  much  more  readily 
arrived  at  than  it  would  were  such  acts  induced  by  a  recent 
provocation,  which  would  be  likely  to  induce  the  prisoner 
to  ciiastise  the  deceased.  Upon  this  ground  only,  the  evi- 
dence should  have  been  received.  The  learned  judge  erred 
in  rejecting  it,  and  thereby  leaving  the  jury  to  infer  that  the 
defendant  acted  from  deliberate  malice,  long  entertained. 
The  latter  conclusion  would   be  the  necessary  result  of 
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excluding  the  evidence.  Upon  this  ground,  the  prisoned 
was  entiled  to  a  new  trial,  and  the  judgment  of  the  supreme 
eourt  awarding  it  must  be  affirmed. 

Many  cases  were  cited  by  the  counsel  for  the  people^ 
Ivhere  similar  evidence  was  excluded  But  these  were  all 
cases  where  there  was  no  doubt  as  to  the  intention  of  th« 
prisoner  to  effect  the  death  of  the  deceased,  and  where  the 
only  inquiry  was  whether,  concedmg  such  intention,  the  of- 
fense was  murder  or  manslaughter.  In  such  cases  the  lavr 
is  well  settled  that  the  ciime  eannot  be  mitigated  irom 
mnrder  to  manslaughter  by  anything  the  prisoner  may  have 
beard  from  a  third  person.  In  such  a  case  the  law  adjud^'es 
that  the  pnsoner  acted  only  from  revenge,  and  this  constituteft 
murder. 

When  the  provocation  arises  in  the  presence  of  the  pris* 
oner,  and  the  act  causing  death  immediately  follows,  the 
inquiry  is,  whether  the  provocation  was  such  as  to  cau0i3 
such  a  frenzy,  as  for  the  time  to  deprive  the  prisoner  of  his 
reason,  to  an  extent  that  he  was  not  capable  of  deliberation, 
if  so,  he  is  guilty  of  manslaughter  by  effecting  the  death  of 
the  deceased.     If  otherwise,  the  crime  is  murder. 

Judgment  of  the  general  term  should  be  affirmed. 

Affirmed. 

Davis  Ch.  J.,  and  Hunt,  J.,  dissenting. 
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COURT  OF  APPEALS. 

Jesse  M«  Emesson,  successor  of  RoBEm'  Grant,  deceased, 
assignee  of  William  MoNTGk>MBKT,  respondent^  agt. 
Wiu^iAM  BleakleT)  Jr.^  sherifT;  Acy  appellant. 

If  here  the  came  at  action  ■orriTes  by  virtue  of  the  atatate,  section  131  of  the  Code 

saves  the  action  fkt>ai  abatementf  on  the  death  of  a  party. 
Where  peruonal  property  is  held  intrHstf  on  the  death  of  the  trustee,  it  pusses,  under 

the  common  law,  to  his  ptrsonal  representatives,  who  are  bound  to  ezeoate  the 

trnst. 
The  Revised  Statutes  relative  to  uses  and  tmsts,  does  not  relate  to  per»onal property^ 

bnt  the  common  law  rule  stil!  exists,  and  applies  in  reference  to  such  property. 
Where,  on  the  death  of  a  plaintiiT  iu  an  action,  who  snes  as  tmstee,  the  oonrt  ap* 

point  a  person  in  place  of  the  deceased,  to  execute  the  trust,  upon  the  express 

consent  and  stipulation  uf  the  defendant,  the  latiercanuot  on  motion,  at  the  trial, 

have  the  complaint  dismissed,  on  the  i^ronnd  that  the  title  to  the  property  was  in 

the  personal  representatives  of  the  deceaseds 

June  Termy  1867. 

Ok  or  about  the  17th  day  of  December,  1S59,  one 
Alfred  Booth  obtained  a  judgment  in  the  Supreme  Court, 
Westchester  county,  agninst  William  Montgomery,  and 
William  Garubrant  for  $2,268  3S  on  two  promissory  noted 
made  by  said  '^  Montgomery  &  Co.'' 

On  the  20th  day  of  December,  1S59,  the  said  Booth 
caused  an  execution  on  suid  judgment  to  be  issued  against 
the  property  of  said  Montgomery  and  Oarabrant,  to  the 
defendant  in  this  silir,  William  Bleukley,  Jr.,  who  was  at 
that  time  sheriff  of  Westchester  countv. 

On  the  20th  day  of  October,  1867,  a  stock  company 
was  organized  by  William  Montgomery  and  four  others,  by 
the  title  of  the  '^  New  York  Steam  Saw-Mill  and  Machine 
Company." 
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On  the  2lst  day  of  October,  1857,  one  day  ufter  the  date 
of  the  certificate  of  incorporation  of  s;iid  company,  William 
Montgomery  and  George  D.  Lund  (who  had  become  a 
partn<?r  of  Montgomery  in  the  place  of  Garabrant)  for  the 
consideration  of  $100,000,  made  a  bill  of  sale  of  ^'all  the 
materials,  good  will  and  appurtenances  of  whataver  kind  or 
nature  appertaining  and  belonging  to  the  manufucturing  and 
machine  business  heretofore  conducted  under  the  name  of 
WiHiam  Montgomery  &  Co..  in  the  town  of  Yonkers,  West- 
chester county,  N,  Y.,  together  with  the  full  right  to  the 
immediate  occupancy  of  the  premises  in  which  said  property 
was  contained  in  Yonkers,"  Ac,  &c.,  to  the  said  New  York 
Steam  Saw  Mill  and  Machine  Company. 

On  the  same  day  (October  21st,  1857),  said  Montgomery 
and  Lund  executed  another  bill  of  s^ile  to  said  Steam  Saw 
Mill  and  Machine  Company,  for  consideration  of  $15*000, 
^^  of  all  the  steam  saw  mills,  steam  engines,  boilers,  machin- 
ery, and  stock  of  all  kinds,  manufacturing  or  in  process  of 
manufacturing,  appertaining  to  and  belonging  to  the  engine 
and  machine  manufacturing  department  of  the  business 
heretofore  conducted  under  the  name  of  Messrs.  Montgom- 
ery &  Co.,  together  with  all  the  belongings  thereto,''  &c. 

Montgomery  became  the  president  of  this/nachine  com- 
pany on  its  organization,  and  always  continued  such  presi- 
dent, and  had  the  management  and  direction  of  its 
business. 

Montgomery  &  Co.  had  a  lease  of  the  factory  premises  for 
five' years  from  May  1st,  1S55,  which  passed  to  the  machine 
company  under  the  bill  of  sale  first  above  mentioned. 

On  the  23d  day  of  December,  1S58,  an  agreement  was 
entered  into  between  Montgomery  and  certain  others  of  the 
stockholders  of  the  said  machine  company,  by  which  s^iid 
Montgomery  was  to  become  possessed  of  their  stock  on 
certain  conditions,  which,  it  is  claimed,  were  n«ver  per- 
formed by  Montgomery. 

Montgomery,  the  29th  day  of  November^  1S59,  executed 
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a  general  assignment  for  the  benefit  oi  his  individual  credi- 
tors, to  Robert  Grant,  of  "all  the  estate  and  property,  real 
and  personal,  of  him,  the  suid  William  Montgomery,  either 
iridtTid4jaI!y,oras  a  member  of  the  late  firm  of  Montgomery 
&  Oo.,  .or  a  corporator  or  stockholder  of  the  Kew  York 
Steam  Saw  Mill  and  Machine  Company." 

Under  this  assigr^meni  Gf-rant  claimed  title  to  the  property 
in  question.  And  as  the  defendant  as  sheriff  had  in  the 
first  instaince  levied  upon  said  property  under  the  said 
execution  of  Booth  against  Montgomery  andGurabrunt,  this 
action  of  replevin  was  brought  by  Grant. 

Oa  the  first  trial  the  jury  found  that  the  stock  and 
materials  belonged  to  Robert  Grant,  valuing  the  same  at 
Si 8,  833  81 ;  and  that  the  tools  and  fixtures  belonged  to  the 
steam  saw  mill  and  machine  company,  valuing  the  same  at 
$13,188;  and  judgment  has  been  ordered  in  conformity 
with  such  findings,  and  has  been  affirmed  by  the  general 
term  of  the  second  district  Robert  Grant  died  September 
28th,  1S61. 

R.  W.  Vaw  Pelt  /or  the  appellant. 
W.  R.  Staffobd  for  the  respondent. 

Parker,  J. — ^I  think -there  was  no  abatement  of  the  ao- 
tion  by  the  death  of  Grant,  the  original  plaintiff.  The 
cause  of  action  survived  by  virtue  of  the  statute  (3  R.  S*^ 
447,  ^1,  \8t  ed.\  WeMers^  Exrs.  agt.  UnderhiU,  19  Wend.^ 
449) ;  and  this  being  so  section  121  of  the  Code,  saves  the 
action  from  abatement. 

Although  Grant  held  the  property  in  question  as  a  trustee, 
on  his  death  it  passed  tinder  the  common  law  to  his  per- 
sonal representatives,  who  were  bound  to  execute  the  trust 
(De  Peyster  agt.  Ferrers^  11  Paige^  13).  We  held,  in  the 
case  of  Bauwfs  Ex.  agt.  Vaughn,  decided  at  the  lust  term 
of  this  court,  that  section  68  of  the  article  of  the  Revised 
Statutes,  realative  to  uses  and  trusts  (1  R.  8.^130^  Ist  od.) 
Vol.  XLL  83 
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does  not  relate  to  personal  property,  and  that  the  common 
Lnw  ruie  above  referred  to  still  exists,  and  applies  iu  refer- 
ence to  such  property. 

'  The  consequence  in,  that  on  the  death  of  Grant  the  title 
to  the  property  passed  to  his  legal  representatives,  who, 
unless  they  had  transferred  it  to  Emerson,  should  have  been 
'substituted.  But  the  appointment  by  the  court  of  Emerson 
to  execute  the  trusts  of  the  assignment,  and  his  substitution  as 
plaintiff  in  the  action,  having  both  been  made  by  the  express 
ico.isenfc  and  stipulation  of  the  defendant,  set  forth  in  the 
case,  I  am  inclined  to  think,  his  motion  for  dismissal  of  Ibe 
compljhit,  upon  the  trial,  on  the  ground,  that  the  title  to 
the  property  was  in  the  personal  representatives  of  Grant, 
was  properly  denied.  Non  constat,  that  the  cause  of  action 
had  not  passed,  by  assignment,  from  th«  personal  rep- 
resent-atives  of  Grant  to  Emerson.  In  that  case,  be  wM 
the  proper  person  to  be  substituted,  and,  I  think,  as  against 
the  defendant  under. his  stipulations,  such  assignment  should 
be  presumed. 

'  The  question  of  the  grounds  on  which  the  nonsuit  was 
'claimed,  to  wit,  that  Grant  was  not  the  owner  of  the  prop- 
erty when  the  suit  was  brought,  and  that  it  was  incom- 
petent for  Montgomery  to  make  any  transfer  to  himself, 
were  also  properly  regarded  as  not  well  taken,  the  first  as 
involving  a  question  of  fact  for  the  jury,  and  the  other ^si 
not  covering  the  whole  of  the  plaintiff's  claim.  .:    : 

The  objection  to  the  introduction  of  Grant's  testimpoyon 
^  the  former  trial  was  properly  overruled.  It  was  but  the 
common  case  of  reproducing  the  testimony,  of  a  deceased 
witness.  I  see  nothing  in  the  objection  that  he  was  a  party* 
He  vviis  also  a  witness,  and,  therefore,  within  the  rule  allow-* 
jug  proof  of  what  he  testified  to  be  given. 

The  inquiry  of  the  witness,  Montgomery,  whether' he 
received  any  directions  from  Grant  in  regard  to  the  prop- 
erty, immediately  after  the  delivery  of  the  assignment,  was 
relovant  and  proper  as  part  of  the  res  gest4B,  , .    •:.. 

The  question  to  the  same  witness,  as  to  what  was.  d^ne 
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with  rnoiieys  which^  he  had  stated^  were  realized  from  a 
portion  of  the  assigned  property*  was  also  properly  allowed. 

I  see  no  error  in  the  rulings  in  regard  to  the  questions 
put  to  the  witness,  Lund«  as  to  his  delivery,  when  he  left, 
of  the  stock,  Ac,  at  the  machine  shop*  to  Montgomery,  and 
as  to  his  ever  again  exercising  any  acts  of  ownership  over 
the  property.  This  was  clearly  pertinent  to  the  question 
which  was  litigated,  whether  Montgomery  owned  the  prop- 
^erty  or  any  part  of  it. 

The  offer  of  the  defendant  to  prove,  that  the  sheriff  of 

•  Westchester,  levied  upon  the  property  in  question  as  the 
property  of  the  Steam  Saw-Mill  and  Machine  Company, 
after  this  suit  was  brought,  was  wholly  irrelevant  and  im- 
material,  and  was  properly  excluded. 

The  court  was  requested  to  charge,  ''that  if  the  sheriff 

.'  (defendant)  was  found  in  the  actual  possession  of  the  prop- 

.  erty  levied  on  under  the  Booth  execution,  the  plaintiff  must 

prove  a  demand  of  said  property,  and  refusal  to  surrender  if. 

before  he  can  recover,"  which  was  refused. 

If  the  property  belonged  to  the  plaintiff,  the  taking  it 
but  of  the  possession  of  Montgomery,  who  was  the  plaintiff's 
agent,  using  it  in  the  plaintiff's  business,  in  hostility  to  the 
plaindfi's  right  to  it,  was  a  wrongful  taking  as  against  the 
plaintiff;  {Clark  agt.  Skinner ^  20  J.  ILy  iiyd)^  and  no 
demand  was  necessary;  (Cummings  agt.  Vorccj  3  ZTiS., 
282  ;  Dunham  agt.  Wyckhqfy  3  Wend^  2S0).     The  request 

•  was,  therefore,  properly  refused. 

As  to  the  defendant's  request,  to  ch.irge  that  Montgomery, 
while  acting  as  president  of  the  machine  company,  could 
not  become  the  purchaser  of  its  property,  if  objected  to  by 
any  stockholders  or  creditors  of  the  company,  there  was 
nothing  in  the  evidence  calling  for  such  instruction  to  the 
jury,  nor  for  anything  more  on  that  subject  than  the  court 
had  already  said  to  them ;  for  they  had  been  already  in- 
<  structed  that,  as  to  all  that  portion  of  the  property  in  i 
question,  which  bad  been  transferred  to  the  machine  com- 
pany, and  which  had  been  acquired  by  said  company^  the 


gig  NEW  YOEK  PRACTICE  KEPOBT& 

Emeraoa  agt  Bleakly/* 

title  to  it  remained  in  the  company,  at  the  time  of  the 
assignment,  and  did  not  pass  to  Grant,  and  that  Mont- 
gomery's interest  in  such  property,  at  the  time  of  the 
assignment,  was  a  stockholder's  interest  only,  and  that  only 
such  interest  passed  by  the  assignment,  so  that  the  addi* 
tional  instruction  requested  was  entirely  uncalled  for. 

The  complaint  now  made  by  the  plaintiflT's  counsel,  thaty 
under  the  charge  of  the  court*  it  was  the  duty  of  the  jury 
to  render  a  verdict  for  the  defendant,  as  to  all  the  property 
in  question,  and  that  the  conrt  below  should,  on  that  ground, 
have  set  aside  the  verdict,  is  not  one  wkiob  this  court  can 
listen  to  or  consider.  The  case  is  not  open  to  us  for  an  ex- 
amination of  the  facts. 

The  finding  by  the  jury  that  Grant  was  the  owner  of  that 
portion  of  the  property  in  question,  described  m  stock  cmd- 
materialf  and  not  of  that  deacribed  as  tools  and  fiscture$^ 
rendered  necessary  a  more  specific  description  of  the  two 
dassea.  This  the  court  ordered  to  be  made  by  directing 
the  complaint  to  be  amended,  so  as  to  conform  to  the  evi- 
dence, and  to  designate  the  portion  of  the  property  found 
&r  the  plaintifi  described  as  stock  and  material*  and  tba 
portion  found  for  the  defendant  described  as  tool*  and  fix^ 
tures^  to  which  the  counsel  for  the  defendant  exoeptedL 
And  thereupon,  the  plaintiff  did  amend  theoompluint  by  in- 
SQfttng  at  the  end  of  the  list  of  articles  a  Hat  of  those  which 
he  denominated  tods  and  fixtures^  and  fiteted  that  the  resideb» 
of  said  property  was  known  as  stock  and  material.  No  fault 
was  found  with  the  manner  in  which  the  distributing  was 
nade,  and  the  amendment  carried  out 
^  I  think  it  WW9  competent  for  the  court  to  amend  tfaa 
verdict,  as  was  in  effect  done  for  the  purpose^  not  of  adding 
or  subtracting,  but  of  specifying  in  accordance  with  tha 
evidence,  ns  was  done  in  this  case*  {SUghl  agt.  Hartshon\o^ 
i  /.  J2.,  149;  1  SeL  Pr^  4S0 ;  Archbold,  Pr.  vd.  U  21^  vol 
SS,  275). 

Upon  the  whole  oase,  I  am  of  the  opini^n^.  tfaiit  tbeju<% 
llient  should  be  affirmed.    Affirmed 


DIGEST 


o  p 


JsJULi  THE  33ECISION8 

CONTAINED  IN  THE  FOLLOWING  REPOHTftt 

4l  Bayard  Pr.  B.;  43  N.  K;  57  and  68  Barbour's  H; 

and  2  Lansings  E. 


•■♦• 


'ABANDONMENT. 
JSm  txflUBAXCB,  (Mjlrinb,)  58  Barb, 

ACCIDENT  INSURANCE. 

i.  jA  rHilwny  pAssen^er  as9arunco  pol- 
ficf ,  isriied  Qv-  th«defeiid«nt.  insut-ad  the 

,|iql«J^i-'  (tilMi'nlifffi  iiiieaiate),  in  ihc  mun 
^  $5,000,  in  the  eveut  o(  her  denth 

'.^tjom  fiaivunail  ii^ni'v,  "when  rHU»ed 
v^  aujr  accident  w/ti^  traveling  i/jfoul/" 
Jtc  or' private  cotufetfanca  proviilea  for 
tlje  irAi)i*|H>rtiition  of  paBSeiidcera."     In 

'tbe  4joinM  6f  M>' joncnejr  by  coiiueoiiiig 
MeHnib<i>it  and  nil  way  liii<>,  site  fftll 
Wp6ii  A  ili|^>'i^  *\66wii\k,  while  walk- 
ing fvoiti  iiie  Hleaiiilioal  lundinK  'o  the 

'lAnwHy  i4iiiOii,  H8  Was  atmal  for  (ruT* 
^l^ca  ^>>  Miitt  route,  auti  tliereby  re- 
ceived hiinHev  vrhiclk  cauaed  her 
•teaih,:  .  , 

Jlefdf  it  apnearng  that  slie  wan  bo  walk- 
ing in  tiie  actual  proeecation  of  her 
jouftiey,  thnt  the  oQath  wan  covered 
%y  iKe  leHmt  «»f  the  noUey,  and  rhat 
we  wae  to  be  reganlea  aa' having  re- 
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ceived  the  iBJary  while  traTeling  bv. 
piibK6  eoDveTamM.  {ffvriMrup  tijSL'' 
BaUw9y  Patmgtr  Am,  Oo.    €i  H,  T, 

%  It  feenu^  that  tfiefaet  that  there  wen 
hacks  bv  which  the  plaiiirifTii  iuteatate 
miglic  hHV6  ridden  from  tlie  lamiiiiij^  tb 
the  atatioii,  did  not  aitecL  tne  quesijoni 

'  it  being  the  general  caatom  ibr  the 
paaseugeAiB  to  walk.    Id, 

ACCORD  AND  ftAnSFACtlOll.   : 
S6$  BOJUU)  o»  8UfiatVl»oH>,  58  BmK 

ACCOUNTlNa 

*  ...  .     ' 

See  ExKcuTORS  jLin)  Aomikistrjlzoiu. 

SCRSOOJLTB.      (Id.) 

ACCOUNT  STATED. 

1.  One  of  the  two  cpparrnr*rf  advanced 
moneys  for  the  firm  (>iii»hieB8  in  execsd 
of  the  amount  which  he  had  a^re^d  to 
fiimifth  therefor,  and  eliaiyeii  Intereii 
there<ni  n|tou  ^be.lSrm^  books,  whfch, 
after  diaBblntimi,  thcf'linn  ^«Mc,'iiWiq|f 
for  noh  p^itoAr.  j^  m,i9mmfli¥^, 
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with  the  other  pnitner  ezumiiifd,  and 
no  objection  whs  innde  by  the  Imter 
to  the  chHive ;  ■tHienieiitt  of  the  hc- 
conitis  were  al«o  |>reseiire(l  lo  ilie  Utter 
pariiier,  iiu*lii<iiiiiif  the  cbfirnjre  for  in- 
•  tei-est,  mid  he  then  made  no ioUjecnon; 
it  Hn  aciiun  by  the  immier  who  hiid 
nmde  the  iidviincc^t  for  an  nceonntiiiff, 
the  refer ee  allowed  the  item  of  in- 
terest KS  UfK>n  an  aoeounc  atated : 

BeldtOn  appeal,  that  this  decision  should 
be  sustained.  {Lloifd  agt.  CarricTf  2 
Lansing,  365  ) 

ACCOUNT. 

1.  A  complaint  stated  that  the  plaintiflT 
aiid  deteudaiit,  being  copartnera  in 
bnsineas,  dis.'4olve«l  cupai'tner«hip,  on 
a  day  s|)ecitied,  when  it  w^is  agreed 
that  an  inventory  should  be  taken  of 
tlie  assets  of  the  firm,  iuclnding  the 
notes  and  accounts  due  to  ir,  and  that 
the  deff iidant  should  pav  the  plaintiff 
one  half  of  the  amonnt  o/  the  inventory 
ded  noting  one  half  the  liabilities  of  the 
Arm,  which  the  defendant  assumed  to 
pay  ;  that  such  inveniory  was  taken ; 
the  precise  amount  due  to  the  plHintiff 
asoerrained  and  a^n*eed  n{>on  ;  and  the 
defendant  went  into  and  remained  in 
pos^esfion.  The  pniy^'f  was  for  an 
acconni  of  the  partiiprnhip  dealings, 

'*  and  that  the  pituntlff  have  judgment 
for  the  balance  which  ohonld  be  found 
due  bim,  on  such  accoaiitiag. 

HM  that  the  complaint  was  clearly  in 
an  a<'tion  at  law  ;  and  the  demand  for 
an  accounting  was  merely  nugatory, 
it  beitig  not  oiilv  wliolly  iinsnpportea 
by  any  allegations  in  the  complaint, 
but  iucoiiHfstani  with  the  cane  made  by 
the  romplalut,  which  asserted  tliat  the 
account  wai«  ad^uisled,  the  amount  li<^- 
nidated.  i<ud  the  bnlance  airreed  to  be 
paid,  \8liort\igi.  Barry.  SS  Barb.  177) 

Seldj  alio,   that    alttrough  it  appeared 

from   the  fliidtngn  of  the  referee  that 

an  account  was  necesaary  to  settle  the 

eqni  iei»  l>etween  the  parries^  and  an 

action  might  be  maintained  f«»r  that 

porpi>s»',if  the  defendant  should  refuse 

to  render  such  account,  or  to  pay  .he 

balance;    yet  that  such  was  not  the 

canse  of  artioii  set  up  in  the  com- 

•.  , ,    plaint,  which  was  asi^uinpsit,  at  law. 

''.  and  not  all  action  of  purely  equitable 

cognizance.       And    toat    the     leferee 

.  ^, .erred  in  t>roceediug    to    take  an  ac- 

"count    {Id.  J 


«  l^ 


ACCUMULATIONS. 


.1.  An  accnmnlation  fir  the  heneiit  of  an 
maUfom  chUdf  to  oommeuce  after  bia 


birth  and  tn  terminate  with  his  minor- 
ity, is  lawful,  provided,  in  cane  of  real 
estate,  that  theaorQtnnia'inn  alaoeoai- 
mencas  within  the  time  {leraiiited  for 
the  Testing  of  ftiture  esiatea ;  and  in 
ea^e  of  personal  property  that  it  oom- 
meiiees  with  in  tlie  time  alloweci-  for 
the  suiipensitm  of  absolute  owiierslnp. 
(Jfoaieeagt  Mania,  42  X  r.,  StKI). 

2.  If  the  estate  limited  to  the  infant  ia 
coniiuirentf  an  accnmnlatiun  of  the  in- 
come duriiiK  his  minority  cnmot  besaid 
to  be  for  his  beneliL    ('ld,J 

3.  Bnt  a  devise  of  lands  to  an  infant 
when  he  shall  become  of  a^re,  with 
remainder  over,  if  he  die  under,  age, 
creates  a  vested  estate  in  the  infant, 
defeasible  by  condition  subsequent, 
and  this  is  a  sufficient  tidti  lo  sustain 
an  acuuranlation  duiing  the  minority 
of  sucU  iufaut,  as  being  for  his  benefiL 

4.  A  remainder  In  fee  in  real  estste,  ta 
take  effect  after  the  expiration  of  two 
lives  in  bein^,  was  created  in  faror  of 
a  (ferson  not  in  being  at  that  time  {  and 
a  further  contingent  remainder  in 
favor  of  a  person  not  in  l>eing  at  tba 
creation  of  the  estate^  was  limited  to 
take  eflect  in  the  event  that  the  P«non 
to  whom  the  remainder  wa.^ first  limited 
should  die  under  the  age  of  twentj  ono 
years : 

Betd,  that  a  tmst  to  aacamnUta  the  rentt 
and  profits  during  the  minority  at  the 
first  of  such  reman ider-uia*i  in'ftak  and 
for  bia  benefit,  ia  valid.    {Id.) 

iS^  Wills.  [Id], 


ACTION. 

1.  Where  an  illegal  contract  has  lieen 
ftilly  executed,  and  inonev  paid  fhere- 
Qud'er  remains  in  the  hands  of  a.  mere 
depositary,  who  holds  the  money  for 
the  n«e  of  one  of  the  pariius  to  theoon- 
truct,  an.  action  brought  to  reaver 
the  money  so  held  will  be  sustained 
( Woodvor'th  agt.  BenneU^  43  if.  F., 
273.) 

» 

2.  A  third  person,  who  receives  mobey 
from  one  party  to  be  paid  to  anoiiier 
(which  payment  could  u<»t  have  been 
enfon-ed  l>eiwe*'n  the  two  parties,  on 
account  of  the  Dlrgality  of  the  trausac- 
tion  between  ibem),  cannot  interpoea 
such  illegality  as  a  defence  to  an  Hctioa 
biMUght  a^faiiist  him  to  enforce!  pay- 
menu    {Id.) 

3.  Where,  however,  the  reeovery  of  the 
money  requires  the  anforcemant  by 
the  court  of  any  of  the  Quexecaied 


KEW  70B£  PRACTICE  BEPOBTS. 


519 


Digest. 


'.,1 


proviHioiiR  of  the  ilk  gal  contract,  uo 
aotiuu  can  be  mniutained.    {Id) 

4«  The  fact  thnt  the  Btate  is  not  ■object 
. .'    to  an  aciion  on  behalf  of  a  ciuzen  cfoea 

nut  esiMbikth    that  he    has  uo  cHiiiu 

;   »^aio8t  the  state,  or  iliat  no  liability 

-     eixisis  from  the  state  to  him  ;  but  only 

',   that  there  is  no  {vopertribnoal  to  try 

.    the  claim,  and  no  reinedy.   {GotUr  agt. 

Mayor  of  Albany  13  N.  Y. ,  a9^.) 

• 

■6.  If    one   person    makes    a    contract, 

whether  with  or  withoat  seal,  wiih 

another  for  the  benefit  of  a  thira  per* 

sou,  such  third  (lerson  may  maintain 

**   '  an  action  gu  the  agreement.    {Id.) 

•'6w  A    person,   either    members   of,    or 
friendly  to  a  Sunday 'Schoor  connected 
^     With  the  plairitifr,  a'  reliirionB  eorpora- 
"  '  tion  eniiiled  to  avail  itself  of  the  pro- 
^     Tmiuus  of  chapter  122,  of  the  laws  of 
' '  1850,  as  amended  by  chapter  235,  of  the 
laws  of  1860,  authorizing  religious  co^ 
(.*    poraiioiuto  increase  tlie  facilities  of 
(      public  worship,  figned  a  subscription 
iftv  money  to  be  amiropriated  lo  the 
.  erection  of  a  buiiaing   for    Sutidav- 
,  .    abool   purposes  of    the  said   churcti. 
...     which  subs'-ription  paper  was  entitled 
as  '*  subscnpiions  and  donations  of  the 
,  Sunday-school  building  fund"  of  said 
.  church.    Donors  were  noiiKed  that  re- 
i>  ceipts  would   be  given  them   by  the 
Anance  committee  ef  the  plaintiff.  The 
subscriptions  were  by  the  signers  paid 
over  lo  ibe  defendant,  who  was,  at  the 
■I  time,  treasurer  of  the  plainiiff,  aud  sub- 
t  :•  seqnentl-y,  he   haying   ceased  to    be 
•  treasurer,  and  refused  to  pay  over  or 
account  for  the  amount  of  such  sub- 
scriptions paid  in : 

'  Htld,  that  these  circnmstances  ipive  to 
the  plainiiif  sufficient  tide  to  recover 
the  same  of  the  defendant    [Hector, 

•  •  d:c,^t>fihi  CltMrck  ofiht  Kedefmer  ugL 
.  Crawford,  43  If,  JT.,  476.) 

7.  And  this  altnongh  the  original  con* 

^       iributors  had,  poine  of  them,  directed 

^e  defendant  not  to  pay  over  their 

subscriptions,  and  the  Sundny-M'hool 

had  a  Voluntary  organization  iiidepeud- 

'    ent  of  the  chureh.  (Id.) 

S.  The  defendant,  and  one  B.,  being  the 

7.      ownei-s  ot  a  certain   flour  mill,   and 

.  manttlacttirors  (as  parinern)  of  flour 

therein,    becoming   embarrassed,  the 

'  plaintiff   advanced    to    them    certain 

sums,    and    agreed    to    indorse    their 

.'\    '  business  paper  to  a  certain  amount, 

\'  *    upon  the  arrangement  thai  he  was  to 

'^    '  be  secured  by  niortgaire  upon  the  mill, 

•  and  the  assignment  of  a  fertain  policy 

<'    ■  of  ineamnt'^  ihereiMi,  and  lo  receive 

'  "   c^oBe-ihird  of  the  pi'oflts  of  the  business, 

.-  -.1 , 


h« 


sharing  in  one-thir<1  of  the  losses  The 
HjiHignment  was  given  (on  its  fi<c0  as 
security  merely)  to  the  plainiiff^  and 
vorioos  indorsements  made  by  ^him. 
Snbseqnenily  the  linn  of  B.  and  the 
defendant  haying  failed,  the  plaintiff 
took  a  lease  of  the  mill  from  iheiu, 
agreeing  to  operate  it,  and  i^tain  one 
third  of  the  profits,  and  a^^ly  the 
other  iwo-tbirds  to  the  payment  of  the 
debts  tor  which  be  was  liable  as  'Mu- 
dorser,  accentor  and  aecMriiy.*'  Tji^e 
mill,  while  oeing  operated  under  ims 
agreement,  was  burned.  The  plainiiff 
sent  to  the  defendant  (residing  neair 
the  office  of  the  company)  the  policy, 
the  assignment,  and  hid  own  receipt 
to  the  company  for  the  money,  ;-e- 
qnehiing  him  lo  calleit  the  araouilt. 
The  defendant  having  presented  these 

I  tapers  to  the  underwriters  and  de- 
ivered  them  up,  together  with  a  re 
ceipt  in  the  name  of  himself  and  B., 
obtained    the  money  and  refused  to 
remit  it  to  the  plaintiff: 

Btld,  that  he  must  be  regarded  as  haying 
received  it  as  agent  of  the  pl-.iiuiiff,  and 
was  bound  to  pay  it  over  to  him,  wftfa- 
out  regard  to  ine  estate  of  the  partner 
ship  accounts  between  tlte  piuintilt,  tiia 
defendant  and  B. ;  or  to  the  amount, 
actually  outstanding  of  the  liabilities, 
as  security  for  which  the  policy  waa 
assigned,  as  long  as  any'  part  of  sueh 
liabiliiies  remained  unpaid.  (Iio^r4 
agt.  -fVoawe,  43  N.  r.,  593. ) 

Se€  Bills  of  Ezchakgb.  (Id.) 
Causr  of  Action.  (Id.) 
Counterclaim.    {Id.) 
Foreclosure.  {Id.) 
Mistake  of  Fact.    (Id.)  * 

I^EGUOENCB.   {Jd) 

Partnership.    (Id.) 

Place  cf  Trial,    lid.) 

PuBi.fc  Policy.  {Id.) 

Sheriff.    {Id) 

Statute  of  Frauds.   (Id.) 

Taxes.    {Id.) 

Tenancy  at  Will.   (Id ) 

Vendor  and  Vkndeb.  (Id.) 

Agrebxbnt.  (57  Barb.) 

Fraud.  (Id.) 

Husband  and  Wife.   (Id.) 

Justice  of  tub  Peace.   {Id.) 

Partnership.    {Id.) 

Kailroad  Companies.  {Id,) 

Sheriff.    {Id,) 

9.  An  action  at  law  fbr  goods  sold  and 
delivered,  cannot  he  changed  into  an 
action  in  equity  lor  an  account  be- 
tween the  parties.  {Short  agt.  Barry^ 
58  Barb.  177.) 

10.  Where  the  facts  stated'inaeomnlainl 
constitute  a  cause  of  action  for  tne re- 
covery ot  damages  for  false  and  fr^ittd- 
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«lent  repre«eiitation6  miide  by  tlie 
defeudnuf  ill  uegotiatiny  the  tnle  and 
trunafer  of  a  bona  Aiid  niortgHgo  in 
pHyoieiit  for  Uiid  purchuaed,  luid  rhe 
pmyer  for  relief  is  h  deniHiid  of  judg. 
weui  for  daiDHt^es  in  a  6|)ecilied  Hmooiir. 
the  Action  mimt  be  Leld  to  be,  and 
created  a«,  an  acriou  at  law  to  r«:cover 
|lie  damuireH  Bii^lainwi  by  reason  of  tlie 
fraud.  (Oravet  t^u  J^uier.  »  Bmb. 
349.) 

II.  And  this,  notwithstanding  there  ia 
Hleo  a  prayer  for  relief  in  the  alier- 
native— **ur  thai  the  defendant  be  ad- 
judj«red  to  recoMvey  the  pretuibes/  to 
kccouiit  for  rhe  une,  income  and  profile 
thereof,  or  for  oiher  relief;  wlmre  no 
feuuae  of  uctiuii  which  could  euiiile  the 
trlaiuiiir  lo  the  Hlieniaiive  relief  i« 
itaied  ill  the  coiuphiiui.    (Id,) 

VSL  A  oantH  of  action  for  fraud  in  the  pnr- 
kibaee  aiid-anlH  of  real  evtate  enrviTC'S, 
to  and  Mguiusi  tb«  iiereoiial  represout- 
atiyea  of  a  deoeH««a|iiirty  to  ttie  trans- 
action, and  is  thereiore  assignable,  so 
that  the  at vigtiee  may  maiuuin  an  ac- 
lilbn  upon  it.    (id.) 

Sm  COMI'LLIMT.     {Id.) 

Deceit.    (Jd,\ 

JUSTICK  OF  TlliC  PfiACB.     {Id,) 

Makkij£j>  Wojtisir.  (iM.) 
PKOMidsoBY  Notes,    ild.) 
Watku.    {Id.) 

is.  An  action  upon  a  Judgment  against 
defenunnrs  theieiii,  entered  in  form 
against  ihem  jointly,  is  presmnpiively 
an  action  Hg)tiii8i  jrunt  debtora.  {Staki 
ttgi.  Stahl,  2  Lan^ng,  60.) 


Bm  Bills  of  Exciianok.    {Id,) 
Corpouatiom.   (Id.) 
Common  Cahniek.    (Id.) 
DEiTENOiea.    {Id.) 
Electiom  of  Actions.   {Id.) 

JOIKT     A5D     SKVEKAL      DEfitOHS. 

Ofpeu  to  Compaomisb.  (Id.) 
OwNEKsuip    IS    Common    with 

Chattels.   {Id,) 
Pauper.   (/(/.) 
Pleadings,    (fd) 
Policy  of  iKsaKANCB.  {Id,) 
Practice.    ( id.) 
Statute  ok  Fkaups.    {Id.) 
Vendor  and  PukC'uaskr  of  X«and. 

Kid.) 
Vbsdor    and     Purchaser     of 

Chattels.  \Id,) 

ACT  OF  BANKRUPTCY. 

I.  yf.  giive  to  S.  W.,  hie  father,  a  mort* 
je  on  liitid  of  $2,000,  as  aeoarity  to 
hui  extent,  agaiusi  a  lika  morigaga  of 
"lOOO,  given  by  the  latter  for  a  loan 


to  W ,  and  barinip  paid  the  greater 
part  of  the  latter  iuorigHg«,  aad  bfiug 
insokeni  procured  an  aesignmeut  of 
the  $2,000  mortgage  from  S.  W  ,  to  Cj, 
who  knew  of  iiis  ins«>lveiicv,  for  the 
{forpoee  of  preferriug  a  debt!  WiChiu 
fonr  montliB.'ifier  tlie  aHMgument,  W.a 
creditors  filed  a  petition  against  him 
in  bankruptcy;  C.  forecloeed,  pur- 
chased at  the  sale^  and  conveyed  to  a 
bona  ^d€  parchiiiter  for  full  cuaajdera- 
tiun.  In  an  action  by  W.'s  oaaigiiea 
in  bankruptcy,  duly  «i})[M>iuted  (who 
had  not  been  tmuie  a  party  lo  the  fore- 
closure), Against  C.J  to  recover  the 
Eui-chase  money  received  by  him  from 
isgranteO: 

Btli,  that  the  assignment  of  the  $3,00$ 
moiigage,    as    to    su<h    part  of   the 
amount  secured  iherebr,  as  reaMined 
unpaid  of  the  $5,000   mortgage  was 
vafid,  lat  that  beyond  nuch  amount, 
the  said  assignment  was  void  under 
the  nrovisioii*  of  secih>n  thirty -five  of 
the  boankm^law;  and  that  the  plain- 
lilt  might  ratify  the  conveyance  of  C., 
and  recover  the  purchase  money  which 
he  receiveil  there<in,<lc«s  such  part  of 
the  $SJ.000  mortgage,  iia  was  ueoesany 
to  sntibfv  the  balance  unpaid  ontbc 
pilndpii!    morigage,      (  WivaUt9    agt 
Oicsrk^  2  LfKifing^  3/7.) 

2.  The  evidence  showing  that  no  mora 
than  $500  whs  doe  on  the  mortgage 
of  $5,000,  and  the  apiieal  being  from  a 
judgiiieai  on  a  retei-ee's  re|iort  dis< 
mitftfiag  the  com)rlaint.  the  plaiutifl^ 
waa  auowed  to  have  judgment  for  tht- 
bHlaaee  *A  the  pnnthase  money  |iaid  to 
tlie  defendant,  wiihont  costs,  upon 
stipulating  to  allow  a  deduction  of 
$500  therefrom,  otherwise  the  juug- 
ment  to  be  affirmed  with  costs,    f /d> 

ACTION  FOR   CAUSING   DEATH 

&»  Contributory  NEGLiOEKcfe.    (4J 

JdASTftR  ANt>  Servant.    </if.) 

ADIRONDACK  COMPANY. 

The  Adirondack  Company  has  no  power 
or  anihority,  under  it«  articles  of  aa- 
sociation  to  eonsimct  a  railroad 
through  the  county  of  St.  I^wrence ; 
and  although  the  suitntes  have  givea- 
tlie  company  tiie  right  lo  obtiiin  such 
power,  upon  iu  compliauce  with  car- 
tain  Bpecitie<i  conditions,  yet.  until  it 
bas  availed  itaelf  of  the  prH-itojie  io" 
«onferied,  a  ci»y  in  that  county  has  ao 
ritfht  to  issue  its  bonda  t«i  aid  in  tbe 
coUMtruction  of  a  rHiiro;id.  bv  fcucli  e<iai- 
paiiy,  through  tiieouRuijr    '^As 
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•.  «t  rtl    AnrUl  nfit    Tht  Adirondatk 
>  Ckmpmty,  (57  Barb.  €56) 

i9ti  Municipal  Gospokationb. 

ADMIRALTY  JURISDICTION. 

&.  Any  state  leirislntion  proridfnfr  for 
the  enforeemeiit  of  a  mai-atime  claim 
or  conrrHrt.  except  liy  common  law 
■remev^,  mfrii^eB  iipon  the  exclusive 
jarisdrciioii  of  the  fedeml  conrts,  and 

'  IS  ill  vietNfiou  of  the  federal  coiisiitu- 
tion.  {Brooi-man  agt  Mamilt,  43  iT.  r. 

'644.) 

2.  Bat  as  to  claims,  not  iu  their  nature 

maritime,  apiiiiHt  tlie  owners  of  vesselg, 

■the  irate  jiiriMti<*tion  Is  complete,  and 

■there  is  no  restriciicm  upon  its  power 

•  to  prescribe  forms  and  methods  of  pro- 

•  ceedings  to  enforce  them.    (Id. ) 

9:  It  is  not  material  to  the  qnestion  of 
constitntionality,  in  any  particniar 
cose,  whether  the  admiralty  conrts  do 
or  do  not  pi-oceed  in  each  case  ia  rem, 
1)nt  the  teat  is  ihe  nature  of  the  daim. 
whether  maritime  or  otherwise.  {Id.) 

4. "-Ships  and  vessels,  when  within  the 
ierniorial  jurisdiction  of  the  states, 
are  not  exempi  from  the  operation  of 
their  laws  for  the  collection  of  claims, 
or  the  creiition  or  enforcement  ot  liens 
yioifowidtd  vpdn  maritinu  xxmXraett  or 
tortt;  but  as  u>  the  laitier,  the  jurisdic^ 
tion  of  the  HdmirHhy  :e.  except  as  to 
ttiere  common  law  remedies,  and  with 
the  reservation  as  to  inlaiid  Ukes  and 
rivers  contained  in  the  act  ot  congress 
^f  1845,  exclusive  in  all  eases,  as  well 
where  they  proceed  only  «»  penantivt 
4s  in  rem: 

ffdd,  acconlinglr,  that  claims  fbr wharf- 
age of  a  sea-^'oiny  vessel  are  maratime 
in  their  nature,  and  the  act  of  I8b^ 
(chap.  482  of  laws  of  18€2.;  therefore! 
Vk  so  far  «s  it  provides  ior  attachments 
And  otiier  proceedinKS  i»  rem  against 
vessels  for  stmh  claims,  is  void  ;  and  a 
Ikiud  given  to  discharge  sncb  an  at- 
tach meat  cannot  be  enforced.    (Id.^ 

Ate  COKBTITUTIOKAL  JiAW. 
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ADMISSIONlS. 


Ay,  Cbivinai.  Law,  (57  BarK) 

ADVANCKMENT8. 
tSea  pARxrriON,  SS  Barb. 

ADVERSE  PARTY. 
Ate  ArpBAl^  2  Ltatdng, 


ADVERSE  POfi8ES6ION«      • 

1.  A  party  caaaot,  m  against  the  tnie 
owiHsr,  lie  holding  premises  adveeiely, 
if  his  title  does  not  oover  the  preni- 
iiies.  He  is,  in  snch  a  case,  a  were 
squatter  or  trespasMer.  iMmbh  surt. 
itfcjfiaa,  57  ^r6. 610.)  ■ 

2.  Althongh  adverse  possession  is  i>ot 
aifected  by  a  b»id  or  defective  title } 
and  altlttiugb  a  claiai  auder  a  defect tvtf 
title  will  be  a  ^ood  adverse  posse«siuu ; 
yet.  there  must  be  uA  Jeaet  cviev  .of 
title.    [Id.) 

3.  Where  one  is  In  possession  withoot 
elaim  of  right,  before  the  date  of  his 
deed,  sacii  poRseesiun  will  be  pre- 
sumed to  be  the  possession  of  the  irde 
owner.      He  can  claim  to  be  lioldln'g 

-  adversely,  only  after,  or  at  the  dale  of' 
his  deed.    {Id.) 

AGENT. 

£fm  PRTiserpAL  and  A«ent.     <3  Litn- 
tiny.) 

AGREEMESrr. 

Su  Contract,    {fl  Landing.) 

1.  A  promise  by  a  jnstice  of  the  peAc^ 
who  has  by  his  own  negligence  Ana 
carelessness  entered  an  erroneous  juag- 
ment  upon  his  docket,  iu  favor  or  tli^ 
defendant  instead  of  the  plaintiiT,  tln^t 
if  the  plaintiff  will  make  a  nioiion  in 
the  county  court  to  set  iiside  the  erron- 
eous judgment,  or  the  execntion  insued' 
thereon,  he  will  pay  all  the  damages 
growing  out  of  his  mistake,  in  case  the 
execntion  shall  not  be  set  aside,  is  not 
againdi  (public  policy,  and  an  action  will 
lie  QiKm  it.  {Christopher  agu  VanLim, 
b7  Barb.  17.)  '^       *  ' 

'.2.  The  plaintfir  agreed  to  famish  to  the 
defendants  an  engine,  boilers,  ^c,  to 
be  of  ihe  best  materials  and  subject  to 
the  approval  of  the  defendants'  en- 
gineer, and  to  guaranty  that  they 
shmild  be  in  nerfect  mnning  order. 
The  eit|fine,  ^.,  were  delivered,  and 
notes  given  for  the  piiee,  bnt  on  at- 
tempting to  use  the  engine,  one  of  the 
ilues  collapsed,  so  as  to  prevent  apy 
further  nse  of  it.  The  plaintiff,  on 
heu\^  applied   to  by  the  defendants, 

Sromised  to  repair  the  flues,  which  ha 
id,  by  putting  in  new  ones,  and  th^ 
engine  as  repaired  was,  with  the  boil- 
ers, approved  by  the  engineer,  accepted 
by  ihe  defsndents,  and  contiuttedtd 
be  used  by  them.  ;; 

Bdd  that  the  defendmiti  n«C  bwtrfnf 
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notified  the  plsinfUT of  tbeir  determina- 
tion not  to  Accept  the  engine,  on  di«- 
coverin/  tiie  defect;  bat  hurmg  pet- 

.  milted  him  to  m*ike  nltemiions,  and 
continaed  to  nee  the  engine,  afierward, 
this  waa  to  Ims  deemed  au  acceptance 
of  themme,  and  a  waiver  of  any  claim 
on  acooant  of  the    previouK    defect. 

.    C<u$idif  agt.  Le  Fewre,  57  Batif.  313.) 

8.  Accordingly  held  that  for  the  delay 
caneed  hy  the  subaiitution  of  new  fluea, 
the  dcfendanta  were  not  entitled  to  re- 

•   cover  daauiges.    {Td.) 

4.  The  ptainlifPfl  testHtor,  havintf  «»» 
oiitatandin^  title  to  a  farm,  alienable  to 
tlie  defendant  or  any  one  eipe,  an 
Bgreenieat  of  fuile  waa  made,  between  , 
him  and  the  defendant,  hy  wliich  the  ' 
defendant  whb  to  pav.  for  Pnch  farm. 
$.5,000.  He  then  paid  thereon  |l«000. 
leaviiigfl.OOO  nnpaid,  which  heiignied 
to  pav  within  a  few  days.  There  was 
no  otner  writiue*  lietween  the  pariiee, 
than  a  deed  of  the  premiaeB,  enbucribed 
.  by  the  vendor  and  hin  wife  and  ac- 
kno^'ledged,  which,  by  ihe  consent  of 
the  parties,  was  left  w'iih  n  third  ncr- 
•on,  ai  an  escrow,  to  l»e  delivered  to 
the  defendant  when  he  should  pay  the 
remaining  $1,000. 

ffeld,  I.    That  th^  aipwement  was  not 
void  bv  the  stain  re  of  f rands  becanse 
not  in  writing;  and  rigned  by  the  par. 
ties.    That  itwas  the  agreement  of  the 
parties,  in  wriiing,  and  fnbscribed  hy 
the  party  by  wlioni  U  was  made.    2, 
That  an  averment  of  the  defendant's 
agreenient  or  proroiae  to  pay  the  bal- 
ance of  the  purchikSe  money  was  snffi- 
cient  to  snsUiin    an   action  therefor, 
without  anv  allegation  of  the  Kbaohiie 
delivery  of^the  deed,  or  demand  of  the 
balance  of  the  consideraiion,  nponsuch 
deiiverv  and  acreptance.    3.  That  the 
deli  verv  of  the  deed  as  an  escrow,  was, 
nnder  'the  cli-cumstances,  a  f*nfflcieiit 
deiiverv  not  only  to  avoid  the  statnte 
tf  frands,  but  w  estop  the  defendant 
from  availtng  himsell  of  it  as  a  defense. 
4.  That  the  agreement  having  been 
performed  on  the  part  of  the  vendor, 
.    but  not  peiformed  on  the  part  of  the 
purchaser,  an  action  at  law  wonld  lie 
up<»n  llie  express  promise  to  pay  the 
consideration,  or  lUKin  a   promise  im- 
plied  in  law.      Voffger  aift.  Lanting 
57  Barb,  421.) 

\  The  plaintiff  received  from  the  plain- 
tiffs assignors  certain  shaiert  of  stork, 
and  executed  an  jnslrnnient  acknowl- 
edging the  receipt  thereof,  and  turtlier 

'  saying,  tlieiein.  "  wbich  s»ock  T  am  to 
do  the  best  I  can  with,  and  have  one 

.    half  the  proceeUu." 


BM  L  That  there  waa  not  an  aheohit* 
•ale  of  one  half  of  the  stuck  t<»  ibe  de- 
fendant. 2  That  the  fair  uiid  reason- 
able coubttoction  of  the  agreement  waa 
that  the  defendant  was  to  receive  the 
certiKcntes,  and  wiihin  a  leasonable 
time  dispose  of  said  stock  u)>on  the 
most  advnittageom  terms  which  h^ 
could  procui-w.  and  wheii  that  waa  ac- 
complished, aud  the  prot'oeds  were 
realised,  he  wat  to  receive  one  half 
thereof,  as  his  compenKtetion.  3.  Tkat 
the  sale  or  other  diiipoi<ition  of  the 
sftfick,  by  the -defendant^  was  a  eondi- 
tion  precedent  to  his  acquiring  any  in- 
terest in  such  sro<-k,  or  the  proceeds 
thereof »  and  Hat  the  proceeds  of  fl* 
stock  did  not  mean  ihe  aiock  itself.  <  4. 
That  if  the  defendant  had  nid  the 
stock,  fairly,  at  whatever  nrice  he 
could  obtaiii.  he  would  have  oeen  en- 
tilled  to  reiuin  one  half  of  the  proceeds 
of  the  sale ;  but  that  having  retained 
the  stock  for  more  than  ten  years, 
without  effecting  a  sale  theivof,  he  «^as 
not  entitled  to  retain  one  hnlf  of  snch 
stock  as  his  own,  but  was  lionnd  to  Ac- 
count to  the  plaintiff  for  wkid  stocfcr  to- 
gether with  the  dividends  the  had  re- 
ceived thereon.  IIOGKBt  OM.  J.  n- 
seiited.  (  VFight  agt.  Wood,  57  Btarb, 
471.) 

£!ee  COMMISSIONKRS  OF  HlGHWATS^ 

Pbikcipai.  and  Aoekt.  „^ 

6.  In  the  case  of  indorseoients  of  opm- 
mercial  paper,  by  accommodation 
indorsers,  the  law  'doee  not  presume 
an  agreement  Itelweesi  the  maker  and 
iiidorser  that  the  latter  rhall  be  com- 
pensated for  the  favor  of  his  indorse- 
ment. If  compensation  is  claimed,  the 
indorser  roast  show  that  there  vaU:  a 
special  agreement  that  he  shonid  be 
compensated  forwieh  use  of  his  credit. 
{Ptrrine  tigt.  Botohkisi,  58  Barb,  77.) 

7.  The  law  allows  a  party  who  beco.mes 
snreiy  for  another,  by  way  of  indorse- 

•ment  or  otherwise,  to  agree  n|K)n  a  cer- 
tain price  for  the  use  of  his  credit.  But 
unless  there  is  some  spewlic  cdnf Aict 
fixing  the  price  to  be  paid,  a  anrety 
cannot  recover  for  tl»e  nee  of  hia  credit 
by  the  principal.    {Id.) 


8.  The  tlefendants  atn^ed  to  send  tc  the 
ph«iniiff>),  at  San  Francisco.  **aUi  the 
Italanreof  iron  for  said  rni]road«siow 
Iviiigia  Bo«t<m*rNew.York.  amenntp 
iiig  to  ttWoitt  fil'ieen  iiniuired  imis, 
which  wild  iron  \^'fia  oriiri  mi  Hy  *'p«r- 
chased  Mv  C;  U  W.  from  W.  P.  W.  & 
Co.,  of  iJoston : 

Held,  that  the  language  was  simply  des- 
criptive, aifd.did  u6t.coi«aiituie  a  wiii^ 
ruuiy  that  the  puriiculur  article  ejt- 
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fated.  And  that  if  the  article  was  not 
at'  the  places  from  which  rhe  defend- 
ants were  to  tmniiport  it,  the  omission 
t«  send  H  wonid  be  no  iM^eh  oo  their 

Fart.     (JZMfuum  msi.  J7sr<,  SB  Bmr^. 
00) 

9.  Tlie  eontraoU  of  a  coonry  clerk^  in 
the  name  of  the  county  for  printing 
necessary  and  proper  to  enable  him  lo 
perform  the  duties  of   his  oi&ce,  are 

'  Diiiding  npon  tiie  connty.  The  People 
9x  rei,  Kinnsy  nui.  The  Board  of  Super- 
9uor$  of  CourUoMi  C7oMH(y,  68  Sorb,, 
189.) 

10.  And  an  individaal  having  been  em- 
ployed by  a  eoouty  clerk  or  sun  og^te 
to  do  Ills  priutiug  at  hu  agreed  price, 
SQch  employment  being  within  the 
aeope  of  the  clerk's  -or  surrogute's 
sainoriiv,  and  tlie  snro  agreed  lo  be 
paid  hmn^  no  more  ihun  a  reasonable 
coropensHiion  for  the  servicefi,  the 
board  of  trnperTisors  are  not  at  liberiy 
to  interfere  with  such  contract,  bnt 
ahonld  canse  to  be  levied  and  paid  the 
amouDt  due  thereon.  (Jd.) 

11.  Where  the  minds  of  the  parties  to  a 
contract  do  not  me^^t  noon  tiie  whole 
and  exact  terms  of  siten  contract,  the 
same  is  void.  (F«Ulerlon  agt.  VaUon, 
58  JBetrb.,  236.) 

IS.  An  article  designated  In  a  contract 
as  *'  slops  Ibr  their  distillery/'  doet  not 
oon4titate  a  mannfttctttred  article, 
-within  the  meaning  of  the  rule  which 
implies  a  warranty  of  merchantable 
qnality.  {UokU*  agt.  OloMiy,  58  Barb, 

lA.  Nor  is  an  agreement,  by  lessors  of 
a  oattle  bam  to  tnruish  the  lessees,  at 
said  barn,  slope  from  the  didtiilery  of 
the  former,  lo  a  specified  sum  per  day, 
during  the  term,  an  agreement  to  man* 
tifaciure  or  famish  a  mannftiotured 
article,  in  the  sense  of  the  rule  referred 
to.  (Id.) 

14.  Although  the  residum,  or  refuse,  of 
various  kinds  of  maiiufnctories  is  more 
or  less  vala<ib(e  for  ceriuiu  purposes, 
and  may  be  the  subject  of  sale,  yet  the 
qwUily  of  such  refuse  matter  is  wholly 
anboniiimte  to  the  process  which  is  the 
main  obiect  of  the  manufacture ;  and  it 
is  not  expected  that  his  skill  and  atton- 
Cion  will  be  dnvoted  to  iu  (id.) 

3m  County  Clbrk.   {Id.) 
Promirsoby  NoTsa,   (Id.) 
Bkt-off.  {Id. 
Stock.  {Id.) 

ALBANY/ 

As  Emikbmt  Domadi.  (43  if.  T.) 


ALIMONT. 

See  COKTKUFTB,  1-lQ. 

AMENDMENT. 

I.  Since  the  Code,  the  power  of  amend- 
ment given  by  section  173,  is  always 
exercised  liberally  ;  and  althoutfh  a 
conipluint  mny  be  defective,  yet  if  the 
court  can  see  thet  there  has  been  no 
surorise,  and  the  parties  have  been 
fairly  apprised  of  tne  qnesi ions  sought 
to  be  liijgated,  sub»iaHiial  justice  will 
be  best  promoted  by  trying  the  cause 
npon  the  merits,  and  givfng  h  judgment 
npon  the  letttimouy,  nnd  Hccording  to 
the  profits.  iMUUr  agt.  WkiU,  57  Bar^. 
504.) 

2l  a  plaintiffmay  projfterly  be  allowed 
to  amend  his  complaint,  ujm>u  the  trial, 
by  enlarging  his  cUiim  for  damages. 
{JFoknwoK  agt.  Broira,  57  Barb.  1 18.) 

3.  That  is  clearly  a  matter  resting  in  the 
discretion  of  the  justice,  at  the  trial, 
and  no  exception  will  lie  to  the  exer- 
cise of  such  aiscretion.    (Id.) 

See  COHPLAINT.  (58 /?ar6.) 

ANSWER. 
See  Pkokimokt  Notes.   (57  Barb.) 

APPEAL. 

1.  No  appeal  lies  fh>m  an  order  denyin|r 
a  mtvtioo  to  eomfiel  a  paKy  to  make  his 
pleading  more  definite  and  certain,  and 
to  fitrike  out  irrelevaui  and  redaiidant 
matter  eoniainod  therein.  (FieUL  agU 
Stevarij  ante,  95.) 

3.  An  order  of  the  special  term,  denying 
a  motion  to  strike  out  certain  allega- 
tions of  the  complaint  as  irrelevant^  is 
not  appealable  to  the  geiiemi  term. 
(llugke*  agt.  MercanUile  MuL  Int.  Co,, 
ante,  t253.) 

3  An  order  of  the  special  term  nreaorib- 
ing  the  terms  npon  which  a  lense  of 
cerfnin  real  and  personal  prv>perty  waa 
directed  to  be  executed,  it  appealahU 
to  the  general  term.  {Matter  of  Duff 
ante,  350.) 

4.  The  general  terms  were  doMgned,  pot 
only,  for  the  redress  of  Ugal  errors  oc- 
curring at  the  special  temis,  and  before 
referees,  bnt  those  of  fact  likewise. 
Hence,  a  review  of  the  facts  may  be 
had  before  the  geneml  temi,  npoii  an 
appeal  taken  from  the  judgment,  and 
oraers  of  the  former  courts,    (iff.)    . 
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5.  They  were  iclso  designed  to  redress 
wron^  urisitig  from  aii  erroueoiu, 
mrbhrary,  or  otherwise  lmpro|^er  ex- 
ercise of  difcreiion  by  the  former. 
Henee,  the  definition  of  a  tubttantial 
rigfU  MS  nsed  in  the  349ih  sectitvi  of 
the  Code  in  providing  for  appeaU  from 
the  special  to  the  general  term  of  ibe 
Supreme  eonrt,  m  the  CHse  the  People 
aift,  N,  Y.  Ctniral  S.  J?.  Co,,  (29  Jf, 
r..4l8).     (/d.) 

is.  An  application  for  leave  to  vacate  a 
judt^ment  uiul  to  answer  tlie  eom- 
plaiut,  is  addressed  to  the  diseretiou  of 
the  conrf  below,  and  whether  tfnmted 
or  refused  is  uot  the  subject  of  an  ap- 
peal to  Uiis  court.  {Bii'dMll  a^. 
J!iirdsall,aHUj28&.) 

7.  The  fact  that  the  eonrt,  at  ipedal 
term,  grunted  the  relief  asked  for,  and 
^le  court  at  general  Term  reversed  the 
prder  made  Ht  special  term,  does  uot 
bring  the  order  within  the  class  of  or- 
ders reviewable  in  ibis  court    (Id.) 

fll  The  record  <ipon  snch  an  appeitt,  m 
both  eonrts,  properly  consists  of  the 
papers  upon  which  tne  conrt  acted  in 
decidinic  and  making  the  original 
order ;  the  tmm  ikmi  made  ia  that  W'^m^h 
is  to.be  reviewed,  and  the  fact  of  an 
alleged  waiver  or  abandonment  of  the 
appeal  which  depetidt  trpon  acts  dehms 
Uie  record,  can  only  be  bronght  to  the 
fll««niimi  of  the  cotirt  on  aflidaviTs,  and 
on  a  motion  to  dismii<s  the  appeal  or  for 
relief  against  it.  And  snch  an  applica- 
tion mast  be  tnade  and  finally  decided 
liy  tlie  supieme  conrt.  {Id.) 

1  So  ED  objeeiioo  taken  by  the  appel- 
lant, that  the  «|i^ai  ia  the  enprene 
«0Qrt  «ms  Mot  lieHod  sa.  lAs  jnti^Mr^K*- 
fyioL  or  by  a  general  term  which 
should  have  heartl  it  This  is  a  ^nas- 
tlon  affecting  tbe  regularity  oi  the  pro- 
eeedlnga  fn  the  court  below,  ana  a 
question  of  praetice.    ild, ) 

10.  An  appeal  lies  to  this  oomifroiaan 
4>rd«r  of  til*  Ocn«ral  Term  ot  the  Ao- 
preme  Court,  aflSrming  an  order  ef  the 
Special  Term,  in  proceedings  to  aco aire 
lands,  involving  the  qnetttion  of  the 
right  to  condemn  such  lands  under  the 
ftataie.  (liieNsi.  and  8ar.  JB.  Cb.,  act 
I>anf.    43  N.  F.,  197.) 

11.  Where  in  an  action  upon  a  aontrast, 
it  appears  from  the  facta  stated  in  the 
ease,  that  the  oli11gati«m  was  veiA,  tmr- 
ittsr  been  given  to  a  paMie  ofloer  in  a 
•tMd  pTOceedittfT,  n  jmigment  for  the 
pkiattir  will  be  reversed  by  this  court, 
Chongu  no  exceptions  on  those  gnmnds 
were  taken  by  the  defendant  on  th.e 
trial.  iBroolsmttn  agt.  ffamiH,  Id. 
564.) 


Set  FniDiwos  of  Fact  avd  CoKcur- 
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12.  Whether  i'espondents  in  »n  appeal  bj 
an  eaecntor  ami  legMte«>  from  a  d<«cree 
of  the  sarroffate.  admit' inp?  a  will  to 
prvibate,  will  not  waive  i  he  right  to  ob- 
lect  to  the  exe(*nt(»r's  ability  tit  appeal. 

.  by  iheir  default  in  not  answering,  iina 

in  allowing  nn  order  to  be  enterM  (hat 

the  appeal  be  heard  ex  pane  f    Qumrt, 

{Pmyn  agt.    BrvJxrhoff,    57   Ber6. 

17a) 

• 

13.  An  order  denyiiifr  a  motion  to  atrtke 
oat  a  pleading  as  fri%'oif»iis  cannot  be 
reviewed  on  appeal.  {Tfie  Joseph  JHjt- 
m  CfrueHfU  Co.,  sgt.  The  I^'ew  Feift 
Oit^  Steel  WoHte,  ST  Durb.  147.; 

14.  It  is  not  a  substantial  right  to  haveil 
striken  out.  On  ibeeoiitrarv,  it  i»  a 
matter  of  discresion  wiih  the  judge 
whether  it  shall  so  be  striken  o«t  or 
net.    (Id.) 

15.  If  a  judge  improperly  holds  a  pleaitog 
to  be  frivolous,  the  order  is  appealable, 
because  th6  party  putting  in  the  plead- 
ing loses  a  righ't  to  snch  apleadiotfi 
bat  the  reveree  is  not  tTue.  no  rifpit 
is  hist  and  the  party  objecting  to  Its 
sufficiency  may  have  it  set  aside^oo 
demurrer.    {la.) 

16.  It  aonw  nn  appenl  lies  to  tbe  genen^ 
term  from  an  order  of  ihe  special  term 
im  tbe  natnre  of  an  interlocutory  de 
cree  directing  a  receiver  in  the  actkui 
to  sarrender  the  property  in  his  pee- 
to  another  receiver  or  to  a  party  to  ibe 
action.  {The  PeopU  ayt^  TU  AWeauf 
and  SnMuekawJk^  Mailnad  Co^  m 
Barb,  m.) 

Bm  FuxxmCM.    (74.) 

17.  Where  an  order  is  made  by  a  cooBtv 
court,  npon  a  motion  fn  nn  action  pevo- 
iiig  in  that  oonrt,  an  appeal  to  sbe 
supreme  court  from  snch  order  bringp 
nothing  into  the  appellate  court,  ex- 
cept the  vutiou  and  copies  of  the  papers 
on  which  it  was  founded.  The  aetioti 
still  remains  pending  in  the  county 
court,  and  no  other  conrt  can  render 
the  jnd>rnient.  [Barberi^gL.  Wuu,iS8 
Bari.,  73.) 


18.  Tims  whens  a  venlict  was 
in  favor  of  the  plaiiitiJC  iu  tbe 
court,  but  before  entry  of  jodgneiit 
thereon,  the  defendaut  moved  for  A 
new  trial,  in  rhnt  court,  whit-h  inoiioa 
was  granted,  and  then  ibe  plaintiff' ap> 
pealed  to  the  supreme  court,  wheivthb 
order  grunting  a  new  trial  was  ee- 
yeraed,  and  a  new  trial  denied,  «nd 
)udKmeat  ordered  on  the  verdict,  «ii^ 
oosib: 
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Md,  tfiatetich  jodgment  wnfl  irregnUrlj 
•Bd  improperlv  entered,  in  the  Bupreme 
eonn;  aud  the  eanie  was  set  aside. 
(Id.) 

19.  The  Code  has  not  ehanced  the  prac- 
tice vrhieh  formerly  eztsied,  ob  the 
subject  of  rendering  judgments  by 
courts  of  review.  The  ^cnstomary 
praetace''  still  preTHiis^  ander  rale  93 
of  the  rales  of  practice.    ( Id.) 

91.  And  as  there  never  was  any  '*  cas- 

tDmiiry  practice''  of  entering  judgments 

by  the  appellate  court,  in  a  ctise  of  that 

..  Batars,  such  a  judgment  is  without  pre- 

•edeni  or  authority  to  stisiaiu  it.    (Id.) 

^.  An  order  of  reference,  made  at  a 

special  term,  is  not  brought  up  by  an 

'  appeal  to  the  generHl  term  from  the 

<  *uagm€nt  entered  in  the  action.    Such 

order  if  erroneous,  should  be  corrected 

by  a  direct  appeal  from  it  to  the  general 
term.  {Terrv  agt.  McNUL  58  Barh. 
841.) 

9L  tlThere  a  reference  is  by  consent^  and 
the  action  is  tried  without  objection 
that  ft  is  not  a  referable  action,  no 
question  can  be  ruitUHl,  on  anpeal,  in 
'  regard  to  tbe  mode  in  which  it  was 
tried.    (Chxnet   agU  Spitr,  58  Bwrb, 

jDl  Although  an  appeal  lies  from  an  or- 
der for  un  allowance,  yet  when  the 
'allowance  is  granted  at  the  trial,  by 
the  judge  then  presiding,  who  basseen 
andean  best  appreciate  whether  it  is 
a  difleult  and  extraordinary  action,  it 
.'OMist  be  a  very  glaring  case  of  an  ex- 
\eessive  allowance-  which  can  justify 
iuterferenoe  with  bis  discretion  by  an 
appellate  tribunal.    [The  Oneida  No- 
Uonal  Bank  oj  Utica  i^^t.  SiohUy  58 
Barb,  508.) 

M  SBrBKBB.   (Id.) 

94  Every  party  to  an  action,  whether  as 
•|>laintiff  or  defendant,  who  has  an  in- 
terest in  sustaining  a  Judgment  or  de- 
temination  appeuled  from,  is  an  *'  ad- 
^verse  party  "  within  section  S27  at  the 
■Code,  and,  as  snch,  is  eiitiiled  to  notice 
of  appeal.  {Hitcock  agt.  Phelpt,  2 
LanUmg^  10ft) 

9i.  Tbe  several  members  of  a  firm  se- 
lawiai  eertaio  paiinership  debts  and  lia- 
#Hiiiss  by  two  eenseentive  mortgages 
••  mU  estate,  which  stood  in  their 
aaines,  as  tenants  in  common,  and 
•wliieli  had  been  purchased  And  was 
Sisad  by  them  for  partnership  nurpoees. 
Aatefffnediare  the  making  of  tnese  two 
mMtgtfges,  one  of  the  partners  executed 
i»  mertgage  oe  his  interest  in  the  same 
10  esMM  Ml  tedividoal  iu- 


debtednsss  contracted  partly  for  tbe 
purpose  of  raising  moaey  to  make 
Qp  niR  share  of  th^e  pariuership  capi- 
tnl,  and  partly  for  other  purposes. 
The  iirm,  hs  such,  became  in»olvenc  ; 
the  partner  execniiug  the  individual 
niortgHge  had  noicuntiibnted  his  full 
shai-e  luthe  firm  capital,  and  was  per- 
sonully  insolvent;  the  other  members 
had  contnbnted  their  full  share,  and 
were  personally  solvent.  The  bolder 
of  the  two  flrs't  mentioned  mortgages 
commenced  a  foreclosure,  claiming  for 
the  second  of  them  a  priority  over  the 
individoal  mortgage,  alihotigh  the  lat* 
ter  was  prior  in  time  The  solvent 
partners  answered,  and  also  claimed 
that  the  two  niortga^eo,  executed  by 
all  the  partners,  were  entitled  to  be 
firat  eatisHed,  and  that  the  individual 
mortage  was  a  lien  on  only  one-fourth 
(the  insolveni  jmrtnei*^  inieresi)  in  tbe 
surplus.  The  insolvent  did  not  appear 
but  the  holder  of  the  mortj^age,  made 
by  bim,  claimed  that  his  mortgage  was 
a  valid  lien  as  of  the  time  of  iis  execu- 
tion, and  jodgnient  having  gime  iigHinst ' 
liim,  after  a  trial,  he  appealed,  but  did 
not  give  notice  of  apffeal  to  the  part- 
iiers  who  had  answei  ed,  and  hi  sub- 
stantial accordance  with  whose  an- 
swer judgment  liad  been  entered. 

Btld^\\i»X  the  partners  answering  haA 
an  Intel  est  adverse  to  the  appellant  in 
sustaining  the  judgment,  and  were 
necessary  paities  to  the  appeal;  that 
iti  case  the  judgment  should  be  re- 
versed, the  parties  not  before  tbe  court 
would  not  ue  bound  by  the  reversal, 
and  the  plaintilTs  right  mivht  be  pre- 
judiced toereby,  and  he  had,  therefore.  ' 
a  right  to  take  tbe  objecikHi ;  and  tliai 
it  was  too  late  to  make  tbe  oUier 
defendants  parties,  and  the  appeal 
should  be  dismissed.    {Jd. ) 

26.  A  notice  of  appeal  from  a  judgment 
of  a  justice's  conrt,  which  necessarily 
fhows  the  respondent  how  tbe  judg- 
ment should  bo  m:Ne  favorable  to  the 

•  appellant,  and  enables  the  former  to 
make  the  offer  |)ermitied  by  seinkm  37t 
of  tlie  Code,  is  sniBcienr,  mio«  tbe 
question  of  oosts,  alihongh  it  does  Bot 
state,  in  hoc  an'6a,  that  the  judgment 
should  have  been  ^  more  favwrabki.*' 
{FulU  agt.  Fyaa,  2  Zoasta^,  153.) 

27.  By  taking  this  apnee)  from  the  judg-  ■ 
ment  of  a  justice  of  tbe  peace  in  form 
as  for  a  new  trial,  the  ajvpel4aat  does 
not  waive  tbe  right  to  insist  tkat  an 
atiaebment,  tfarongh  which  the  justice 
took  eognisaaoe  of  tbe  eaee,  was  veid. 
{8U»eHt  agk  Benton^  2  Lwuting,  15ft)  - 

28.  Or  to  raise  in  the  appsUate  court  as 
I      fiiUy  as  he  might  if  Le  bad  appealed 
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on  questiona  of  law  only,  nil  qneBlionc 
properly  ritined  in  the  conn  below, 
exc«[  liiii;  tiio«e  to  pruceediugv  wliicli 
tiKik  Liiace  ou  ttie  trial  of  tiie  aeiiou. 
(Id.) 

29.  On  R  triMi  upon  uppeal  id  the  coanry 
conit  the  )ui-v  (fAve  a  ver«iif;t  for  the 
pliiiniiff  for  ^284  37,  upon  \i,'hich  he 
eut4;red  jiidjfment  with  coaia  in  the 
agi^refpiie  for  $519  72.  The  compUiul 
below  (teiiisiudeti  $'200,  nud  it  did  not 
■ppeiir  whether  it  had  been  amended, 
and  no  qnesrton  wiih  ntised  npon  rendi- 
tion of  (he  veidici  or  oiherwioe  in  res- 
pect  to  the  nmunnt  thei«of.  On  up- 
pe«l  lo  ihid  court  the  jadgment  waa 
snsiHined.  {Ckannon  agt^  Lu$k,  2 
JjantiMg,  21  i.) 

80.  The  decision  of  a  referee  will  not  l»e 
reverjMNi  on  ap^teul,  upon  the  gronnd 
thai  it  is  given  Hgaiust  a  pre^iouder- 
ance  of  testimony  us  respects  u.e  nnm- 
ber  of  wiiiiesMM,  where  Uie  evidence 
idconflieting,  Hn<i  no  fact  ciearlv  ascer- 
tained,  conirols  the  case.  \,DawUvey 
agL  SiUinuM,  "2  Latttwg^  36L) 

Ba  Act  of  Bankruptcy.    {Id.) 

KXKCUTUHb  AKD  ADMIKISTUXTOIM. 

Qbnkual  Tersi.    (Id,) 

SURROGATK.      ( /<2.J 
PRACXICR.     (Id.) 

APPEARANCE. 
See  DiYORCK.    (58  Barb.) 

APPRENTICE. 

1.  The  nnthority  of  a  mother  to  give  a 
▼slid  consent  to  tbe  binding  ut  her 
minor  ciiild  us  an  Hput^ntiee  or  servant, 
where  I  lie  father  is  dead,  \ar  not  in  legal 
capacity  to  give  such  vonvent,  is  not 
deriveu  from  the  Revised  Statutes,  bnt 
existing  previous  to  ihvir  enucinient. 
{I*tu2>U  ex  1-eL  Barbour  agt.  Gate.,  13 

Ji,  y.  4o.j 

S.  Her  Huihoricy  was,  by  the  Revised 
SiatuicM,  extended  to  cases  of  abandon- 
ment, or  neglect  to  provide  for  his 
family  by  the  father.  (2  R.  &,  154,  $ 
3.)  And  in  those  cases  only,  was  the 
ceriiiicuie  of  the  fuel  by  a  justice  of 
tbe  peace  of  the  town,  ludorsedou  tbe 
iudeii lutes,  requisite : 

ffeUf  nccoHinjrly,  that  where  the  father 
was  dead,  no  ceKiticate  of  the  jnsiiee 
was  nm'essary  to  render  valid  the 
motlierV  consent.   {Jd  ) 

3.  The  peculiar  doctrines  and  practices  of 
the  Sliiiker  commnniiies  are  not  recog- 
nised by  the  eoiine,  ati  jmt.  js,  ground 


for  taking  from  them  the  custody  of 
iu£mi8  bound  to  them  under  the  forma 
of  law,  and  with  tbe  consent  of  the 
proper  aniboritiea.    f/d.) 

APPROPRIATION  OP  PATMENTS 

1.  Where  a  payment  is  made  npon 
general  account,  with  no  direction  as 
to  its  anpliottioii  by  the  debtor,  the 
law  applies  1 1«>  die  oldest  items.  And 
wi.ere  liie  ac<*onnt.  is  composed  of  die- 
tinet  "  CHtises  of  acconiir,**aiid  no  direc- 
tion is  given  by  the  debtor,  the  creditor 
may  apply  it,  at  tlie  t'rae.  to  that  one 
of  them  lie  chooses,  or  if  he  inske  no 
application  at  the  time,  he  mav  do  bo, 
sitbsequenily,  it  not  prejudicial  to  the' 
debtor.  {S/uppttrd  agt.  SueU.  43  if.  F., 
58.1 

ARREST. 

1.  A  eanitahlt  or  an  alderman^  cannot,  Rt 
eommon  law,  nuike  an  arrest  wiiJiont 
warrant,  where  tliere  is  no  breach  of 
the  peace.  ButolpL  agt.  Bltut,  oate, 
481.) 

2.  Under  the  provisions  of  the  charter  of 
the  city  of  8yniciise  an  aldtrmam  or 
policeman  may  arrest  any  person  who 
may  be  found  coniiniiiing  any  vi'^la- 
tion  of  an  ordinance  of  the  citv,  with- 
out warrant — such  as  cruelly  whipping 
a  horse  in  a  public  street  of  the  city. 
(Id.) 

3.  And  a  delav  of  half  an  IiAnr  in  making 
the  arrest,  dties  not  deprive  the  officer* 
of  the  right  to  make  it.  Generally 
such  time  is  not  an  unreasonable  delay. 

4.  But  snch  an  arrrat  cannot  la*  made  by 
ihcbe  officers  outside  tbe  limits  of  the 
city  of  Syracuse ;  as  where  the  {lerson 
ariested,  on  seeing  the  approach  of 
the  otficera  stepited  over  the  city  limtta 
into  the  town  of  Salina — the  divisioii 
line  being  near  him.     {Id.) 

ARREST  OF  JUDGMENT. 

1.  A  motion  in  arrest  of  judgment,  after 
verdict^  can  only  be  properly  based 
npon  error  appearing  upon  the  face  of 
the  record.  4nd  wliicii,  after  jndgment, 
may  be  reviewed  n^ion  writ  of  error. 
1 1  cannot  be  groniHied  npon  any  defect 
in  evidence  or  impr3|>er  cou«iaovoa 
trial.  The  decision  of  the  court  upon 
Mich  motion,  even  if  erroneous,  is,  it- 
self, no  ground  of  error,  for  tbe  same 
objeciion  can  be  raised  npon  writ  of 
error,  and  at\«r  judgment  tbe  remedy 

-  by  motion  in  arrest  is  gone»  and  the 
case  is  to  be  deiermioed  by  the  reoocd. 
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at  if  no  such  motion  hud  been  nuule. 
{PeopU  ttifl.  AlU$i,  43  N,  Y.,  28 ) 

2.  The  ruling  of  the  court  upon  motion 
in  arrest  is  not  the  subject  of  excep- 
tion, as,  ill  crifoiual  caseSi  only  excep- 
tions duriug-  the  trial  are  allowed. 
(Id.) 

ARSON. 

1.  On  the  trial  of  an  indictment  nnder 
{i  4,  2  R.  8.,  667,)  for  selling  fire  iu 
tne  night  lo  a  ceriaiu  building,  the 
property  of  an  incorporated  eoinpaiiy, 
**  erected  for  itie  munufucturing  of 
"wooieii  goodu,'*  it  is  proper  to  prove 
by  the  president  of  ilie  coiupHny  that 
the  building  ttred  ^*as  intended  as  a 
a  manufactory  for  such  good8«  ihongh 
it  was  not  at  ilie  lime  completed  and 
used  as  such.  {MeGwry  agt.  TU 
PeopU,  2  Lansing f  227.) 

52.  And  if  the  building  was  erected  for 
such  a  manufactory,  though  not  yet  iu 
fact  appropriated  I o  that  nurpose,  there 
may  be  a  eouviction.    {Id,) 

3.  Whether  the  erection  has  progressed 
sntttcieiitiy  to  ooiiBtiuite  a  building 
within  I  he  statatef  in,  it  seems,  a  proper 
qnestiou  for  the  jury.  (Jti) 

4.  It  seems  that  the  statute  diariiiguishes 
buildings  of  the  laiter  clasn  from  those 
elsewhere  meutioued  iu  ihe  section. 
Ud.) 

5.  A  stracture  raised,  roofed,  inclosed 
ou  two  sides,  with  its  floors  partly  laid 
and  window  frames  iu  withoui  subhes: 

ffeld,  to  be  a  building  "  erected"  within 
the  intent  of  the  siainte.  {Id.) 

ASSAULT   AKD  BATTERY. 

1.  One  tenant  in  common  has  no  right 
to  oust  or  debar  his  co-tenant*  from 
joint  possession  with  him  ;  but  if  such 
co-tenants,  after  overcoming  such  at- 
tempt to  ouHt  them«  and  regaining  oos- 
tession,  lay  hands  ui>on  their  co-teimnt 
and  remove  him  by  force  fwm  the 
common  property,  »hey  are  liable  for 
an  Hs»aiilt  and  battery  {Wocd  agt. 
Phillips,  43  N.  r.  JR.,  152). 

ASSESSORS   AND    ASSESSMENTS. 

1,  Assessors  have  no  power  or  nathority 
to  make  an  assessment  Bgainst  an  indi- 
vidmil  atter  they  have  completed  their 
roll  for  review,  or  on  the  day  fixed  for 
review  {Olart  agt  Aortoa,  68  Barb., 
434). 


2.  The  defendants  exercised  the  power 
devolvea  u(»on  ihem  as  assessors,  in 
tlie  months  of  May  and  June,  1868, 
and  adjudged  the  plainiitf  to  be  liable 
to  as^ensnient  for  tliai  year  in  the  sum 
of  $2,730,  for  real  property  only,  and 
completed  their  i-oll,  and  gave  notice 
of  the  time  and  place  of  reviewing  the 
same. 

ffeld,  that  with  this  act  their  power  and 
aiatboritv  to  determine  assessments  for 
the  current  year  was  exhausted  ;  and 
that  iliey  ba'd  no  power  afterwards  to 
sirilce  out  the  assessment  against  the 
plainiitr,  for  real  esUite,  transfer  such 
assessment  to  a  pni-chaser  of  the  prtip- 
ertv*  and  assess  the  pluintifi  on  the 
roll  iu  tue  same  amount  fur  personal 
estate. 

3.  An  nsMssment  made  alter  the  expira- 
tion of  the  time  during  which  nssese- 
ora  are  empowered  to  determine  what 
property  shall  be  assessed,  is  made 
wiihont  authority,  and  void. 

See  Nbw  York,  City  op  {Td.).  J 
ASSESSMENT  OF  DAMAGES. 

1.  The  constitution,  {art.  1,  J  7,)  provides 
that  when  private  property  shall  be 
taken  for  public  use,  the  c<mj>ensatu>n 
therefor,  when  not  made  by  the  state, 
shall  he  ascertained  hy  a  jury,  or  oy 
not  less  than  three  commissioners,  ap- 
pointed by  a  c«»urt  of  record  as  shall  be 
presciihed  by  law.  {iiochesUr  WikUr- 
Works  Co.  agt.  Wood,  anU^  53.) 

2.  The  pronsion  in  the  charter  of  the 
Rochester  Waier-Works  Company, 
( Jjars  1852,  ^ J  8-11,)  which  uuihorijtes 
the  court  to  increase  or  i-educe  the 
amount  of  damages  reported  by  the 
three  commissioners,  for  the  taking  of 
land  for  the  use  «f  8*i»d  company,  is 
nnconstitittioHai  and  void,    [Id.) 

3.  When  the  constitution  requires  dam- 
ages to  be  assessed,  eiilier  by  a  jury  of 
twelve  men,  or  by  three  conimis»«ioii- 
ers,  it  dues  not  require  argument  to 
demonstrate  that  it  cauuoi  be  done  by 
one,  nor  by  tliree  or  more  judges  of 
tliis  or  any  other  court.    {Id.) 

4.  It  is  competent  lo  provide  for  an  ap- 
peal to  the  coarty  in  order  to  protect  the 
parties  against  an  iini>eifect  appraisal ; 
aud  u|)ou  that  ai)peal  the  court  can 
oouirm  or  set  aside  the  assessuieut,  and 
correct  irregulaiities  coiuniitted  by  the 
eommissioners  or  parties  iu  the  course 
of  the  proceedings  j  aud  this  is  the  in- 
tent of  the  VH)wer  possessed  by  the 
court    {Id.) 

5w  Thft  geoerttl  terB»,  on  appe«l»  baa  the 
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power  and  it  is  its  duty  to  nuike  iiach 
Hn  order  hs  tbe  apeciat  term  ahoald 
have  made  in  such  a  case.    {Id,) 

(L  In  this  caM,  the  special  term  bavingr 
rfidncad  the  am«aiit  of  damaged  j«> 
ported  by  the  commioniouerB,  Uie  uen- 
erai  term  vacated  that  vrderi  ana  ve- 
niiited  tile  cn^e  to  the  Bpecitd  term  for 
the  appoioimeut  of  new  oommiasiooers 
to  make  the  appraieal.    (IiL) 


ikS»fi8SM£NT      FOB 
LABOR. 


HiaHWAY 


ASSESSMENTS. 

1.  An  assetament  [under  the  irtatate  of 
184f(,  aa  amended  in  1858  (Lawa  of 
1846.  p.  4«6 ;  Laws  of  1858,  p.  600), 
aathorixing  the  aasessmeut  against 
persons  entitled  to  receive  rents  re- 
served on  leases  in  fee,  or  for  lives,  of 
the  amonnt  thereof,  as  personal  estate], 
which  is,  in  the  aggregate,  of  all  rants 
rc«ei*ved  by  ibe  Tariotis  leasee  «pon 
the  whole  of  a  certain  pateiu  of  land, 
without  specifying  tae  ameaac  re- 
ferred apon  eacD  lease,  or  any  of  the 
leases,  and  is  aiiseseed  agninst  *' J.  K., 
and  other  legal  heirs  of  the  late  J.  K.. 
deceased,  or  their  heirs  or  assigns," 
the  J.  K.  first  named  being  dead  at  the 
time  of  the  assessment  is  void,  and  a 
sale  for  non-payment  of  a  tax  levied 
upon  each  assessment  conveys  no 
title  to  the  purchaser  (Crvaer  agt. 
Ihughtrty,  4  J  N.  T,,  107) 

8L  It  is  fatally  defective  in  not  complying 
with  the  original  statute  dirticiing  that 
the  assessniene  shonld  be  **ttpon  the 
person  or  persons  entitled  to  receive 
the  rents,  in  the  same  manner  and  to 
the  Mime  extent  as  any  personal  estate" 
(I<L), 

3.  It  is  also  defective  in  not  specifying 
*'  each  rent  assessed,''  as  required  by 
the  ameudmeui  of  18&8  (fd,)* 

4.  Tlie  fact,  tliat  taxes  levied  apon  tis- 
sessmeiitis  made  iu  iJkis  manner  in 
previous  years,  had  been  paid  by  the 
owners  of^  the  rent,  ereatet  no  estop*- 
pel.  upon  their  objecting  lo  the  validity 
of  the  asseMmeut  in  question  {Id,). 

&  Where  the  assessors  have  jurisdiction 
of  the  pei-eon  and  subject-matter  for 
the  purpose  of  an  assessment  of  prop- 
erty for  taxation,  they  act  judicially; ; 
smd  while  the  assessment  remains  in 
fbreie,  no  Action  will  lie  for  the  recovery 
«f  the  tax  so  paid,  although  the  prop- 
erty was  set  iiy  Uw  ibe  aul^sKt  of 


taxatioa  (AArming  87  K.  Y.,  All)  ; 
N,  K,  43  .V.  Y.,  184).  -•»--  ^ 

6.  Where  eertala  property  (teDU  9sr 
cming  frem^  perpeiuai  leases)  ited  la 
18t>4  lieeu  in  fact  assessed,  Jl»nt  to  » 
person  not  the  owner  of  the  rents*  iipd 
upon  petition  duly  made  to  tbe  as- 
sessors, ilie  same  property  was  put  ea 
the  roll  of  1865,  and  asMissed  to  the 
true  owner,  and  a  ux  levied  upon  it 
for  1861 

HM.  that  snch  reassessment  was  legal 
and  valid  {Ovtring  agt.  FwU,  43  i^.  r. , 
290). 

7.  Where  the  assessors  had  opened  tbeir 
ix>il  for  iusnedion,  iu  parsnauce  of 
notice  given  bv  theni,  and  opposite  the 
name  of  the  plaintiff  hud  left  a  blank 
wliich  was  to  be  filled  up  with  a  de- 
sciiptiou  of  lands  leased  by  him  as 
soon  as  they  could  di^oover  whether 
any  had  been  released  during  the  year, 
and  where,  after  the  roll  was  opened, 
the  plaintiff's  agetit  examined  the  same, 
and  was  informed  of  the  assessors  in- 
tention, and  he  afterward  furnished 
the  assessors  with  a  list  of  plaintift^9 
property,  which  was  inserted  in  tbe 
roU  about  the  middle  of  Joly. 

Held,  that  the  assessment  was  regnlnr, 
and  a  tax  levied  thereunder  wat 
valid. 

Su  Taxes  {Id,), 

8.  Where  an  ordinance  directs  an  av> 
etiue  to  be  curbed  and  guttered,  and 
sidewalks  flsig^ed,  without  requiring 
that  new  flagging  shall  be  used,  it  is 
not  a  ground  for  setting  aside  the  as« 
sessmeut,  that  the  contractor  under  the 
direction  of  the  street  commissioner 
finding  good  flagging  on  a  part  of  the 
line,  rei*tas  it^  only  eliaiying  the  ex- 
pense of  the  labor.  {MaUer  of  Andtt' 
wn^ta  Barb,tAn), 

9.  Neither  is  it  a  ground  for  setting  aside 
the  assessment  that  the  lots  are  charged 
for  the  work  done  opposite  each  lot, 
while  the  expenses  aie  charged  on  all 
the  property,  fier  foot,  equuliy.  That 
is  a  taatter  wit[hin  iJie  discretion  of  tbo 
assessors,  who  are  to  make  the  assess- 
ment according  to  the  amount  of  bene- 
fit each  lot  reoeives  from  the  improve- 
ment (Id,)* 

10.  Nor  is  the  flkct  that  more  fhaa  one 
lot,  owned  by  the  same  person,  is  in 
eluded   in  ene  aseessment  iualead  ai 
being  separately  asseesed,  aiiy  gvooad 
for  vacating  the  assessment  (Jo.). 

11.  Althol|^{h  it  would  be  better  to 
each  lot  oy  itseU,  yet  when  the 
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psnon  owns  the  whole,  no  ininrj  ofto 
be  mietauied  by  paiting  ttiem  tbeui  to- 
getker. 

12.  A  horte  ndlwAT,  conrtraeed  along 
and  apon  tbe  grade  of  »  bighwa^,  bjr 
lajitig  mils  ^  tbe  ordinary  dimeu- 
tious  opon  piue  stringera,  ftmtened  to- 
egtber  nvith  similar  ties,  together  with 
the  right  (acquired  partly  by  grant 
fn>in  adjoining  owners,  and  partly  by 
proeeedings  anderthe  general  raOroa'd 
■aw,]  qualified  by  the  pnblic  eajiement, 
to  maintain  and  operate  the  road  there- 
on, owned  by  a  company  chartered  for 
fifty  years,  n  assessable  as  real  estate. 
{P»pU  agt.  Ciutidyy  'i  LantiMg,  394  ) 

ASSE8S0B& 
8m  AS8E8B1IKMT8,   HAXDiJnTS.     (43  IT, 

ASSETS. 

8t$  Szacirross  ahd  Admixibtravobs. 

(43  N.  r.) 

ASSIGNEE. 
Am  Action.   (58  Barb.) 

EVIDKNCB.     ild). 

Pabtucs.  (Id.) 

ASSIGNEE     FOR     BENEFIT     OF 
CRFDITORS. 

1.  Not  a  hona  fidt  holder  so  as  to  eat  off 
equitable  sei-otf.  ^^m<^  agt.  FultoA. 
43  N,  Y.  419.) 


ASSIGNMENT  OF  MORTGAGE. 

1.  The  aislg^ment,  of  a  mortgage  given 
withoot  bond,  or  other  eztnnsie  writ- 
ten eyidence  of  the  debt  secured,  and 
eontaining  no  express  covenant  to  pay, 
transfers  to  the  assignee  all  the  morv 

glee's  cluim  under  the  mortgage,  vis. : 
is  remedy  ai^iust  the  hmd.     {Severe' 
once  agt.  vrifithy  ^LaMin^t  38.) 

2  A  complaint  for  foredosore,  set  forth 
sacb  a  murtgage,  expressed  as  secarify 
for  payment  of  a  sum  of  money  in  in- 
Btailmenis,  and  avered  ihat  it  had  been 
given  to  aet'nre  a  part  of  the  prioe  of 
the  mortgaged  premises,  and  assigned 
to  plaintiff: 

Hetdj  on  demarrer,  to  show  plaintiff  to 
be  owner  of  the  mortgage  debt.    (Id.) 

St.  An  aasignment  of  a  bond  and  mort- 
gage, and  **  the  moneys  dae  and  to 
grow  duo   thereou)"    carries  by   ika 

Vol.  XLL 


terms  a  note  for  which  they  are  held 
as  collateral.  {Beldea  agu  Meeker ^  3 
LoAnngy  471  .j 

4.  The  debtor  upon  the  secnrity  for  a 
'  Slim  exceeding  $1000,  may  not  impeach 

a  transfer  thereof  on  the  ground  that 
it  was  made  for  a  moiieved  corpora- 
tion (1  R.  &.59I,  $  8.)  bylts  president, 
withont  authority  by  previous  resoia- 
tion  of  the  board  of  directors.    [Id.) 

5.  Nor  can  he  avil  himcelf  of  an  objeo- 
tion  that  soch  transfer  was  made  by 
the  president  to  pay  an  individual  debi, 
and  without  consideration  passing  to 
the  eorporation.  {Id,) 

6.  And,  It  seems,  without  proof  to  the 
contrary,  due  authority  to  the  president 
will  be  presumed  in  favor  of  ine  trans- 
fer.  (Id,) 

See  Act  of  BXkkruptct*  (Id,) 

RBGO&DIKa  ACTB.     [Id,) 

ASSIGNMENT. 

Fob  BBifBTiT  OF  Crbdrors.  See 
Dbbtobavd  Crbditor.  (57  Barb.) 
Dbbtob  AMD  Crbditob.  {59  Barb/) 

KVIDBHOB.    (Id.) 
PABT1B8.      {Id.) 

ASSUMPSIT. 

iSes  Action.    (43  iV.  T.) 

Bills  op  Ezchakob,  (Id.) 
MisTAKB  of  Fact.  (Id.) 

PUJ^LIC  POLICT.     {Id.) 

Rbuqious  Cobporation.    {Id.) 

VbMDOBAMD  VElfDBK.    {Id,) 

ATTACHMENT. 

1.  It  is  not  necessary  that  the  facts  Mated 
in  an  affidavit  for  an  aUac/tment  under 
the  act  of  1831,  should  >>e  deci;»ive  of  a 
detiign  on  the  peCrt  of  the  debtor  to 
assijsrn  or  dispose  of  his  property  with 
the  intent  to  defraud  his  crediio'rs.  It 
is  snffleient  if  they  legaUy  aim  er  tennd 
to  sustain  that  averment: 

Held,  that  tlto  facta  and  cirenmstaneet 
slated  in  this  ease,  taken  together,  fur- 
nished, while  uiKioiitroverted.  suffi- 
cient evidence  upon  the  point  of  the 
defendant^s/ratufatot^  intent  reepeeiimff 
the  diepositvon  of  hie  property^  to  up* 
hold  the  attachment.  {Thief  perhape, 
may  be  coueidered  a  pretty  cloee  caee  ok 
Ihequeetion  of  a  fraudulent  intent  in  the 
diepoeitum.  ofprof)erty  to  cheat  creditore, 
— KBP.)     {Cooney  agt.  Whitjield,  ante, 

3.  Tlie  defendant  is  a  mannfaetarer  and 
84 
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dealer  in  cnrriiifee.  Hie  store  it  oti 
tlie  corner  of  lOUi  at.reet  and  Broad- 
way in  the  eiir  ot  New  York ;  over 
bis  store  is  a  mmished  apartment  in 
which  be  has  bis  meals  cooked  and 
sleeps.      This  apartment  he  has  occit- 

Eied  for  years.  Abont  a  year  ago  be 
ired  a  boose  in  Litchfield,  Connecli- 
ent,  and  moved  bis  family  into  it,  from 
this  city.  This  place  defendant  calls 
his  home,  and  goes  to  it  every  week : 

Beld,  on  motion  to  vacate  an  attachmaU 
against  defendant,  that  he  i«  a  ntm- 
retidetU,  and  that  the  motion  sbonld  be 
denied.  (Murpku  agt.  BaUbeim,  anU, 
270.) 

See  Vessels.   (43  IT,  T.) 

a  The  issoinff  of  an  attaehment  i«  **  thto 
allowance  of  a  provisional  remedy,** 
within  tiie  meaning  of  section  139  of 
the  Codie  of  Procedure ;  and  if  it  be 
legally  issned,  all  qaestions  subsequent 
are  questions  of  regularity,  and  not  of 
jurisdiction.  iO€te  agU  €h^ndiiuh,b7 
Barb,  13.; 

See  Sheriff.    {Id.) 

Appeal.  (2  Langing,) 
KoN  Imprisonment.    {Id,) 

SUK&OOATB.     (Id,\ 


ATTOENBY. 

1.  Tne  purchase  of  the  stock  of  it  Cor- 
poration, by  an  attorney,  is  not  a  viola- 
tion of  the  statute  prohibiting  an  at- 
torney from  purohasiugany  bond,  thing 
in  action,  &.e.,  with  the  intent  and  for 
the  purpose  of  bringing  a  suit  thereon. 
{Bameeg  agt.  Genld^  57  Barb,  399.) 

2.  The  purchase  of  ttock  is  not  within 
the  prohibition  ;  it  not  being  one  of 
the  securities  or  evidences   of   debt 
mentioned,  nor  a  chose  in  action,  with- 
in the  meaning  of  the  siatate.    {Id.) 

3.  The  Btatate  is  a  penal  one^  and  cannot 
be  extended  lo  what  is  not  expressly 
iooluded  iu  it.    (M,). 


ATTO&NEY-aEKBRAL. 

1.  The  attorney-general  has  the  pow«r 
belonging  to  that  officer  at  common 
law,  and  such  additional  powers  as  the 
legislature  has  conferred  npoii  him. 
(7%«   Pecp^  agt.  JfiiMr,  2  Laimng, 

3.  But  the  only  eases  in  which  at  com- 
mon law  he  was  anihoriced  to  inter- 
fere to  restrain  corporate  actions,  or 
wa*i  a  necessary  party  to  action  for 
that  purpose,  were  those  iu  which  ibe 


aet  complained  <if^  would  pfodtte^  n 
pablie  niiieaiiee  or  tend  to  riie  brea^ 
of  a  trast  for  charitable  usee.    (Id.) 

3.  The  case  of  J>avu  agt.  2%e  ifoy or,  4lc., 
o/Nem  Tovk,  (2  i>Mer,  663,)  commenied 
on  and  explained,  and  certain  dicta  in 
that  and  in  other  cases  disapproved, 
sad  the  oaees  therein  cited,  examined. 
{Id.) 

See  P&ACTICB.  {Id,) 

AWARD. 

See  JKJinxcnov,  (57Bar6.> 

BAILMENT. 

See  Bakkbb  axd  Bauk  Depositoss. 
(2  Laneing.) 

BAILOR  AND  BAILEE. 

1.  A  iradetman  to  whom  raw  materials 
are  given  to  be  converted  into  manu- 
tactured  articlea,  (leather  stock  to  be 
manufactured  into  shoes,)  who  contracts 
and  receives  them  in  good  taith,  is  not 
guilty  of  embealcnentf  by  a  subsequent 
wrongful  converelon  of  the  manufactured 
articles.     {P»pU  agi.  Burr^  ante^  293.) 

2.  The  emplovmeut  of  the  tradesman,  is  , 
an  independent  contract,  and  creates  not 
the  relation  of  master  and  servant,  but 
that  of  bailor  and  bailee,    {Id.) 

BAGGAGE  EXPRESa 
Set  Cjlsbisbs.    f43  IT,  T.) 

BANKRUPTCY. 

1.  An  adjndicstion  of  bankruptcy  termht- 
ates  the  interest  of  the  bankrupt  in  an^ 
policy  of  insurHUce.  and  the  policv  is 
theocefortli  void  and  of  no  effect ;  but 
an  insurance  company  may  consent  to 
continue  their  Habiliiy  by  the  iwu»U 
transfer  of  the  policy  to  the  register  in 
charge  of  the  bankriiptcv  proceedings, 
until  an  assignee  shall  have  been  ap- 
pointdd,  and  may  also  transfer  said 
policy  to  the  aaaignee  when  appointed. 
It  is  optional  with  the  comfiany  to  con- 
tinue the  riitk  by  such  transfers,  or  to 
cancel  the  same,  (In  re  Carvw^  oiUs, 
112.) 

2.  The  tltls  to  the  property  of  a  baakrnf^t, 
by  operation  of  taw,  vests  in  the  regis- 
ter as  regieter,  although  the  p<«P^<V 
may  be  in  the  possession  of  the  U.  o. 
marshal  as  moMtenger,  it  is  still  in  the 
pos^ssion  of  the  court,  and  the  register 
18,  by  the  baiiknipt  law,  the  eourt  or 

I     trustee.    {Id.)  . 
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3w  The  U.  S.  mHnhal  and  aasignee  or 
truRtee  are  officers  of  the  court,  and 
mast  obey  the  order  of  the  refditter, 
and  their  nec'esRary  expenses  and  dis- 
bursements oiHde  Gr  them  in  thepi-otec- 
tron  of  the  property  of  the  bankrupt's 
estate  mast  \hs  taxed  by  the  register 
and  paid  oat  of  the  estate.    {Id.) 

4.  A  re^ster  has  the  ri|rht  to  allow 
amendments  to  the  schedules  on  the 
ex  parte  applicHiiou  of  the  bHnkrnpt,  at 
any  time  wliile  the  cause  is  pending 
be^>re.hiro,  but  it  is  the  better  pracrice, 
if  there  shall  have  been  an  appearance 
on  the  part  of  the  eredkors,  to  iiwne  an 
order  to  show  cause,  d&c,  and  to  re- 
ouire  due  notice  of  such  application  to 

ue  given,     (fn  re  HelLtTy  anUj  213.) 

5.  That  it  is  the  duty  of  the  bankrapt  to 
amend  his  Bchecfules  so  an  to  make 
them  conform  to  the  facts,  and  that  the 
£iiiu>;  of  specifications  does  n(«t  deprive 
him  of  that  right  or  release  him  from 
tbki  duty.    {ld\] 

6.  That  the  register  sboald  allow  all 
necessary  and  proper  amendments 
whenever  a  proper  cause  therefor  is 
shown.    {Zd.) 

7.  An  involuntary  bankrupt,  who  has 
complied  with  all  the  provisions  of  the 
bankrupt  set,  can  appljr  for  and  receive 
a  discharge  the  same  as  a  voluntary 
bHnkrnpt.  The  33d  section  of  the 
bankrupt  act,  as  amended  Jolv  27th, 
1868,  and  July  l^th.  1870,  is  app'licable 
to  proceedings  in  involuntary  bank- 
ruptcy. An  insolvent,  altlioaj^ii  huving 
asMrto,  and  thoae  assets  having  been 
duly  surrendered  to  the  assi^ee,  but 
not  amounting  to  the  required  fifty 
per  cent  of  the  cbiim^t  proven  apiitist 
liiH  estate,  is  not  entitled  to  a  certificate 
of  conformity,  unless  the  bankrupt, 
before,  on,  or  at  the  time  of  hearing 
ot  the  application  for  discharge,  ten- 
der or  nfe  th«^  assent  in  writing  of  a 
majority  in  number  and  value  of  his 
creditors  to  whom  he  shall  have  be- 
come liable  as  princi)ml  debtor,  and 
who  shall  have  proved  their  claims, 
as  required  by  §  33  of  the  bankrupt 
act  as  amended.  lu  case  an  involunt- 
ary bankrupt  does  not  tender  or  file 
the  aHi>ent  of  his  creditors,  or  show 
payment  of  his  debts  b^  the  return  of 
the  assignee,  or  that  bit>  propsrty  and 
effects  eqmil  or  will  p«v  fifty  (>er  ceot., 
so  as  io  comply  with  the  requirements 
of  ^  33  of  the  bankrupt  act  as  ameuded, 
the  oertitii-ate  ot  conformity  cannot  be 
grantftd.    {In  re  BtuMier^  amlCy  40t>.) 

fiw  Act  or  Bakkruptct.  (2  Lanting,) 
Insolvent  Debtoas.  {Id.) 


BAR  TO  ACTION. 

ICLOSURE.     (43  J 

FoRMEB  Judgment. 


^Foreclosure.    {AZ N,  T.) 

\    (Id. 


BEQUEST. 
^  Peyiwb  AND  Bequest.  {^LantiMg,) 

BILL  OF  LADING. 

See  Carrxe£8  (43  N.  T). 

1.  On  receipt  of  goods  at  New  York  dss- 
tined  to  Chicago,  bat  consigned  to  an 
immediate  consignee  at  Bufialo,  the 
carrier  signed  two  bills  of  lading  ;  one 
of  them  he  i-eiained,  and  it  required 
deliverv  at  BuffHlo,  named  the  charge 
for  freight  to  that  place*  and  directed 
the  consignee  to  nay  the  shipper,  or 
his  order,  specified  adva&ces  matje  by 
biio  to  the  carrier;  the  other  was  iden- 
tical wiih  it,  exoejit  in  containing  an 
addinonai*  luemomDdiim  of  the  charge 
for  freight  from  New  York  to  Chicago, 
and  further  consigning  the  goods  lo  a 
Chicago  consignee,  and  was  sent  by 
the  s:  lip  per  to  the  Buffalo  consignee. 
The  carrier  delivered  the  goods  to  tho 
consignee  at  Bufiaio. 

Hetd^  that  the  latter  became  liable  for 
the  freight  money  earned  on  accept- 
ance (»f  tile  goods,  and  that  the  carrier 
coiiid  recover  the  same  of  hhn  {DaH 
agt  Ihutu/it,  2  Laminff,  383). 

BILL  OF  EEVIVOB. 
See  Supplememtal  Compi.  (43  if.  F.). 

BILLS  OF  EXCHANGE  AND  FBOU- 
IbiiUK^  MUTES. 

1.  Where  au  accommodatum  note  is  made 
payable  to  two  nayees— one  of  whom 
indorHes  it,  for  the  accommodation  of 
the  makers,  npon  the  express  agree- 
m^'nt  that  the  same  sboald  not  be  used 
QiileMs  the  other  payee  also  indorsed 
it— that  the  name  of  the  other  payee 
was  tlieii  forfftd  a»  indore«r  by  one  of 
the  makers,  who  transferred  the  same 

to  the  plaintiff  for  value : 

Heldy  in  an  action  apon  the  note  against 
'     the  genuine  indorser,  that  ihe  plaintiff 
could  not  recover  against  him.  (Smith 
agt.  BinfeTf  ante,  258.) 

2.  Tha  mle  is  well  settUd  that  a/nyscE 
indorsement  does  not  pass,  a  title  to 
commercial  paper,  negotiable  only  by 
indorsement.    {Id,) 

3.  By  the  act  of  congress  July  13, 1861^ 
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recognizing  a  state  of  civil  war  be- 
tween the  United  States  goTerument 
and  certain  states  of  the  anit>n.  and 
the  proclamation  of  the  presidfiit,  ot 
Aiignst  16,  1861,  all  commercial  in- 
Tercoarse  between  the  ciiixens  of  the 
loj-at  iitaies  and  the  inhabitants  of 
'  those  states  of  the  anion  declared  to 
be  in  insurrecriou  was  interdicced  and 
became  anlawfuL  ( Wuod$  agu  Wilder, 
43  Ji,  r.,  164.) 

4.  This  interdiction  of  Interconrse  in- 
volved a  pKihihiiion  against  every 
spei'ies  of  private  coiitraci  with  a  snb- 
Jeet  or  oituen  of  the  enemy.    {Id, ) 

ft.  A  bill  of  exchange  drawn  23d  Aagustr 
1861,  by  a  citisen  of  the  state  of 
Georgia,  npon  his  copartners  in  the 
city  of  New  York,  alYer  the  act  of 
congress  of  July  13,  ItiGl,  and  the 
proclamation  of  the  president  of  Au- 
l^ust  16)  1861,  made  pursaanc  thereto, 
IS  an  illegal  and  void  contract,  and 
oaunot  be  enforced  against  sach  go> 
paruiers.  {JdJ 

6.  Aad  this  wonld  be  so,  althongh  the 
funds  of  a  citisen  would  thereby  be 
withdrawu  from  hostile  territory. 
ild,j 

7.  Where  the  |>ayee  of  a  draft,  on  the 
day  q{  its  receipt  by  him,  aud  in  bank- 
ing hoars,  presents  and  surrenders  it 
to  the  dravvee,  and  receives  therefor 
the  drawee's  check,  which  check,  bad 
it  been  presented  to  (he  bank  on  that 
day,  would  have  been  paid,  and  on  the 
next  day  the  check  is  presented  to  the 
bank  for  payment  and  payment  re- 
fased,  aud  the  drawers  ot  the  drail  at 
at  once  advised  by  letter  of  the  non- 
payment of  the  check : 

Meld,  that  the  eheck  could  be  operative 
as  payment  only  by  express  agree- 
ment ;'  but  that  althuugli,  vm  between 
the  said  drawee  aud  payee  the  payee 
was  not  bound  to  present  the  check 
until  the  day  after  its  receipt  by  him, 
yet  that  between  the  drawers  and 
payee  of  the  draft,  it  was  the  duty  of 
the  payee  to  present  the  check  at  once, 
and  he  was  gnilty  of  laches  in  not  so 
doing,  and  was  charjj^eabie  with  the 
couseqaent  loss.  (SmUK  agu  liilUr^  43 
if.  r.,  172.) 

&  AeoordiDgly,  where  apon  a  sale  of  a 
bfll  of  goods  to  (he  defendauis,  the 
plaintiff  reoeived  from  them  for  the 
price  of  a  draft,  which  the  plabitiif 
presented  to  the  drawee,  and  look  his 
ch<»ck  and  gave  up  the  draft,  a  delay 
of  one  day  to  present  the  check,  during 
which  time  the  drawee  failed,  was 
laches,  aud  precluded  the  phiiuutf  from 


recovering  the  priee  of  his  goods  from 
the  defencmnts.    ( Id. ) 

9.  A  bill  of  exchange  drawn  in  Canada 
on  a  bnsiness  firm,  in  this  state,  pay- 
able in  New  York  city  in  golddulian. 
is  a  negotiable  bill  of  exchange,  and 
a  judgment  recovered  on  such  bill 
should  be  for  iliA  anionnt  of  the  biU 
and  interest  thereon  in  gold  dollars, 
and  with  the  costs  in  legal  lender  cur- 
rency. (Chfyeler  i\gi.  Mciun*ti3  y.  Y., 
209.) 

See  BoHA.  Fidb  Holdbb.  (JU.) 

10.  In  an  action  upon  a  promisMry  note 
brought  by  one  who  has  taken  it 
lor  valae,  bnt  alter  macnrity  tiie  maker 
may  defend,  upon  ihe  ground  that  the 
note  was  giv^u  solely  as  protection 
against  a  mortgage  executed  and  deliv- 
ered to  him  by  the  (layee  to  prevent  a 
collection  out  of  the  mortgaged  prop- 
erty of  penalties  incurred  by  ihe  vio- 
lation of  law  {Merrick  agt.  BuUtTf  3 
Lanemff,  103). 

1 1.  It  is  also  a  snfficient  defense  to  the 
salt  if,  while  the  note  was  in  the 
hands  of  the  payee,  the  maker,  with- 
ont  consideration,  acknowledged  satis- 
faction of  the  mortgage  {Id.^,. 

12.  The  payee  and  holder  of  an  over 
dae  promissory  note  given  for  'money 
loaned  by  him' to  the  luaker,  purchubed 
personal  property  from  the  latter,  aud 
suneuiiered  the  uoie  as  the  considera- 
tion for  the  sale. 

ffeld,  that  he  was  a  bona  Jide  purchaser, 
as  against  a  prior  mortgagee  of  the 
vendee,  of  whose  mortgage  he  had  n« 
actual  or  coHstnicrive  notice  (Pew- 
ere  agt.  JVeeiaaa,  S  LanHtt§,  127). 

13  The  decision  in  2>ay  Hgt  Aut«4brr(3 
Keyes,  347),  com  men  ted  upon  and 
explained,  and  held  to  be  decisive  ia 
thia  case  {Id.), 


14.  The  defendant's  testator  while  livinf 
delivered  to  the  plaiutiiT,  his  sister,  a 
sealed  envelope,  indorsed  with  direc- 
tions not  to  open  it  until  after  his  deathi^ 
and  to  return  it  to  him  on  re<piest;- 
this  was  pnon  bis  recovery  from  a  dan- 
gerous illness,  hHppening  niMin  a 
viisit  to  the  niaintilrs  honse  tlnring 
which  he  had  received  from  her  ex- 
treme eare  and  a«tirniion«  and  fre- 
quently told  her  that  he  would  pay 
her  well ;  the  envelope  was  once  rc- 
lariied  to  the  t«siati>r  at  his  request 
upon  atoabsequeut  visit,  aud  red(;livi  rrd 
to  the  plainiifl'  some  two  hours  Nf.er- 
ward.  After  the  testator's  dei'«tuM% 
the  plaintiff  being  itrevioasly  iguomni 
of  iiseoniefttSi  t^  envelope  wmm  touiid 
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■  to  oonuin  his  note  to  her  for  $10,000, 
expretwing  the  cousideraliou  to  be  for 
servicett  rendered  to  him. 

EM^  that  the  pliuDuif  was  entitled  to 
recover  the  whole  amouHt  of  the  note 
Iforik  ttgL  <7a«e,  2  Lanting,  264). 

15.  A  prouiisory  note  payable  to  order 
was  induraed  before  maiority  to  a 
bolder  for  valae  aud  without  notice  of 
any  defeuae,  bv  oue  assuming  to  act 
for  the  payee,  but  having  no  authority 
to  make  t fie  indorsement;  after  com- 
menceitient  of  an  notion  thereon  by  the 

.  (he  iudoriiee  the  payee  ratified  the  in- 
dorsement. 

Bddy  that  the  note  was  open  to  defenses 

existing  between  the  original  parties 

'  thereto  {GUbert  agt.  8harp,  2  Lcuuimg, 

412). 

■( 

16.  And  it  seems  that  a  ratification  before 
.  suit,  if  made  afrer  maturity,  wonld  not 

relii(e  buck  so  as  to  cut  off  a  defense 
on  the  merits  {Id.), 

17*.  In.AB  sicrion  apon  a  negotiable  prom' 
iss<iry  note,  brought  by  a  purchaser 
thereof  before  maturity,  in  good 
.  faiih.and  for  a  valuable  consideration, 
against  the  milker,  the  latter  may  prove 
as  a  defense  that  when  he  signed  it, 
It  WAfl  represented  ro  him,  mid  be  be^ 
lieved  H  to  be  a  ooniract  entirelT  differ- 

'  entin  elmraecer  ( Whitnnf  agt.  SMfdtr^  2 
LatMiuff,  477). 

17.  The  case  distinguiahed  from  that  o{  a 
note  Iraudnlenily  obtained,  and  which 
the  maker  intended  to  make  (Id,), 

At  Byidsnob  (/<;.). 

JOIXT  AND  SevBRAL  DKBTOHe.  (Id,) 
P^BMIDM  NOT«.     (Jd-i 

BOARD  OF  SUPEKVISOSfi. 

1.  To  provide  in  adTauoe  for  theofllcial 
printing  of  the  several  oonuty  officers, 
18  no  part  of  the  dutv  of  a  board  of 

'  supervisors  {Tkt  PtopU  ex reL  Kinneif 
agk  Tk0  Boardof  SmpermMrg  9f  Cortr- 
iand  CbictKy,  58  Barb,.  130). 

2.  The  board  has  no  authority  or  power, 
except  what  id  derived  from  the  stat- 

»  nte  ;  aud  the  statute  does  not  authorize 
or  emiH>wer  them  to  contract,  in  ad- 
Tat^oOr  ^f  >tt<^b  printing  (Id^), 

8L  They  hare  no  power  or  authority  to 
direct  the  clerk  of  the  board  whom  he 
Shall  employ  to  do  his  oifiiial  printing ; 
or  to  direct,  in  advance,  what  price  he 
shall  pay,  or  agree  to  pay  (Id.). 

4,  When  a  bill  hi  presented,  for  servioes 

rendered  to -the  county,  thn  supervisors 

'  •— Unless   the  compensauon  £or  such 


servcies  be  fixed  by  law,  aaihority 
custum  or  binding  contract — have  to 
consider  and  pass  upon  the  charges, 
and  allow  such  sum  as  in  their  judg- 
ment is  right  and  proper.  In  such 
cases,  they  have  a  disatlUnif  which 
will  not  be  interfered  with  by  a  moa- 
danuu  directing  how  that  discretion 
shall  be  exercised.    (Id,) 

5.  If  the  statute  prescribes  the  snm  to  be 
received  for  such  services,  the  board 
are  required  to  allow  the  bill  according 
to  Buch  statute  They  have  no  discre- 
tion over  it.    (Id.) 

6.  If  the  sum  it  fixed  by  a  binding  eon- 
tract,  the  board  are  equally  bound  to 
allow  the  bill,  in  acoorduuce  there* 
with.  (Id.) 

7.  The  relator  having  done  printing  for  the 
sheritf,  at  his  request,  but  without  any 
ooniract  as  io  the  price,  such  printing 
consisting  of  legal  uotices  required  by 
law  to  be  published : 

Seld,  that  he  was  entitled  to  charge 
therefor  the  snm  allowed  by  law ;  and 
that  the  board  of  supervisors  should 
have  allowed  him  that  amount,' with- 
out any  deduction.    (Id.) 

8.  When  the  statute  allows  an  individnal 
to  collect,  for  a  service  rendered  thc^ 
county  not  more  than  a  snm  specified, 
he  cannot  be  compelled  to  take  -less. 
(Id.) 

9.  When  a  newspaper  is  designated  by  a 
board  of  supervisors  as  one  of  the 
papers  in  which  the  session  laws  snail 
be  pnblished,  in  the  absence  of  any 
contract  with  the  proprietor,  as  to  his 
ci^mpensation,  he  is  entitle*)  td  the 
comt)ensation  pi'escrtbed  by  law ;  and 
the  board  of  supervisors  has  no  right 
to  reduce  the  allowance  to  hioi  beiow 
that  amount.    (Id.)  . 

10.  After  a  board  of  saperrisors  had 
passed  upon  an  account  presented  by 
the  relator,  it  caused  to  be  made  and 
delivered  to  hhn,an  ordel-on  the  treas- 
nrer,  for  the  payment  of  the  amount 
allowed.  The  relator  refused  to  he- 
ceive  it  in  full  of  his  claim,  and  notified 
the  person  handing  it  to  him  that  he 
should  at  mice  commence  a  proceeoing 
to  compel  the  board  to  allow  hitn  the 
balance  claimed.  Ue  enbseqoently 
tendered  bacli  ih«  order  to  the  aani* 
person,  who  refnsed  to  receive  it.  He 
afterwards  received,  and  retained^  the 
avails  of  the  order : 

MUdf  thai  the  relator  was  not  ettopjoedf 
by  this  act,  from  disputing  the  correct- 
ness of  the  action  ot  the .  boaid.  And 
that  tlie  act  of  receiving  the  money  on 
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the  order,  and  retaining  it,  was  no  ac- 
cord and  «HiiMfaouou,  becanM  the  re- 
lator refused  to  receive  it  iu  full.  {Id.) 

BONA-FIDE  HOLDER. 

1.  The  holder  of  a  bill  of  exchange  re- 
ceiv(*d  part  paymeut  of  a  debt,  evi- 
denced by  Holes  paet  due,  and  secured 
by  a  mortgage  held  coUaieml  thereto, 
^ud  on  receipt  of  which  bill  such  past 
due  nute«  are  surrendered  up  and  new 
ones  Kiveu  in  their  place,  is  a  bona  fide 
bolder  for  value  (CkfyMler  aguHetioitf 
43  Jf.   r.,  209). 

See  Burden  of  Proof  {Td  ). 
JSec  Bills  of  Exchaknk  and  Phomis- 
SOKir  NoTKS  {'2  Laruiny). 


BOND. 
As  Contract,  (43  JV.  r.). 

1.  A  bond  will  not  be  reformed  by 
striking  out  portions  alleged  to  be  er- 
roueoiiH,  where,  there  is  no  evidence 
to  show  it  WHS  not  drawn  in  ex  art  con- 
formitv  to  the  agreement  pr-eviously 
made  oetween  the  pariieft,  bnt  on  the 
contrary,  the  compiamt  aikgesthat  the 
bond  WHS  drawn  according  to  such 
agreement,  and  it  is  clear  that  both 
oihiigor  and  obligee  understood  that 
the  howA  should  contain  the  provitfions 
•ought  to  be  stricken  out  (&ur;iar  agt. 
Bird,  57  Barb.,  277). 

12.  The  fact  that  the  obligor  employed  a 
biwyer,  who  gave  him  oad  advice,  and 
therebv  deceived  him  as  to  his  riuhte 
and  indnced  him  to  execute  the  bond, 
furnishes  no  authority  to  the  court  to 
alter  the  contract  of  toe  parlies  {Id,). 

3.  The  condition  of  a  bond  executed  by 
a  railroad  conijmn^,  to  a  city  corpora- 
tion, in  consideration  of  the  privilege 
of  laving  its  tracks  upon  oertajn  speci- 
fied streets,  was  liiat  the  comphuy 
should  keep  the  pavement  of  snch 
streets  in  thorough  repair  within  the 
tracks,  and  three  feet  on  each  side 
thereof,  &c.,  "  under  the  direction  of 
such  competent  autlioiity  as  the  com- 
mon council  may  design  ate."  In  au 
action  for  a  breach  of  saeh  bond, 

Btld,  I.  That  it  was  imroaterini  whether 
or  not  the  clause  providing  for  a  de«tg- 
nation  of  competent  authority  wae  a 
condition  precedent  to  the  obligor's 
keeping  the  streets  in  repair,  That  it 
was  a  coudiiion  that  could  be  waived  ; 
and  if  the  acts  of  both  parlies  were 
dnch  thut  a  waiver  would  have  been 
inferred,  as  a  maitei   of  law,  prior   to 


the  alleged  breach,  it  was  not  compe- 
tent for  the  obligors,  iu  an  action  for 
the  breach,  to  set  np  the  clause  as  a 
defense.  2.  That  the  defendante  had 
waived  the  clause  requiriu^  a  dei^igna- 
tion,   by  euiering  npou,  using  and  re- 

{ wiring  the  pt reels  frciui  the  date  of  the 
>oiid  to  the  day  of  iHhI  ;  and  that  the 
plaintiff  hnd  wnived  it  by  perminiag 
Uie  defendants  so  to  enter  ufHto.  use 
and  repair  the  streets  without  making 
any  designatiou.  3.  That  in  such  ac- 
tion the  profter  measure  for  damages 
was,  the  amount  of  a  jndgmeut  re- 
covered against  the  i*laintiff',  by  an  in- 
dividual, for  personal  injuries suaiained 
by  him  in  couseqnence  of  the  neglect 
of  the  obligors  to  keep  a  street  in  re- 
pair, and  which  judgment  the  city  had 
been  compelled  lo  y^y.  4.  That  the 
eity  ooi'iHiiaiion  having  uotilied  the 
company  to  defend  the  suit  brought 
against  the  city,  and  the  com^^at^y 
having  failed  to  do  so,  the  ex- 
penses of,  defending  such  suit  were 
also  a  proper  item  in  the  recovery  upon 
the  bond  {The  City  of  Bvnokhfn  agt. 
Brooklyn  City  Bailroad  Co.,  OvBark.f 
497). 

See  Adirondack  Company  {Id.). 
Municipal  Coupokatiuns, 

Towkb(M)» 
Power  and  Authority  (2  £a»- 

B0UNT1>  BKOKERAGK. 
See  Conspiracy.   {^ Laruiny) 

BOUNTY  TO  VOLUNTEERS. 

1.  The  act  of  1864,  fchap.  8,  $  93.)  giving 
the  boards  ot  supervisors  of  i-ounties 
power  to  raise  mone  v  for  the  pH>:ment 
of  bounties  of  volunteers  into  the 
militHry  and  naval  services  of  the 
United'  States,  is  not  to  be  ctiststraed 
as  retroactive ;  and  snch  boards,  there- 
fore, have  no  auihoriiy  to  raise  money 
for  the  payment  of  any  sum  by  vray  of 
bomiiy,  to  perMnis  who,  prevMiosly 
to  the  passage  of  that  act,  had  volun- 
teered into  the  Uniied  States  miliiarv 
or  naval  service.  ( 2%s  People  ex  m. 
Peake  agt.  Supervisors  of  ColumJbist 
U  43  N.  T.,  130.) 


County, 


BUIDGES. 


See  CoMMisaiOMKU  ov  Highways.  (57 
Barb.) 

BROKERS. 
1.  To  entitle  a  real  estate  broker  to  re 
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coTer  the  asaal  coniniiMion,  it  must 
ap(>4$}ir  ihai  liu  sijfency  was,  %n,poi»(  of 
mct^  ihe  prociinng  caase  of  Uie  sale. 
Whether  hia  agi^ucy  did  or  did  not 
have  8ach  effect,  iea  quemion  of  fact, 
to  be  deleruiiued  upoti  the  iwrticular 
circuiiisiaures  of  eaeii  case.  {MeCfavt 
agl.  JPaine,  ante,  140.) 

3.  After  a  deieudant  hat  iutrodaced  evi- 
deiiee  to  ilie  ettect.  iliat  the  purchaser's 
iuforinaiiun  was  uoi  derived  from  the 
broker,  the  iaiter  is  uol  eutitled  to 
have  the  jarjr  ii>«truc£«d,  subsuutiallyy 
that  tiiey  luighi  liud  a  verdict  in  iiis 
favor  BOiely  upon  proof  of  a  bare  iutro- 
docuon  of  (iie  purchaser  to  the  defend- 
ant. In  such  vase  lUejiiry  matt  fur- 
ther And  upou  tiie  evidence  tliat  the 
broker,  either  by  the  introduction 
itself,  or  iu  some  other  manner,  called 
or  caused  to  lie  called,  the  attention 
of  the  pui-chMMff  to  tlie  property  in 
qoestiou.     {id,) 

3.  Proof  of  a  parol  agreement  between  a 
plaintiif  and  a  deleutiant  to  the  ettect 
**  that,  in  case  pUiniitf  would  procure 
certain  lauds  of  the  deleiidaut  to  be 
sold,  or  would  find  a  market  for  the 
same,  at  an  aggregHte  price  of  uot  lees 
than  a  certain  sum  named  bv  tlie  de- 
feudaut,  the  dufendaut  would  sell  the 
lands  for  said  price  and  pay  to  the 

plaintili'  for  his  services  one  half  of 
tJie  excess,  which  the  plaintiff  would 
procure  to  be  given  over  and  above  the 
sum  named  by  the  defendant,"  f(>llowed 
up  by  fuither  proof  allowing  full  per- 
formance on  the  pari  of  the  phiintitt'  at 
a  price  exceeding  the  limit  named  by 
the  defeiiduui  and  a  snbbequeat  refusal 
of  the  defendant  to  convey,  is  suHicieut 
to  entitle  the  plainciiT  lo  oecover  his 
compeuriation,  as  agreed  upon.  (Hague 
agt.  O'C^aaaer,  tuUtf  USi,) 

4.  The  oompensatioo  for  brokage  in 
ioliciting,  driving  or  procuring  the 
loan  or  forbearance  of  money    oeiug 

^     iUed  by  staiui-e,  it  cannot  be  enlarged 
*     or  changed,  in  a  particular  case,  by 

any  tesumuny.  {PeirinesLguMotchkiUj 

^  Barb.t  77.) 

SeeBtocK.   {Id,) 

BROOKLYN. 

Paiudb  Ground  in.   See  Uamdxuvb, 
(58  Barb.J 

BUILDINO. 

See  Abson.    (2  Lafuin^.) 

BURDEN  OF  PROOF. 
I.  It  is  a  well  established  rule  of  law, 


that  one.  elainn'ug  to  have  acquired 
title  to  tnepro|ierw  of  another  umier 
Bt4iiutory  proeeedin'gs,  must  show  that 
every  material  provision,  desi^rnated 
for  the  set'uriiy  and  proierrion  of  own- 
ora,  has  been  substantiuilv  complied 
with.  {Cruger  agt.  Vvtuj/UriUt  ^  JV\ 
r.,  107.) 

2.  The  proof  of  exclusive  possession  by 
the  priscmer,  recently  afrer  the  theft, 
of  the  whole  or  some  part  of  the  stolen 
property,  is  sufficient  when  standii\g 
alone,  to  throw  upon  him  the  burden 
of  showing  how  he  came  by  it,  and  if 
he  fails  to  do  so,  warr.iots  the  jury 
in  convicting  him  of  larceny.  And  if 
the  property  was  shown  to  have  been 
taken  by  burglary  or^  robbery,  such 
possession  unexplained  Is  sufficient  also 
to  warrant  a  conviction  of  thoi^ 
crimes.  {Knicherbocktr  agt.  People^  43 
N,  F.,  177.) 

3.  A  party  sning  upon  a  negotiable  note, 
purchased  before  maturity,  is  presumed 
in  the  first  instance  lo  be  a  baiM  Jide 
holder;  bat  when  the  maker  has  shown 
that  this  note  was  obt^iined  from  him 
under  duress,  or  thai  he  was  defrauded 
of  it,  the  plaintiff  will  then  be  i-equired 
tc  show  under  wbatcircumstiiuces  and 
for  what  value  he  became  the  holder. 
(j!\rsi  Naiiofml  JSaaJt  agt.  OvtM,  43 
JV,  r.,  29d,) 

4.  If  the  evidence  as  to  the  plaintiff's 
title  is  wholly  uncoutro verted,  and  so 
clearly  establishes  the  plaintiff's  title 
as  a  O07ia  Jide  holder  for  value,  tha^ 
even-if  tlie  defendant  could  prove  the 
defense  of  duress,  there  would  be 
nothing  to  submit  to  the  inry,  tlieu  the 
defense  is  properlv  i-ulea  out ;  but  if 
other wisA,  it  should  be  received.  {Id.) 

5.  Where  the  plaintiff,  a  bank,  discounted 
a  note  for  one  of  its  customers  and 
placed  the  amount  to  his  credit,  and 
there  was  conilicung  evidence  as  to 
wliether  or  uot  it  was  agreed  that  the 
amount  should  be  kept  on  deposit  by 
such  cuatometr  until  the  note  should  be 
paid: 

Held,  ihtkf,  evidence  offered  by  the  maker 
to  prove  that  the  note  was  obiuinefl 
from  him  by  duress,  was  improperly 
rejected.  {la,) 

BTTRGLARY. 

1.  The  proof  of  exclnslve  possession  by 
the  prisoner,  recently  arter  the  theft, 
of  the  whole  or  some'  part  of  the  stolen 
proiierty,  is  suificient,  when  standing 
alone,  I4>  ilirow  u()on  him  the  burden 
of  showing  how  be  ciime  by  it,  and  if 
he  fails  to  do  so,  warrauta  the  jory 
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in  convictinif  him  of  larcenj.  And  if 
tbe  propertv  wim  shcnTu  to  faaire  been 
taken  hy  burglary  or  robbery,  each 
posHessiou  unexplained  ie  talGicitsDK 
also  to  wurraui  a  conviction  of  those 
criuiea.  {Kniekerbocier  agt.  People,  4a 
JV.  r,j  177.)  / 

See  Ckimimil  Law.    (57  Barb,) 

BY-I.AW8. 
Sm  CoKPORATioKs.   (43  y.  T.) 


0. 


CANAL   APPBAISEB8. 

1,  Thd  return  to  a  writ  of  oertiorari 
brought  from  the  deterininaiiin  of  i<he 
canal  appraiaera  under  seciions  16  and 
17,  of  chapter  288,  Laws  1840,  pre- 
teuted  no  question  of  jurisdiction  or 
of  law  as  having  been  raised  before 
or  decided  by  the  appraisers. 

Meidf  that  thefr  determination  sbonld  be 
alfiroieU  {People  a^t.  Carrin^tonf  2  Lcmr 
«H^,  368j. 

22.  The  act  contemplates  tbe  review  of 
legaJ  or  eonsiitautmal  qnestious  only. 
PerlKoxUiByJ.  {Ii,\» 

CAKAI^  REPAIB8. 
Sm  NSOUOBNCB  (2  Jjanting), 

CANAL  LOCK. 
See  Neglioskce.  (2  Laneing), 

CARRIERS. 

1.  A  clatise  in  a  bill  of  lading,  giTen  to  tne 
shipper  of  goods  by  a  common  v^rrier, 
exempting  the  carrier  from  liability  for 
loss  of  the  goods  from  certain  causes,  is 
binding  upon  the  shipper,  as  a  special 
eontract  between  the  parties  {SUinwM 
agt.  £rie  Bailwaif  {\ZN,  Y), 

2.  Bat  where  such  slanso  relenteft  the 
carrier  ''from  damage  ur  loss  to  any 
article  from  or  by  fire  or  expUwion  of 
any  kind,*'  it  does  not  release  him  fi-om 
liability  for  danwige  by  thoee  means  re. 
salting  from  Itiit  own  uegligenee  [Id.). 

ft.  ItisBegiligenee  in  a  carrier  to  omit  to 
loniish  Ui9  its  vehioles  and  nmehinery 
lor  the  transportation  of  goods,  any 
iiniirDV(<meiit  known  to  practical  men, 
ana  which  has  actaally  been  put  into 
practical    use;  but  a  faiiore  to  take 


OTery  poasiblo  precaotion  whieli  tbe 
highest  scientific  skill  ought  suggest, 
or  to  adopt  an  untried  niacTiine  orinodo 
of  construction,  is  not.  of  iieelf  uegti- 
genoe  (Id). 

4.  Acooi^ingly,  where  goods  having  been 
siiiiiped  upon  the  dffeudaiu's  railway 
nnder  a  bill  of  lading  ooutaimug  a 
clause  releasing  it  froai  liability-**  for 
damage  or  I<nis  to  anv  ariieie  from  or 
by  fire  or  explosion  of  any  kind."  were 
deurayed  by  fire  kindled  by  eparKsfrom 
tbe  locomotive  hauling  tlieio. 

Bdd,  that  such  clause  did  not  exempt 
the  defendant  from  liability  for  Josa  by 
fire  occasioned  by  the  omission  to  ap- 
ply to  the  locomotive  any  apparatus 
known  and  actually  in  use,  whioft 
would  preVKUt  the  emission  of  sparks; 
but,  keldf  further,  that  the  ciiarge  of 
the  jndge  tiiai,  if  the  jury  should  find 
^*that  a  locomotive  could  be  so  .eOn- 
structed  us  to  prevent  the  emission  of 
sparks,  and  thereby  secure  combustible 
matter  from  iguiiiou,  and  ilio  defend* 
ant  neglected  so  to  construct  this  loco- 
motive, they  should  find  for  plaiiitiff, 
because  there  was  a  duty  upon  tbe  de- 
fendant to  use  every  pracantiou  and 
adopt  all  contrivaii'ces  known  .to 
seieiioe  to  protect  the  goods  iiitrastad 
to  it  for  tnuisporiaiion,'' was  error,  and 
not  in  accordance  with  tho  eonect 
rale  [Id,), 

&  The  eommon  law  liabinry  of  common 
carriers  oanuoi  be  limitecl  by  a  notice, 
though  such  notice  be  brought  (o  the 
knowledge  of  tbe  persons  whose  prop- 
erty tiiey  carry  ;  bitt  such  liability  may 
be  limited  by  express  contract  (B/omom 
agt.  DodSe  Stju-ett,  43  ^V.  r.,  S264). 

d.  But  tokens  given  in  exchange  for  bag- 
gage cheeks  ai«  not  of  such  a  natnra 
as  to  pat  persona  on  their  guard  as  to 
memoMnaa  printed  upon  them,  and 
persons  receiving  them  are  not  pre- 
sumed to  know  their  contents,  or  to  aa- 
oent  to  ibem  (/(<.). 

7.  Aooordingly,  where  a  railroad  pas- 
senger in  a  car  dimly  lighted  at  one  end 
delivers  hia  bagguj^  «ieck  to  on  ex 
press  messenger,  and  receives  fu 
return  a  card  or  receipt  on  w  hich  the 
number  of  the  check  w  entered,  and 
which  aiso  contains  an  agreement 
limiting  tbe  •  liability  of  the  expreas 
company  printed  in  much  smaller  tvpe 
than  the  rest  of  the  card,  and  eo  fine 
as  to  be  illegible  when  the  passenger  b 
sitting. 

SeUL,  that  tbe  printed  matter  did  not  en- 
ter into  or  form  a  oontmet  between  tlto 
parlies  \Id,), 
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Sm  CO$TRUMm>BT  NBGirOEMCB  {Id.). 

Raii«wayb  (/d.). 

8.  Wliere  property  committed  to -oarrien 
'  consigned    to  a   point    beyond    iheir 

roate,  waa  safely  transported  by  iliem 
to  tiie  tenuioHtion  of  their  roate.  and 
Uiere  delivered  to  the  keeper  of  a 
8U>reboa8e  or  warehoaae,  who  acred  as 
theHKeni  of  the  oaiTiert  and  olhen  in 
•  receiviuif  and  deliverin/yr  freight,  by 
whom  it  was,  in  accordance  witii  the 
uaual  cu«tom,  delivered  to  a  teamster, 
to  be  carried  by  him  the  remainder  of 
the  didtnuce,  tu  tlie  residence  of  the 
cotiiHgnee ;  and  the  property  was  so 
carried  by  the  teamster  and  delivered 
to  the  consignee. 

Betd,  that  the  dnty  of  the  carriers  termi- 
minaied  certainly  upon  the  delivery 
of  the  goods  ai  the  coneignee's  re«- 
dence,  it  not  before;  and  that  iheir 
liabiliiy  could  not  be  renewed  and  re- 
suadtated  by  u  return  of  the  property 
to  the  warehouse  by  the  contiiiruee 
(Ai/tH^ragt.  Simmons  (57  Barb.,  ol3) 

9.  HtldaUn,  that  the  carriers  were  not  re- 
sponsible for  the  loss  of  tli«  goods, 
because  the  coniiignee  directed  the 
giMxls  to  be  taken  back  to  the  ware- 
house, and  because  it  was  so  taken 
back.  That  to  make  them  iiable  for 
the  toss  of  the  goods  after  their 
return,  notice  of  such  return  should 
ai  least  have  been  tfiven,  and  that 
they  were  required  to  ue  taken  back  to 
the  consignor  (Id.}, 

10.  To  render  a  common  carrier  or  ware- 
housman  liable  lor  the  low  of  gooiia, 
there  must  be  an  acceptance  of  the 
goods,  and  the  respouftibility  does  not 
commence  auul  the  delivery  is  com- 
plete. It  is  not  enough  that  the  prop- 
erty is  delivered  u^uu  the  premises, 
unless  the  delivery  is  accompanied  by 
notice  to  the  proper  person  {Id.). 

il.  One  who  is  engaged  in  the  perform- 
ance of  a  legal  duty,  or  of  an  act 
whieh,  althongh  nut  enjoined  by  posi- 
tive law,  yet  which  ia  meritorious  and 
praiseworthy,  or  whois  in  iheexerci«e 
of  a  le^  right,  and  who,  while  so  en- 
gaged, isiujursd  through  Ihenegiigenoe 
of  another  is  entitled  to  recover  dam 
ages  {ICcktri  agt.  Tkt  Lang  ItUnd 
Mailroad  Co.,  57  Baiit.,  565). 

t2.  The  liabilitv  of  a  carrier  of  passen- 
tfers,  for  negligence,  is  the  same,  al- 
thongh the  injury  resulting  to  U»e 
passenger  therefrom  is  occanioned  by 
his  own  act^  where  the  peril  is  so  great 
as  to  josUly  the  Mt.    Per  Gilbjsbt,  J. 


13.  This  principle  applieti  alho  to  persons 
who  Hre  not  pusMeiigers,  but  who  have 
been  placed  in  peril  by  the  neglect  of 
others,  and  are  doing  f  heir  best  to  ex- 
tricate themselves  from  such  peril ; 
and  to  persons  who  arti  injured  wjiile 
humanelv,  and  without  actual  negli- 
gence, irying  to  save  other  lives 
placed  in  |)eril  by  the  negligence  of  the 
carrier  (yd.). 

14.  Common  carriers  are  liable  in  twp 
cupaciiies;  one  as  iuburerit  and  one  as 
warehousemen.  If  an  injury  happens 
to  goods,  from  any  cause  e'xcept  the 
act  of  Ood  or  the  public  enemies,  whilo 
the  carriers  are  insurei's,  an  action  lies 
against  them,  by  the  owners,  for  dam- 
ages, and  is  matle  oat  without  further 
inquiry.  (Gowiwin  agt.  The  Daltitfunt 
auti  Ohio  liaitroad  Company ^  58  Bat-bi 

15.  But  if  the  injury  happens  alter  the 
goods  are  ciainied  to  have  been  de- 
livered, the  question  arises  whether 
the  defendant's  liability  as  common 
carriers,  in  all  its  rigor,  had  under 
the  cireumstances.  ceased;  and  if  so. 
whether  the  dalendanta  had  exercised 
tliat  care  of  the  pro^ierty  reqoired  •f 
them  as  warehousemen.  (Jd,) 

16.  Carriers  aro  bound  to  deliver  goods 
transported  by  them.  Delivery  is  not 
ett'ecied  by  placuig  the  property  in  a 
position  where  it  cannot  be  obtained  by 
the  owner  or  consignee.  (Id.) 

17.  A  quantity  oi  sheet-iron  consigned  $•• 
the  plaintitts  at  New  York,  and  ii-anii- 
ported  by  the  defendants,  was  unloaded 
upon  ilie  wharf,  in  New  York.    Tne 
plaintiff's  received  notice  of  the  arrival, 
of  the  ship  in  which  the    ivon   y^ikH 
brought,  and  received  a  small  portion 
of  tlie  iron  uninjured.    On  sending  for 
the  remainder,   they  were  unable  lo 
get  it  until  some  d'ays  alter   it   was. 
placed   U(>on  the    pier,  by  reason  of 
other  freight  having  been  so  placed 
that  the  iron  could  not  le    reached. 
While  it  was  in  this  posliion,  it  waa 
damaged  by  rain : 

Beldj  that  the  defendants  were  bound  to 
deli  vei*  the  goods  at  the  usual  pliioe; ' 
aiMi  to  deliver  them  in  a  convenient.^ 
reasonable  method  for  their  removal ; 
and  that  the  plainiill's  were  bound  to 
exercise  reasonable  diligence  in  remov- 
ing them.  {Jd») 

18.  That  it  was  for  the  iary  to  determihe  * 
whether  a  reasonable  time  bad  elapoed 
after  notice  of  the  arrival  of  the  irmk, 
for  the  pUintitfp  to  i^move  it,  befineit 
was  injured  by  the  rain.  {Id.) 

19.  That  after  the  expiration  of  a  reason- 
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alile  lime  for  the  removal  of  the  goods, 
ibe  iiabilitjr  of  the  defeutlauts  as  iu- 
aarei'tt  ceased^  aud  their  duly  or  liability 
becaiiie  that  of  warehoaseaieD,  which 
requii-ed  that  they  should  exercise  over 
the  property,  and  for  its  proiectiou, 
ordiuary  care  aud  diligence.  {Id.) 

SO.  That  the  burden  of  proof  was  upon 
the  plaiuiitla,  to  show  ihai  the  deleud- 
auu  did  uot  use  such  cai'e  and  diligeuce; 
aud  if  the  jury  found  th»t  uegli^eiiee 
was  proved,  the  defeiidauts  were  liable, 
•veu  though  their  duty  as  comoiou  car-, 
riera  was  ended.  And  the  jai-y  baviug 
found  a  verdict  lor  the  plaiuiins: 

ffeld,  that  it  was  sustained  by  the  evi- 
dence i  aud  the  judgment  entered  there- 
on was  uiiiruied.    {Id.) 

21.  The  rule  of  dama»:es  which  prevails 
in  au  action  for  the  breach  uf  a  coulract 
to  transport  goods  from  one  place  to- 
another,  where  Uie  owner  is  uuabie  to 
procure  the  goods  to  be  carried  in  any 
other  manner,  does  not  apply  when,' 
upon  the  failure  of  the  carrier  to  per- 
form, the  owner  of  the  goods  can  send 
them  by  another  conveyance.  (GryMd 
agi.  F^tdayoii^  58  Jiaro,^  216.) 

aa.  In  such  a  case  the  owner  roust  send 
the  goods  bv  another  conveyance ;  and 
if  he  does  io,  he  will  be  eutiiied  to  i-e- 
cover  tlie  ditfereuce  between  the  price 
at  which  the  defendaiiU  underiook  to 
carry  the  property,  aud  the  price 
which  the  owner  was  compelled  to 
pay,  for  its  transportation.  {Id.) 

S3.  The  rule  as  to  the  Ibrm  of  the  jndg. 
ment,  luid  down  in  (7th  WalUice^t  Hep. 
258,1  is  not  binding  on  the  state  courus. 
and  is  uot  the  correct  one,  but  simply 
IcHda  to  great  inconvenience,  without 
any  practical  advantage.  {Id.) 

24.  Where  a  carrier  of  goods  notifies  the 
consignee  of  their  arrival,  and  that 
they  mils:  be  uuloadodand  talten  away 
bv  a  eipeciticd  day,  and  then  causes  the 
goods  lo  be  unloaded  before  the  time 
specified,  and  they  receive  bijuiy  in 
consequence  of  being  ihus  unloaded, 
the  caixier  iM  liable,  as  such,  for  tbe 
damage  resuUiug  from  the  injury, 
whether  guilty  of  iiei(liKf"^e  or  not. 
'Cook  agf .  TUt  JSrU  Ui^Uway  Cumpaaij, 

25  If  the  goods  are  not  unloaded  until 
after  the  expiration  of  the  time  fixed 
for  uuloading  and  taking  them  awMy, 
then  the  carriec  is  bound  to  exercise 
•aoh  care  aud  piudeut-e  iu  nnloailin^ 
and  caring  for  them  afiei  wards,  and 
before  they  are  removed  by  ihe  owner. 
as  a  person  of  ordinary  prudenct-  w<»"ld 
take  of  his  own  property.    And  if  the 


goods  AM  iniured  in  oonseqnenee  of 
tlie  carriei-'s  neglect  to  exervjtfe  such 
care  aud  prudence,  the  carrier  is  liable 
Xjo  respond  iu  damages  for  the  injury. 
{Id.} 

26.  And  although  the  goods  are  not 
taken  by  the  consignee  within  the  time 
fixed  fi»r  the  removal,  aud  he  either 
neglects  or  refuses  to  talLe  them  within 
such  reasonable  time,  yet  the  carrier 
has  no  right  to  cast  the  good:)  away,  or 
leave  them  where  the^r  will  be  open 
aud  exposed  lo  injuij  from  the 
elements.    {Id.) 

27.  In  such  a  case  It  is  the  duty  of  the 
carrier  to  take  care  of  ihem  for  the 
owner.  And  if  he  neglects  this  duty 
he  wiU  be  held  liable  for  the  damage 
arising  from  a  want  of  care.    {Id) 

X,  This  cara  must  be  such,  at  least,  as  a 
prudent  and  careful  man  would  take 
uf  his  own  property  of  like  description. 
{Id.) 

29.  A  common  carrier  may  diadiarge  hn 
liability  entirely,  by  plncing  the  goods 
in  a  warehouse  at  the  place  of  destina- 
tion, or  by  delivering  them  safely  to 
some  responsible  ihinl  person  who  will 
undertake  to  keep  them  safely,  aud 
deliver  them  to  the  consignee  when 
called  for,  iu  case  the  cousignee  canuot 
be  found,  or  he  refuses  or  neglects  to 
take  tliem  away  within  a  reasonable 
time  after  tender  or  notice.  {Id.) 

30.  After  the  arrival  of  goods  carried  by 
a  railroad  company,  at  their  place  of 
destination,  and  notice  to  the  con- 
signee, the  latter  commenced  removing 
ibem,  but  restding  at  a  distance  of 
twenty  miles  from  the  depot,  wiihouly 
one  team,  he  could  uot  conveniently 
take  more  tlian  one  load  per  day.  The 
goods  were  not  put  into  a  warehouse, 
or  left  with  a  third  pei-sou  for  the 
owner,  but  were  thrown  out  of  the 
car,  upon  the  ground,  on  the  company's 
pramises.  and  liy  the  dit*eciioii  of  their 
agent;  and  while  iu  this  sitUiiliou,  were 
wei  aud  damaged  by  tlie  rain,  for  w<«nt 
of  shelter.  In  an  ucrion  by  the  owner, 
u>  recover  damages  of  ihe  company,  U 
wcu  held,  that  the  question  whether  the 
deteudant  had  Lakeu  proper  care  of 
the  goodd,  and  whether  ihey  had  been 
injured  by  reason  of  their  itoi  l);iving 
been  properly  cared  for,  WHSaquesiiou 
for  the  jury,  Mud  it  was  projierly  sub- 
untied  lo  them.  (Id.) 

31   The  duty  of  a  ©irrier  is  not  fuTlv  dis- 

charjfedb'y  transporting  ihe  KOoJiand 

giving  no'iice  of  ineir  arrival,  lO  the 

consignee  :  but  coniinueti  nnii)  he  has 

taken  care  of  the  goods,  by  plowing 
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them  in  a  aide  place,  or  iu  s^e  handei 
for  the  coutfiguee.   {Id.) 

38.  A  CHrrier  of  goods  is  bonod  either  to 
deliver  thein  to  the  conaiguee  persou- 
aliy,  or  to  give  him  notice  of  the  ar- 
rival thereof.   (Id.) 

-83.  Where  a  carrier  delivers  goods  to  a 
.persoD  who  has  H8««omed  to  purchase 
them  of  the  consignor,  in  the  name  of 
a  firm,  or  to  some  one  aothorized  by 
,sach  person,  and  therefore  to  the  per- 
son or  persons  lo  whom  it  was  intended 
by  the  consignor  thHt  they  should  be 
delivered,  he  is  not  liable  to  the  latter 
for  the  valae  of  the   goods  on   the 

ground    that   there  has  beep  a  mis- 
elivery.    {Price  agt.  The  Osvstgo  and 
£|vr»^i(«e  MaiUvad  Coinpan'y,  58  Sarb. 

34.  Where,  in  an  action  brooght  by  the 
consignor,  against  the  earner,  for  the 
value  of  the  goods,  I  he  claim  was  not 
that  the  goods  were  not  delivered  to 
the  very  party  to  whom  they  were  in- 

^  tended  lo  be  delivered,  biu'ihHt  suoh 
party  had  assumed  a  fictitious  name, 
or  had  falaeiy  pretended  to  be  doing 
bnainesa  as  a  copariuershiu.  at  the 
place  where  the  order  was  dated,  for 
the  puqiote  of  obtaining  the  goods 
withont  pnymeut : 

J?e/i,  that  the  truth  or  falsity  of  the  rep- 
ret^ntHtions  should  hare*  been  ascer* 
tallied  by  the  pi  hi  iitifT  before  he  parted 
with  the  property.  And  that  the  omis- 
aion  to  do  so  was  his  negUgeuce,  and 
Dot  that  of  the  carrier.  {Id.) 

35.  A  carrier  is  responsible  for  the  de- 
livery of  the  property  to  the  party 
entitled  to  receive  it,  according  to  the 
address;  and  delivers  it  at  the  fenl  of 
being  held  liuble  for  its  vftlne  in  case 
of  any  mistake  in  that  particular.  But 
if  he  delivers  the  property  to  the  per- 
son to  whom  it  IS  addressed  and  to 
whom  it  was  intended  bv  the  con- 
signor Uiat  it  should  be  delivered,  the 
fact  that  the  goods  were  obtained  from 
the  consignor  by  means  of  fMwd,  and 
withoot  payment  of  the  priee,  wiU  not 
render  tne  carrier  liable  for  'soeh  de- 
livery. {Id.J, 

36.  Until  the  ooDaiiniori  in  anch  a  case, 
shall  have  repudiatea  the  sale,  there 
can  be  no  airictly  legal  right,  on  the 
part  of  the  carrier,  to  withhold  the 
property  from  the  actual  consignee, 
any  more  than  though  possession  of  it 
had  been  obtained  by  any  other  fraud ; 
and  up<m  tender  of  the  ireighl,  by  the 
consignee,  is  bound  to  deliver  the  prop- 
erty to  hint.    {Id,). 

ST.  In  thMi  daya  of  extaoalve  traffio, 


carriers  conld  not  abide  the  conse- 
quences of  a  rule  which  should  iin|K>fie 
upon  iliem  not  only  the  responsibility 
ol  delivering  the  goods  to  the  actual 
consignee,  out  that  of  determining 
whether  w  circumstances  are  not  sncA 
as  lead  to  a  well  groonded  snspieion 
that  some  fraud  has,  by  the  use  of 
'  liciitioaa  napies  or  otherwiae,  been 
perpetrated  upon  tbe  consignor.    (Id,) 

iSte  Express  Cohpakies.  {Id') 

Common  Carbieb.    (2  Landnff.) 

CASES  FOLLOWED,  EXPLAINED, 
DlbTlNOVlSHJiU),  LlMnE]>  OB 
UVEKKULJeD. 

1.  Van  AUm  agt.  Feltx  (1  Jtcyef.  832),  ap- 
proved and  followed  {Lamuuf  agt. 
BUtir,  43  i\r.  r.,  48). 

3.  /a  Te Steamboat  Jot^AiMX  N.  Jl,  19), 
commented  upon  and  distingnishea 
{S/ifppai-d  agt.  Ststle,  43  A.  r.,  5U), 

3.  Strout  agt  Foiter  (I  Bow,  V.  S.  .,  69), 
«ommaut«d  vpon  and  distinguished 
{AuetiH,  tuA.  JUleamboat  Co.,  43  H,  F., 
75). 

4.  8«nft  agt.  City  of  Pntffhkeepeie  (37  if. 
JT,  511).  approved  {Bank  of  CWmoa- 
weaUk  agu  Th€  Ma^  nfN,  T.  (43  N. 
r.,  184^. 

5.  Willianu  agt.  Fitxhnffh  (37  N.  F., 
441),  disiingnished  {Brvwm  agt.  Vt^t' 
deiiberg,  43  N,  F.,  195). 

6.  Wittiame  agt.  WUliamt  (4  8eld,' 
524^,  partiallyoverrnied  {Adame  agtt 
Perry,  43  If.  F.,  487). 

7.  Kiuam  agt.  Fo^eMt  (7  EiU,  4^,  criti- 
cised {PeopU  agt.  CoU.  43  N.  7.,  508). 

8.  /a  re  Steamboat  Josei^kine  (39  If.  T», 
19),  explahiad  and  liuutfcd  {Brookman 
age  HatiUll,  43  If.  F.,  565). 

9.  The  case  o(  Warren  agt.  Leland  (2 
Barb.i  613),  distiiigaished  from  the 
present  case  {Goodyear  agt.  Voibwak^ 
57  BaHt,,  243). 

10.  The  cases  of  BtMuH  agt.  JwUon  (21 
N.  Y.  Mep.,  238V,  and  X.'m<g  agt.  Ward 
(36  Barlt.y  377),  have  not  established  a 
different  rule  from  that  SHitleii  in  this 
case,  as  to  a  arienter  in  ihe  vendor  of 

Sroperty  (ifar«/ia^agt.  Gray,  57  Barb., 

11  All  that  it  was  Intended  bv  the  court  to 
decide  in  Schell  airt.  The  Arie  Baibetiy 
Co.  (51  Barf).,  368)  was  that  an  iriinnc- 
tion  to  restrain  ihepropecation  of  an 
action  pendi:ig  in  the  mime  court,  is  ir- 
regular  {The' Brie  Haiiway  Oq,  «|gtb 
Bamtey,  57Barb.,  459). 
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12.  The  CABes  of  WiMnanAgL  Wifwuin 
(26  N.  Y^  :2») ;  Bmiik  ayt.  Tkt  Sara- 
toga  I£%.  Fii't  Itu.  Co.  {i  HiU,  497) ; 
Plitlot  Kgt.  Th€  Gdfhard  Fire  Ins.  Co, 
(9  B4»».,  404)  ;  and  Burbank  m^it.  The 
Bocl-iHgJkmm  M%.  Fire  Jhm,  Co.  (24  If, 
B,f  &5v),  commented  upon  aud  dis- 
tiugniBhed  from  ihe  preseni  (Lappin 
Bift.  The  Charter  Oak  Fire  and  Marine 
Jht,  Co.,  58  Barb,y  325). 

t3.  The  decision  in  Murray  tgt.  Smith  (9 
JBoew,  689J,  diiiapproTed  \Hojft  agi. 
BoiuuUfS6  Barb,  529). 

14.  DafHgL  Saunders  {ZKeffUi^)(o\- 
lowed  (2  Lannng^  127). 

15.  Van,  Santvoord  agt.  St.  John.  (6  Bill, 
157),  disuugaiabea  (2  Lansing,  199^. 

16.  Smith  ngL  If.  T.  Cent.  B.  B.  Co.  ^43 
Barb ,  W)  explained  (2  LantiHg,  199). 

17.  Burr  airt.  Stmton.  {92  Barb,  377), 
distingniftibed  (2  Lansing,  238). 

18.  Grosvemor  agt  N.  T.   O,  B.  S,  ^ 

jr.  Y.,  34  (2  LanMvng,  269). 

K.  iStote  agt.  PhiJOnixA  (31  ir«ui«,  401), 
dlflapproved  (S  Lansing,  329;. 

20.  Beach  agt.  ^man  (9  «/:  £.,  229)» 
difltingnished  (2  Lansing ^  354). 

n.  Ibreff  agt  fuMiM  ( 7  ^tf/.  463)  dis- 
tingniahed  (2  Lansing,  370). 

32.  Vanderhempng;LShelUm{liPai.,dS), 
followed. 

33.  Bout  agt  Bogt  {SBosw,y  5ii;,  distin- 
gaiaoed. 

24.  Davis  agt  2^  ifayor,  dfc.,  of  N,  P.  (2 
Buer,  663),  explained  (2  Lansing,  396). 

S5.  ififtory  agt  i^imaii  (25  if.  F.,  214), 
followed  {2  Lansing,  12). 

S&  ^iiuiartf  agt.  Spring  (42  Sdri., 
470),  approve<r(2  Lapsing,  67). 

37.  Cb2t  agt  Beynolds  (IS  H.  Y.  B.,  74;, 
oommeuted  ou  (2  Lansing,  20^. 

39.  P&irse  agt.  PctUt  (47  Barb,,  276/ 
explained  (2  Lansing,  492). 

CASE  OK  SUBMISSION. 
AmPbacticb.   (2£«ima^.) 

CATTARAUGUS    COUTY. 
Ai  POWBH  AND  AUTHOBITT.    (2  Lans- 


CAUSE  OF  ACTION. 

1.  Wbera  an  action  id  brought  on  a  eon- 
tract,  all  claims  arieiug  under  the  aame 
and  then  due,  constitute  an  entire  and 
indlTiHible  cause  of  action,  and  a 
Judgment  therein  ia  a  bar  to  any 
farther  nctiou  founded  on  such  claima. 
{CBeime  agt  Lloyd,  43  ^V.  K,  248.) 

2.  A  voluntarj  compromise  or  aatisfac- 
tion  of  ibe 'claim  made  in  an  action, 
which  enibraees  only  part  of  an  entire 
demand,  does  not  ueceMMirily  mertte 
the  whole  demand ;  it  might  sever  (be 
demand  and  conipromit}e  the  part  soed 
for,  leaving  the  rest  to  stand.  (Id.) 

See  AcriOK.    (7<2.) 

ADIUBALTYjURISDICTIOlt  (Id.) 

Contract.  {Id.) 

CONSTITtTTIOKAL  LaW.     {Id.) 

Equity.  {Id,) 

CENTRAL  PARK. 

1.  The  proceedings  in  reference  to  im- 
provementa,  under  which  the  assesa- 
menls  aud  awards  are  made  and  im- 
posed in  regard  to  the  Central  Park  are 
regulated  entirely  by  statuTe.  (Mattet 
ofComMrs.  of  CeM.tral  Park,  ante,  12.) 

2.  It  was  clearly  the  Intention  of  the  legia- 
latare  to  make  the  confirmation  of  the  re- 
piirt  o'  the  commissioners  of  e^iimate 
and  assessment,  final  and  conclusive  in 
reference  to  their  proceedings,  as  be- 
tween the  commonalty  of  New  York 
and  all  persons  whomsoever,  in  refer- 
ence to  the  land  taken  and  the  ebtimarta 
and  assessment  made  aud  imposed. 
(Id,) 

3.  All  persona  are  thus  advised,  that  be* 
ing  given  the  opportunity  to  be  beard, 
they  must  appear  and  by  objection, 
either  to  the  commissioners  of  eatimate 
and  assessment,  or  submitted  to  this 
court  protect  whatever  rights  are  in- 
vaded or  jeopardised.    (Id,  J 

4.  The  applicant  in  this  ease,  in  moving 
to  set  aside  the  order  confirming  the 
report  of  the  commissioners  of  estiniate 
and  assessment,  does  not  seem  to  have 
presented  any  objection  either  to  the 
commissioner  or  to  the  court    (M.) 

5.  Ahhongh  the  award  waa  made  to  (he 
applicant  in  tlie  first  instance,  he  coaid 
not  be  justified  in  relying  upon  ibe  entry 
and  the  abstract  of  the  report,  as  tbe 
•biect  of  the  publicauon  of  notice 
wonld  be  defeated,  if  the  abctmct 
could  not  be  altered ;  and  it  waa  the 
duty  of  the  applicant  to  see,  if  b« 
meant  to  rely  npon  ii  Hsoriffiually  pre- 
p«red,  tba&  it  waa  ttwfe  a&  ina  iaacaiiM 
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of  any  snbeeqiient  clRimRnt  baTing 
even  an  appureiit  title,  altered  to  his 
prejudice.    (Id.) 

6u  The  alteration  or  correction  may  be 
made,  according  to  the  siatate.  at  any 
lime  before  the  rei>ort  U  presented  to 
Ihe  coart,  after  publication ;  and  in  this 
case  the  ttlt^raiion,  appears  to  have 
been  made  at  the  proper  time.     (Id.) 

7.  AHhooKh  the  report,  having  been  eon- 
ftrmed,  it  final  and  couclative  in  regard 
to  the  estimHiea  and  awards,  it  is  not 
oonclusive  upon  the  rights  of  claim- 
ants ittitrteH,  The  remedy  in  soch 
case  is  ^v  action  against  the  person  to 
whom  fne  award  was  given,  after 
payment  thereof  to  him,  by  the  person 
to  whom  of  right  the  money  p«id 
belonged.    (Id.) 

CERTIORABI. 

Am  Taxes.    (43  N.  T.) 

Camal  Appraisers.  (2  Lanting.) 

CHALLENGE. 
Set  JuRT.    (43  N.  T.) 

CHAROE  OP  THE  COUBT. 

1.  In  an  action  against  an  overseer  of 
highways  for  wrou^'fiilly  diverting  a 

watercourse  on  the  plaiuiiff 's  land,  it 
is  error  for  the  jiidve  to  iusiract  the 
jury  that  the  diversion  of  the  waters  on 
the  pUiuiift''*B  land  was  wrongful,  and 
that  the  plaintitf  is  entitled  t4.>  recover 
the  damages  lie  has  siisUiiued  thereby. 
(Moran,  agt.  McClearnSt  antCj  289.) 

2.  Whether  the  diversion  was  wrongfnl 
or  not,  depended  n|>on  a  Tariety  of 
qnestionsot  fact  which  were,  and  fairly 
mi^ht  be,  coiitroA'erted  n{K>n  the  evi- 

•  deuce,  and  the  SMtement  of  the  court  to 
the  jury  seems  to  nreclnde  any  ctmsid- 
eration'hy  the.n  of  the  various  farts  in 
cpntruveniy.  and  upon  which  the  legal 
right  deueiided,  ana  whirh  It  was  error 
to  wiiharaw  from  the  jury,  and  pass 
upon  as  pi  question  of  law.'  {Id,) 

3.  It  is  also  error  for  the  court  to  in- 
strnct  the  jury  that  if  the  defendant 

-  acted  malioi/nuty  ki  di  verting  the  wa^ 
ter,  to  injure  the  plaintiff',  tlie  plaintiff 
was  'entitled  to  recover  all  the  dam- 
age* he  bad  snsiainedt  whether  the 
defendant  hod  a  right  to  turn  the  wa- 
ter or  uoCw     \Id,) 

4.  This  ainoaiiis  to  an  instrtiction  to  the 
jary  that,  notwithstanding  a  jmblic 
^fSm  may  he  fblly  sraneantad  ana  duly 


anthoriaed  in  law  to  do  the  act  com- 
plained of.  yet  bis  wotwu  are,  in  such  a 
ease,  the  subject  of  inquiry  bv  the  jury, 
and  if  they  come  to  the  conclusion  that 
his  motives  were  selfish  and  sinister, 
then  the  act  becomes  unlawful.    \Id.) 

5u  Such  fi  rule  determining  the  liability 
of  public  officers— not  according  lo  the 
lawful  ness  of  their  acia,  but  according 
to  what  a  jury  may  suppose  to  have 
been  their  secret  moiivet^-cauuot  be 
tolerated.    \Id.) 


CHARITABLE  DEVISES  AND  BE- 
QUEST. 

1.  When  there  is  an  apparent  discrep- 
ancy between  two  siaiutes,  such  ex- 
position should  be  made  hs  that  if 
possible  both  may  stand  together ;  and 
the  act  of  1840  and  1841,  anihorizing 
educational  oorporations  to  take  prop* 
etxy  iu  trust,  without  any  expressed 
limit^  are  not  to  be  coiislriied  as  ex- 
tendi nif  the  capacity  to  take,  when 
limited  by  their  chaii^rs.  to  a  lixed 
suui,  or  to  free  I  hem  from  ihe  reHtruints 
of  the  Revised  Statutes  and  the  statntea 
oi  morimHin  as  to  Hmouiit.  (CAam^cr- 
iaix^  agt.  C/utmbetlaiu,  43  A.  r.,  244.) 

2.  For  the  purpose  of  ascertaining  the 
estate,  ouly  half  of  which  can  be  de- 
vised to  charitable  or  edacatioiiat  cor- 
porations, under  tlie  act  of  1860,  the 
widow's  dower  and  the  debts  are  to  be 
first  ded  acted,    {id,} 

3.  A  testator  cannot  give  to  two  or  more 
corporations  Jti  the  agglegnte  m</m 
than  he  uin  give  to  a  siiiKle  object,  vis., 
oue-half  of  his  estate.    (Id.) 

4.  An  academy  incorporated  for  the  promo* 
lion  of  I i (era lure,  and  iin: homed  to  ed- 
Qcate  males  nnd  lemaWs,  may  esuiblish 
separate  departments  for  ea«h,  and, 
under  the  geneml  acts  of  18-10  and  1841,, 
tnkeand  hold  reti)  estate  in  trust,  to  tm 
used  for  th^  beiielit  of  either  de()art- 
menu  (Adam»  agt.  J^m-Vf  43  ^.  y.,. 
187.) 

5.  Nor  is  a  davise  to  tne  academy  for 
such  purpose  void  because  ii  provides' 
that  the  tiiirion  of  daughters  of  deceased 
officers.  Scc.t  who  attend  the  academy 
shall  be  froe.  This  does  imt  ooiistiiute 
a  trust,  iu  favor  of  such  officers' 
datiji^hters,  u«»r  render  them  the  befl^ 
eficLiries.  but  if  they  attend,  they  re- 
ceive their  tuition  free,  and  if  they  do 
not,  tlie  academy  still  Mkes  the  prop- 
erty for  its  ow  tise.    (Id.) 

See  WiLU  {Id,) 
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CHATTEL. 

Su  JUDOMEKTB   AKD  EXECUTIOKS.      (S2 
IjaK»iny.) 
Ow  Nttitsuir  IK  Cojufox  OF  Chat- 
tels.  {Id.) 

CHECK. 

8e«  Bills  ov  Exchahok.  (43  N,  T.) 
Paymkmt*  (IdL) 

CIRCUMSTANTIAL   DVIDENCE. 

iS^K  BUROLABY.    (43  JV!  T,) 

CIVIL  WAB, 

1  Bv  the  act  of  con^rreas  of  July  13, 
18t)l.  rec(>Kiiiziiig  h  siaie  ol  civil  war 
beiweeii  the  Uiiiied  Sutet  {rovemmenl 
aud  cefUiin  siMies  of  ihe  union,  and 
the  proclainHtiun  ef  ihe  pi-eeideut,  ot 
Augusi  16,  1861,  all  conunemui  iti- 
lem>ar«e  beiweeii  the  ciiiseiis  of  the 
loyal  HUiree  and  Uie  iiihHbitaiita  of 
th'oee  Mtatea  of  the  uniou  declared  to 
be  in  inHurreciioo  wan  inierdicied  and 
became  a  u  lawful.  {Wwds  Vt^l.  WUdtr^ 
43  JV.  jr.,  164) 

4.  This  interdiction  of  intercourse  in- 
volved a  piolii(>iiion  against  every 
species  of  privafe  contract  with  a  sub- 
ject or  citizen  of  the  enemy.    {Id.) 

&  A  bill  of  exchange  drawn  22d  AugasU 
1861,  by  a  citizen  of  the  stale  of 
Georgia,  upon  his  copartners  in  the 
city  oi  New  York,  after  the  act  of 
ctnigieM  of  July  13,  1861,  and  the 
proclamation  of  the  president  of  Au- 
i^ust  16,  1861,  made  pursuant  thereto, 
18  an  iilegnl  and  void  contract,  and 
cannot  be  enforced  against  such  co- 
partnem.  {Id.) 

6.  And  this  would  be  so,  ahhongh  the 
funds  of  a  citizen  would  thereby  be 
withdrawn  from  hostile  territory. 
{Id.) 

CLOUD  UPON  TITLE. 

I.  Wliere  the  defect  appears  upon  the 
face  of  the  proceedingM,  through  which 
title  is  claimed,  and  such  procee<iings 
mii«t  necessarily  be  proved  bv  the  pur- 
chaser in  any  suit  to  asmsrt  his  right, 
U'.ere  can  be  no  legal  cloud  upon  the 
owner's  title.     {Overing  agt.  FvoUt  43 

N.  r, -iJK).) 

See  ASSKSSMKNTS.   {Id.) 

CODE. 
Stt  Place  of  Trial.  (43  N.  T) 

tiTATUTE  OF  LIMITATIONS.     (Id,) 


COMMENCEMENT  OP  AN  ACTION- 
8e6  Practice.    (2  Lansing.) 
COMMISSION. 

1.  There  is  no  case  which  holds  that  the 
cferk*t  name  is  essential  to  the  validity 
of  a  eommiMtion  iesnetl  to  take  teaii* 
mony.  (Goodjfearngt.  Votburgkf  omU, 
421.) 

2.  Where  the  commiasion  is  issued  by  the 
authority  of  the  court,  the  signature  of 
the  jud*ge  is  sutfirieut,  without  the 
signature  of  the  clerk.     {Id  ) 

3.  Where  the  retnm  of  a  eomminioner 
shows,  that  the  witnees  was  duly  and 
pnblicly  sworn,  pumnant  tn  the  direc- 
tions '*'  hereunto  annexed  and  ex- 
amiiied,**  ^vith  a  reference  to  the  pro- 
visions of  the  Reviled  Statutes,  which 
are  annexed  and  constitute  a  part  of 
the  commiseiton.  the  return  is  sufficient. 
There  is  nothing  in  the  si44inte  which 
requires  a  separiiie  certificate.    {Id.) 

4.  Where  the  Statute  has  been  substan- 
tially complied  with  in  the  return,  the 
deposition  shttuld  not  be  excluded,  ex- 
cept n4>on  the  clearest  grounds  of  error, 
ainoQiiiing  to  something  more  than  a 
mere  nregularity.     (Jd.) 

5.  Wheie  the  stipnlation  between  the 
atti)nieys  authorized  the  plaintifTa 
aitoruey  to  diieci  u{Hin  the  back  of  the 
conimitisioii  the  nuuiuer  in  which  it 
should  be  returned,  and  that  the  com- 
miission  and  deuoeition  "shall  be  re- 
turned bv  muil  to  S.  Estes,  £^ , 
cleik,"  &c. ;  and  the  plaintiffs  at- 
torney did  direct  that  the  commissioa 
be  returned  to  the  couiitv  c'erk,  but  did 
not  direct  that  ii  bhould  be  returned  b^ 
mail ;  but  it  appealed  tlint  in  fact  it 
had  been  returned  i»y  mail  in  punfu- 
ance  of  the  etipnlation: 

Held,  that  the  stipulation  did  not  re- 
(juire  that  the  attorney  should  direct 
tn  term*  that  the  conimiiAsion  shorld 
be  returned  bv  mail,  but  generally  the 
manner  in  which  it  shonid  be  returned, 
and,  in  accorUuuce  with  this,  a  direo- 
tion  was  made  to  return  it  to  the 
county  clerk.  Ti:is  was  a  compliance 
with  this  provision  (tf  the  stipulation, 
as  to  the  manner  of  the  return.  The 
omission  to  state  that  it  should  be  re> 
turned  by  mail,  did  nut,  of  itself, 
violate  tl'ie  terms  of  the  siipulatioc 
and  vitiaie  the  d<:poeuiou.    (/a. 

6.  But  even  if  it  was  erroneous,  the 
eri*oi-  i{)  snbtttantially  obvniled  by  a 
compliance  with  another  provision  of 
the  stij|>ulaiion  thai  it  shall  be  returned 
by  mail.     ^Id.) 
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GOHMISSIOXKRS        OF        HIGH- 
WAYS. 

1.  Where  the  commissioners  of  high- 
■ways  of  two  towns  make  a  joint  con- 
tract with  an  iudividoal  to  biiitd  a 
bridge  across  the  stream  which  is  the 
boaudary  line  between  the  towns, 
and  after  the  completion  of  the  bridge 
the  oommissionere  of  one  of  the 
towns  accept  the  same,  on  the  part  of 
their  town,  and  pay  the  contractor  i's 
full  equitable  proportion  or  half  part 
of  the  contract  price,  and  the  commis- 
sioners of  the  other  town,  on  their 
part,  do  acts,  by  part  payment,  which 
amount  to  a  conditional  accepiAnce  ot 
the  bridge,  the  latter  commissioners  are 
equitably  bound  to  pny  all  that  remains 
unpaid  by  them;  and  an  aoiion  will 
lie  against  them  by  the  contractor,  fur 
the  amount,  while  joining  the  other 
commissioners  as  parties  defendants. 
{Harris  agt.  Bowk,  57  Barb.,  619) 

S.  The  act  of  1857,  providing  that  when- 
ever two  or  more  towns  shall  be  liable 
to  make  or  maintain  any  bridge  or 
bridges,  it  shall  be  lawful  for  the  coni- 
miasiouers  of  said  towns,  or  of  corn- 
commissioners  of  either  one  or  more 
towua,  respectively,  to  enter  into  joint 
couii-acts,  and  that  such  cou tracts  may 
be  enforced  against  sncb  couimiseion- 
evBf  joiiUlif  or  severally,  respectively, 
{Laws  of  1857,  ch.  3»3,  }  "2},  author- 
izes a  several  action  against  the 
commissioners  of  any  town  so  con- 
conLraciiug  without  joining  as  de- 
fiidauis  the  comniisBiouerd  of  the 
01  her  town  or  towns  contracting. 
(Id) 

3.  In  accepting  a  bridge  constructed 
nuder  a  contract  made  by  the  commis- 
sioners of  several  towns  jointly,  each 
board  acts  for  itself  severally.  The 
statute  nowhere  provides  for  a  meeting 
of  the  commissioners  of  two  or  more 
towDi  as  a  joint  board.  {Id.) 

COMMISSIONERS  OF  TOWnS. 
Sm  Towns.  (57  Barb,) 

COMMITTMENT. 
Ses  SURROOATB.  (2  Lanrin^) 

COMMON  CARRIERS. 

1.  The  defendant  who  owned  and 
kept  for  the  convenience  of  his  bus- 
iness US  a  niHUufaclurer  of  staves,^  a 
canal  boat  suitably  manned  and  equip 
ped,  received  from  the  plaintifl*s,  who 
were  common  cafcrrlen,  a  cargo  of  the 


merchandise  of  their  shippers  indiffer- 
ently) and  midenook  its  transportation 
on  aucii  boat  to  a  point  on  their  route 
of  business,  for  the  nsnal  rates  ofcharge 
to  be  collected  and  paid  over  by  the 
plaintiflb,  less  a  commission  retained. 

ffeld,  that  he  was  not  liable  to  the  plain- 
tiffs as  a  common  carrier,  although  he 
bad  applied  for  the  cargo,  knowing 
the  general  ownership  it  must  have, 
and  a  year  previously  had  made  with 
Uiem  and  peiformcd  asimilur  contract. 
{Fish  agu  Clarkf  2  Lansing,  175.) 

2.  The  New  York  Central  Railroad  re- 
ceived goods  from  the  plaiutilf,  direct- 
ed to  a  certain  place  on  the  Michigan 
Southern  railroad,  and  under  a  special 
agreement  limiting  its  liability  to  ita 
own  route,  carried  them  to  Sni«peneion 
Bridge,  upon  such  route,  and  then  de- 
livered iheoi  to  the  deiendant  The 
defendant's  roitd  extending  from  Sus- 
pension Bridge,  N.  Y.,  to  Windsor, 
Canada,  connected  wiili  that  of  the 
Michigan  Sontheni  Railroad  Company 
by  ferry  from  Windsor,  at  Detroit, 
where  under  a  contract  between  the 
two  companies,  for  the  purpose,  the 
defendant  was  accustomea  to  deliver 
freight  arriving  by  its  line  to  the 
Michigan  Southern  Company  for 
tniusporkition  to  points  on  the  road  of 
the  latter,  which  coUccred  the  entirB 
freight  charges  on  the  final  delivery, 
anu  periodically  accounted  for  the  por- 
tion thereof  due  to  the  defendants 
The  defendant  received  the  goods  in 
question  for  tranuortation  without 
hmiting  its  geoeral  duties  as  aoomnion 
earner. 

Beld,  that  it  implicitly  undertook  for  the 
carriage  thereof  to  the  place  ot  desti- 
nation, and  was  liable  iberufore  as  a 
common  carrier  after  ii  had  delivered 
them  to  the  Michigan  Soiuheni  Com- 
pany at  Detroit.  {Boot  aut.  G.  W.  Bail- 
icay  Co.  2  Lansing ,  199^.  • 

3.  The  case  distingninhed  from  Van 
Hantvftord  agt.  Si.  John  (6  HUl^  157) 
by  reason  of  ihe  contract  between  the 
camera  and  their  custom  under  it, 
(Jd.) 

4.  If  doubt  existed  as  to  such  liability 
of  tite  defendant  at  common  law.  its 
liabilty  nnder  the  statute  of  1847 
(chap.  270|  (9),  was  undeniable. 
{Id,) 

5.  The  defendant  having  made  the  coU* 
Uact  for  trausportaiioii  at  the  terminna 
of  its  route  wiihin  the  Slate,  it  was 
liable  under  the  pravisions  of  the  act 
although  a  foreign  corporation.  {Id.) 

6.  And  this  was  bo,  altboogh  the  Miobi- 
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gan  Sonthern  Companj  was  a  foreign 
corpurHiiim  abo,  and  not  liable  over 
to  ihe  defeudaiit  under  the  act.    {Id.) 

7.  It  fleems  that  the  statate  hi  qnestion 
'  in  not  limiu;d  to  domesiie  corporaiioua 

only.  (Id.) 

8.  Nor  was  the  defendant'a  liability  on* 
der  it,  for  the  piaiiitifTtf  goode  while 
lu  ehnrge  of  ihe  Michigan  boatbern 
Coiufniuy,  limited  to  the  cuee  of  loea 
by  reaeou  of  the  latter's  **  neglect  or 

•uiaeoudaet."  (/d.) 

9.  Nor  is  the  ctatate  in  question 
simply  decUratory  of  the  common 
law  ;  it  created  a  new  rale  of  liability 
lu  reaped  lo  conuectiug  ruilroad    cor- 

'^poratioua.  {Id.) 

10.  Nor  was  it  material  on  the  qnestion 
df  the  liability  that  the  New  York 
Ceiitral  Company,  and  not  the  defend- 
au(s»  origioally  received  the  goods. 

11;  By  the  a«t  in  qnaetioii  each  socc««- 
sive  railroad  company  forming  a.Uuk 
in  the  chain  of  eommauication  be> 
tweeu  the  place  of  frei^htin^  and  tlie 
place  of  destination,  wliich  agrees  (o 
convey  proporty  b^oud  the  lermiuns 
'Of  its  own  road,  and  receives  thegouos 
under  sach  an  agreement,  is  liable  as 
aoonimou  earner  for  the'deiiiiquincies 
of  each  of  the  other  roads  rnnning  in 
couueotion  with  it,  orer  which  the 
property  shall  snbeeqaently  pa«a,  on 
the  roate  to  delivery.  Smtik  agt.  N. 
r.  0.  B.  B.  Co.  (43  liarb,,  225)  upon 
,the  UUar  point  expUinad*   {Id,) 

\%  The  defendants  as  common  carriers, 
received  merchandise  fur  transporta- 
fion  from  the  t)biintifr,  addressed  to  a 
oousigiiaeat  YIn,  which  they  carried  to 
JU.,  the  termiuns  of  Uieir  roote,  aud 
rfittiivaced  to  an  irreepousibie  ware- 
hoaseman,  a  common  agent,  in  that 
reMpeet  for  several  other  carriers,  and 
fyr  themselves;  from  ibe  premises  of 
tne  warebonaeman  it  was  taken  by  a 
teamster,  each  being  ordiuariiy  the 
means  of  tianaportation  between  C. 
and  W.,  and  left  in  the  absence  of  the 
consignee,  on  his  premises^  with  notice 
to,  and  in  the  preitence  of  a  member 
of  his  family;  the  conaignee  afterward 
refused  to  i-eoeive  it,  and  notified  the 
teiimater  thereof,  who  retanied  it  tc» 
the  warehouse  of  C,  without  notice  of 
any  kind  to  tiie  warelwnseroan,  where 
it  was  lost,  and  (he  plaintitf  brought 
a  sail  to  recover  its  value. 

Seld^  that  he  waa  properly  non-saited. 
{Salingtr   agu    Simmoat^  2   Lantw^j 

13.  Ther«  waa  «  dolivery  to  tha  oon- 


signee,  and  thereupon  if  not  hefrire 
the  defendant's  contract  was  perform- 
ed, and  they  oonld  not  therefore  be 
held  liable  for  previoas  negligence  in 
deitvering  at  C.  to  an  irresponsible 
warehooseman ;  nor  conid  the  return 
of  the  merchandise  to  the  defend- 
ant's agent  wiihont  norice  as  to  whicii 
of  his  principals  it  was  intended  fur» 
revive  their  liability.  {Id.) 

14.  Where  eonuRon  carriers  bywat«r 

under  false  aud  fraudulent  represent- 
lions,  as  to  the  character  of  Uieir  vea- 
sel,  made  a  special  contract,  to  carr'v ' 
goods  at  the  shipper's  risk,  he  insuring 
at  the  carrier's  exp«*nee;  and  the 
shipper  failing  to  effect  an  insurance 
becanse  the  vessel  was  not  as  neufe- ' 
sented,  prohibited  the  earners  befoi^ 
the  voyage  began  ftxim  taking  th« 
goods,  and  they  persietitig,  the  gooda 
were  damaged  on  account  of  a  coHI- 
sion  on  the  way. 

Btld^  that  the  shipper  might  treat  the  * 
carriers  as  if  they  bad  undertHken  to 
transport  the  iKVKids  without  limitation 
of  Ui«rir  liability,  and  tnie,  and  recover 
from  them  n|K>u  that  (he<irv.  {DaMchy 
agt,  SUUmaHj  '2  Latuinp,  361.) 

15.  The  det<'iidanu  as  trustees  for  the 
mortgAge  bondholders  of  a  railroad 
company,  obtained  a  decree  of  fore- 
olosttre  aud  sale  under  the  mnrt.g»ig;e  - 
by  which  they  were  authorized  in  <&. 
default  of  bidders  lo  purclmae  th« 
mortgaged  property  aa  trusieet ,  also  fo 
operate  the  railroad  and  re(«iv«  ih« 
income  thereof,  until  a  sale  or  trana- 
fer.  Having  purchased  under  tiM  de- 
cree, and  o|)erated  the  road  as  thereby 
provided  until  a  transfer  to  a  company 
newly  organized. 

ffeldf  that  tliey  were  liable  as  eommon 
earners  for  goods  received  by  them  aa 
such,  while    operating    the  road    as 
trustees.  {Rogers  agL   WheeUrt  '-^  Lum^  • 
«w^,  486.) 

16.  H€td  further,    that  the   defendants 
:    were  not  in  possession  of  the  pro(»er»y 

as  receivers  thereof,  and  weie  not  re- 
lieved fmm  liability  as  standing    i^' 
such    relalitm   to  the  court,  their  ac- 
eonntabilhy    boiiig   not  to  the  court, 
but  to  the  bondholders.  [Id.) 

17.  And  it  seems  that  without  the  pro* 
visions  of  the  decree  authorizing  them 
It  was  the  duty  of  the  defetidiuiia 
to  bid  in  the  property  if  neceHwrv  lo' 
protect  The  iiiteiests'of  ih^ir  catvut 
qm  ti-ttsC.  {Id.) 

18.  BeU  fiinher,  thtf  defendants  havtiig 
surrendered,  conveyed  and  delivered 
the  whole  property  purohased   to  a 
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comj^aDj  newly  orauiizedf  in  obedJ- 
cuce  10  a  degi-ee  ui  ilie  coari^  which 
provided  for  full  iudeniaity  to  tliein  by 
lieu  opoQ  tbe  properly,  m  "HgHiusl 
all  liability  of  every  deacripiiun,  iu- 
curred  or  (o  ari<ie  ou(  of  uiiy  act  or 
coutract  done  urinude,  oroinitied  to  be 
done  by  them  aa  auch  troateee/'  aud 
having  in  the  deed  reserved  sach  lien, 
that  the  traoafer  did  ooi  attect  their  lia- 
bility for  goods  receivad  by  them  as 
cowiBOD  carriMS  before  the  same  took 
piaea.  ('/d) 

AeDEUYBET.    (Id.) 

COMPLAINT. 

1.  ▲  plaintiff  who  seeks  to  obtain  an 
-  mccowU  9f  lAs  fWMuai  estate  whit-h 
came  to  the  bandd  of  an  admioistratrix 
— »he  being  dead^  her  j)er9owU  rep- 
I'eseiUatives  are  iudispeneible  parties. 
{SiUbee  agt.  Smithy  aniCf  418.) 

S.  And  tbe  persons  who  are  in  posses- 
siou  ot  the  lands  sold  by  the  surro- 
gate to  pay  tbe  testator's  debts,  are  Hi- 

.  terested  iu  having  the  administratrix, 
repreeentaiives  made  parties  to  the 
end  that  it  may  be  eatabliehed,  if  it  can 
be,  that  debts  of  the  testator  were  nn» 
paid  at  tbe  time  the  order  of  the  S!irro- 
gate  to  sell  was  made.    (Id. ) 

3.  An  oflRsr  to  pay  whatever  ma^  be 
■  found  due  upon-  tbe  mortguires  is  an 
iudispensible  averment  in  a  bill  to  re- 
deem, or  a  tender  of  ail  amonni  which 
tbe  plaintiff  concedes  to  be  due.  With* 
ont  one  or  the  other  of  these  aver- 
meiits,  the  complaint  does  not  state 
aoftoseof  action.  {Id,) 


1.  It  is  not  admissible  to  substitute  or  in- 
troduce a  new  and  distinct  cause  of  ac- 
tion by  way  of  supplemental  com- 
plaint. {Buekanat^  agt.  Oomsioeie,  57 
j9ar6.,582.) 

S.  The  matters  to  be  introduced  by  sup- 
plemental complaint  most  be  consistent 
.with,  and  in  aid  oi,  tbe  case  made  by 
Uie  original  complaiut..    {Jd  ) 

3.  Where  an  action  was  brought  to 
settle  and  detennine  tbe  partnership 
rights  of  the  pluintiff  aud  one  of  the 
defendants,  and  not  to  determine  any> 
thing  between  such  defendant  and  a 
eo-defendanr^  under  «u  agieemeni  be- 
tween theui:    . 

Meld,  that  the  plHiutiff  could  not  by  a 
supplemental  complaint  change  the  ac- 
tion iu  its  entire  sco(>eHnd  purpose,  by 
bringing  in  and  substituting  a  new 
coutR>ver»y'-a  new  and  indepeudeut 
.  cause  of  action,  springing  out  ol  a 
tn|U0aciion  occurriug  since  the  cqui* 
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m^ncement  of  the  action,  between  the 
defendants,  with  which  the  plaintiff 
had  no  connection.    (Id.) 

4.  It  is  A  ^ood  objection  to  a  supply 
mental  complaint,  that  it  proposes  to 
introduce  new  matter  of  coniroversv, 
which  would  complicate  the  action, 
with  no  advantage  to  the  parties. 
{Id.) 

See  Amknduekt.  {Id) 
Co&POAATiozu.  [Id,:* 

5.  If  the  complaint  in  an  action  to  recover 
t^ie  pOBsesttion  of  pen»onal  prop«>rtv% 
states  facts  sufficient  to  show  that  hi 
law  the  defendant's  holding  of  ^  the 
propertv  is  unlawful,  that  is  HuSicient; 
especially  after  Judgment.  (JTuUertoi^ 
agu  Dalum,  58  Barb.,  236.; 

6.  The  omission  to  allege,  in  the  com- 
pl;-.int,  a  demand  of  the  propertv  before 
suit  brought,  is  cured  by  proot'  of  the 
fact,  by  the  report  of  the  refei'ee, 
finding  the  fact  of  a  demand,  aud  by 
the  judgment.  {Jd,) 

7.  When  the  parties  go  down  to  trial  and 
a  cause  of  action  is  proved,  though  the 
complaint  may  be  defective,  lOKted 
mert.1y  as  a  pfeading,  npoii  demurrer, 
it  is  tlie  duty  of  the  referee,  or  a  court, 
to  conform  the  pleading  to  the  facts 
proved,  in  furtherance  of  justice  ;  and. 
alter  judgment,  if  it  be  entered  accord- 
ing to  a  case  duly  proved,  it  is  the  duty 
of  the  court  to  amend,  or  to  regard  th^ 
pleading  as  duly  amended.    {Id.) 

8.  The  prayer  for  relief,  in  a  oomplainL 
is  no  part  of  the  cauife  of  aciiun,  ana 
does  not  determine  tbe  chamcter  of 
tbe  action.  {Oi-ct^tt  agt.  Spiers  58  Barb, 
349.) 

9.  The  nature  of  the  action,  and  thn 
eause  of  action,  are  shown  bvtke  &oln 
stated  iu  the  complaint,   (id,) 

^Sm  Account,  lid.) 
Action.  (Jd{ 

I^'OUCIBLE  KnTBY  and    DETADriSB. 

{Id.) 
Makuied  Women.  {Id) 
Stock.  (  d) 

COMPOUNDINQ  CRIMEb. 
Sea  Pbomissobt  Notes  (56  Barb.) 

COMPROMISE. 
See  Cause  of  Action.  (43  If.T.) 

CONDITION. 
See  DOWT5R.    (43  N.  Y.) 

.  TltUSTS  ANI>  TftOSSBBS.    (icf.) 
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jMtxmjkXCB,  (FUB^)   |57  itarft.) 
CONFEDISRATE  STATES. 
■Mm  Bills  of  Rxcbakob.  (43  IT.  FJ 


CONVE8SIOKS. 

Mm  CBmniAL  Law.  (57  Bdrh.) 

CONFUCT  GF  LAWS. 

I.  Thft  taw  of  the  tenlAtor's  doibldr  edn- 

*  '  irolt  n8  to  the  foimal  reqalshM  eMen- 

lial  to  the  validity  of   the  will,  the 

tapaeity  of  the  testator,  ahd  the  eon- 

Sriictiuii  of  the  rostrQinenL  {Chambir^ 
in  agt.  OAuMferUnn,  13  IT,  Y„  4SA,) 

£  When,  bf  the  UgdimicUii,  a  win  has 

"  iitl  the  fortnul  re^oisitee  to  paM  title  te 

Mraoiialty,  the  validity  or  partiefibir 

,i>e(}ueats  will  depend  upon  the  law  of 

*  the  doniicil  of  tne  legatee,  excej^t  in 

casee  where  ihe  law  of  the  domicil  of 

the  testator  in  terms  forhids  bequests 

lor  any  particalar  jpurpoee,  or  iu  any 

.  particular  nattDer,  in  which  latter  eaee 

the  beuuetft  would  he  void  everywhere. 

iftt  Wills.  [Id.) 

OONSIDESATIOy. 

Mh  GoimucT.  (43  if.  r.) 

1.  A  promise  by  the  defSradsnt  to  pay  a 
cenaiu  sum  iu  seiilement  of  a  dfepaie 
'  respecting  the  pbdutiff's  daint : 

JBi^to  be  aapported  by  a  upood  ean- 
.  Mdaratioa.  {HoaU  agk  WmnMg,  2  Lmu- 

Jbk  Bills  or  Bzohakob  f^aan  TmomiB- 

BORY  KOTBS.    {id.) 
POWJK&  AHD  AVTHQBirr.    (iV.) 

CONSIGNOR  AND  CONSIGNEE. 

Bm  Bill  of  Lai>ixo.    (d  LoMtrng,) 
DKJfUiimA«B.    (Id,) 

CONSI^tRACT. 

1.  In  Jona.  1364,  four  persteS)  anticlpat- 
ing  a  goverumaut  eall  for  traopa^  a^f  reed 
to  divide  the  profits  and  snare  the 
losses  of  any  ooutracts  made  by  them 
iudividuHily  or  eoilenively,  for  fur- 

.    niabiug  i  he  quota  of  ream  its  of  any  one 

.  or  more  towtts  of  a  certain  county,  for 

a  Bam  not  lean  tiuiu  $500  per  man.  and 

tbailhey  or  either  of  ahem,  should 

'  jaake  no  agreameni  to  famish  the  quota 
of  any  town  for  a  lees  sum  than  $500 
par  MHHiy  wiUMM  UieinesBiat  aU : 


JMf,  that  ilie  a|rfe«m«nt  waa  d^slg&ftA 
to  restrahi  oompetfilon  in  pro«urifkg 
entistmetits,  and  tended  to  increase  the 
burdens  of  taxation  atid  was  void  aa 
againrt  crabKc  policy,  and  that  everr 
tiart  of  the  eontmcl  into  which  it  ha'd 
bai  B  iaoorBograted  wasalto  ▼aid.  (Mmnk 
agt.  MuiM,  2  tmuiMg,  340.) 

CONSTITCmONAL  LAW. 

1.  TheeoDStitoiion,  {oH  1,  f  7,|  prevideB 
that  whan  private  pnyperty  shall  ba 
taken  for  pnblie  toe,  the  foBipeiiMMiMi 
therefor,  when  not  made  by  the  state, 
shall  be  aecjsfiaifted  by  a  i*ry,  oir  liy 
not  less  than  three  teommissiouerB.  ap- 
polatad  by  ae^ovt  of  faeofd  as  ghall-bsn 
Meerlbed  by  law.  {Haekmier  IRMM*- 
Wvrki  Op.  agt.  Wecwl,  ante,  53.) 

2.  The  preivisioa  in  the  chaHar  «f  tlia 
Rochester  Water^Works  Campatur, 
(Xawff  1852.  ^f  8.10,)  whieh  anthoriiea 
The  cor»H  to  increase  or  rMoee  the 
amount  ef  damages  repoHed'  by  the 
three  commissioner*,  for  the  takiiif  Vif 
hind  for  the  ase  of  said  eompany,  Is  «ii. 
€aiuMalumii/aiu2Muf.   (id.) 


3.  When  the  oonatitution  requtres 
aifes  to  be  assessed,  either  by  a  jury  af 
Vz  men,  or  by  ibvea  casomisBioDara,  U 
does  not  require  argument  to  ^emen- 
atraia  that  te  eaimoi  be  do%e  by  asa,- 
■or  by  three  or  mote  jadgaa  al  tUartw 
any  other  cooitb  (/rf:) 

4.  It  il  competent  to  provide  for  an  4y»> 
ptal  to  the  ccurit  iu  order  to  prolact 
the  parties  against  an  imperfect  ap- 
praisal \  and  u(K>M  that  appeal  tna 
court  cttu  coufimi  or  set  aside  tne  ssess- 
mant,  and  corn*ct  Irregularities  »«»> 

.  mitted  by  the  commi«si6ners  or  partita 
in  (he  course  of  tlie  proceedings ;  and 
this  is  tha  exteut  ot  the  power  posasssed 
by  the  coniL    {Id.) 

5»  Tfaa  gBMiml  t»nh|  «ii  appaal.  has  th# 
power  and  it  is  its  duty  to  vuike  snch 
an  order  as  the  appeal  tenta  should  bava 
made  io  sneh  a  esae.  ( Jtf.) 

6w  la  this  easa^  the  apeaial  farm  having 
reduced  the  amowit  of  ibuaagsfe  re- 
ported by  the  coquaissioa^ifa,  iha 
general  term  vacated  that  order,  Mid 
resulted  thacasetothespeoisitanBiJor 
the  appuiutmaiit  of  new  comadBsieiian 
to  malte  thaappiKkital.  {Id^y 

7.  Justiees'  courts  have  had  jurisdictiuii 
of  a  class  of  cases  •kaowii  aa  trM-pasp 
or.  trttver.  for  a  limiired  awouAt  siace 
the  orgattiiMtkiu  of  ,tha  goveruaient, 
and  tiie«  inera  tonn.oif  au  notion  daea 
not  afiaet  iheii-  jnrisdielioa*    f< 
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S«  The  legiolatnre  as  the  Inw-nuCking 
'•'  power,  have  the  right  to  iucrense  the 
uirisdictioQ  of  josticea'  coaits.  if  they 
"  ao  iKH  violate  the  provisione  of  the  ood- 
'    stttutiou.    [Id,) 

^  ftabdivfdion  tO  of  seetion  53  of  the 
Code  of  Pi-oesdm^'  is  hot  obnoxioas  lo 
the  pro  visions  of  the  oovstitation,  nor 
in  emifliei  with  the  9d  saeiieo  of  article 
1  of  the  eoiisdtution,  with  reference  to 


«ry. 


trial  b 

COM 

HO.)    (Jd,) 


[Tk^^  Mmr9»  m  the 


10.  The  m€t0f  1867,«Aa;i.  814  amending 
\  fhapter  459  of  theUws  of  i86S,  anthor- 

.  itiofe  the  seizore  ofaninuiU  ttupOMiiig 

•a  a  pruwte  tMclosure  (or  iu  public  faifirh- 

wavH|)    is   conHUnLfunwl    it»d    walid, 

{Ti^iM  agrtu  with  the  cote  of  Cook  agt, 

'  ^^^99*  Mtflt  to  AatM  heem  tried  at  tki 

Madlton,  drcuiU  in  October  1868,  mnd 

:'  indgmaU  e^rmtd  e»  a^n^^ea/  at  HUdeM- 

'  wai  ierwkk^  ta<A«  9ixtkmiic*Ai  du- 

i  trici  t»  ^ammiry  1870.    PAiubiiRt  J. 

mrU'wf  (As  oamum^  tokiek  Aos  not.  6se» 

^  rwftfw;  muL  J^  agk  Dnmckti,  38  Mow. 

136;  Imt  i$  adttme.Ut  McCkiUkUl  agU 

Van  Airman,  56  Barb.,  ^i,)   (Sqwturtt 

ogL  OtmpboU,  antty  193.) 

11.  A  elaara  in  the  general  act  of  the 
-  k^i*li«Mre  **  makfcig  apprepiAmtoiis  for 

.  certain  expenses  of  goverumentf  and 
:  for  supplying  deftcieuciee  iu  tbmier 

appropnations,**    approprittting   tntm 

the  stale  treasanr  the  sum  of  |10,000 

^  for  The  cotfstitictibn  of  a  bKdge  over  the 

'   CattarHUgos     creek    at    a    pArticalnr 

locality,  nuder  the  direction  of  certiiin 
'  '6uilimiBtionei*s    named,    tanher    pro-* 

Vided,   that  the   sopervisors   of    the 

comities  of  Erie  and  Chamaneaa 
*  Shoaid    assess  npon  their   respective 

comities  a  moiety  of  such  farther  ettm, 
'  nut  exseeding  $10,000,  as  the  said  com- 

nissioners  shoold  cfertiff  to  be  neces- 
'•ary  for  the  eovpletioa  tif  the  bridge : 

Wdi  that  the  latter  proyision  waa.cin» 

conntitntional  and  void.     As  .tof  this 

,  proviiiion,  the  bill   is  a  *Mocat*'  bill. 

.   and  the  subject  of  it  la  not  expressed 

in  the  title.  It  is  also  in  conflict  with 
^.  the  eenstiintfon  la  that  the  title  em- 
'   braces  more  than  one  sobjeet,  which 

renders  the  private  or  local  rM^vMmis 
*'  embraeed  therein  invalid.    {People  Aul. 

Buptrvitort  of  OMamtmaqma,  43  if.  x.. 

JQ.1 

1^  A«  ae(  is  local  within  the  meaning 
<  of  tlie  contftitniion,  which,  in  its  snb- 
.  j«6tt  relates  bat  to  a  portion  of  the 
' '  people  of  the  state  or  to  their  property; 
'^md  may  not,  either  in  its  sirbject, 
operation,  or iBuaediat*  an^aeinwiiiy 


reenlts,  affect  the  people  of  the  state  or 
their  pro()erty,  iu  gcaemL   {.Id.i 

13.  A  claim  for  labor  performed,  and 
m'Aterinla  fomishad  upon  and  for  iBb 
hull  of  ihe  vettsel,  while  in  the  proceoi 
of  constrnction  before  launching,  is 
not  a  claim  opoa  a  maritime  contract, 
and  not  within  the  jurisdiction  of  the 
admiralty  CAutts.  Xii^  lieu  law  of  IM, 
entitled  **  an  act  to  provide  for  the  coU 
lection '  of  demands  aguinst  ships  and 
vessels,"  giving  a  lien  on  the  vessel 
feraueh  UukntiumL  uMiterials,  and  pr<>> 
Tiding  for  Uie  enforeeaiefit  thereoC  in 
rm,  is,  aa  to  aneh  co«uuctak  eoiiMit^- 
tionai  and  valid»aud  no  iufrinaie^ieiii 
npon  the  liMieral  nmriiime  jurisoictMMA. 
{SAt^pard  agt.  JSUOe,  43  jt.  r,  d$l»| 

14.  /*  re.£lteamboat  Jotepkws,  (39  JT.  Tj; 
]9,)  commented  upon  and  distinguished. 

15.  The  act  Is  not  anooYi'stltfltfona,  as  In- 
fringing upon  the  right  df  trial  by  jniry. 
Liens  weie  f^iven,  in  such  case^,  befbiv 
the  constitution  of  1846,  which  werv 
eiiforcable  in  equity  without  n  jin7> 
They^  are  not,  there'fbre,  cases  wne|«^ 
within  that  constitation  (art.  1,  (  3,)  » 
trial  by  jury  Imd  therefore  **been 
nded."    {Id. I  .      . ,'  ^\ 

Se$  ADMiBAbTT  JmtiiDiqciair.   [Id,] 
Power.  (57  Barb.) 

16.  The  act  of  eongresii  apphrved  llalbil 
^  3, 1865,  amending  the  several  Dre%E|oti^ 

acts  i^rwidiug  for  'Vthe  enrol liiltf  %ttd 
calling  out  of  the  national  forces.  Imd., 
which  provides,  (i^U)  that  in  a^iiion 
to  the  other  lawM  peonlties  oitkm 
.  erime  of  «(swr(taii-ircHB  ihe  military- or 
naval  service,  there  shall  be  afoivelt- 
qre  of  the  rights  of  citixensihp,  du.,  ia 
constltiftioYiiu.  It  is  aot  an  ex  pott 
fouito  law ;  neither  Is  it  a  bill  of  attain-< 
der  for  the  reason  that  tt  contemplates 
a  trial  by  a  court  martial  to  enforce 
that  penalty,  togefliev  with  the  oAt-r 
penalties  for  desertion.    ( Ootehiui  agt. 


CQKTB3fFIB, 

1.  An  orcto-  for  the  payment  of  a  sain  cf 
money,  09  aHmc^,  in  an  action  for  a 
divoice,  being  aa  interloc«?ory,  or  a4 
tnteTMt,  order,  eanaot  be  enforred  by 
execiitieii-'-that  firooees  beiuK  allowed 
oaly  epoB  fiMai  )ndgment  (eaoept'for 
interlocntory  costs)  \  and,  nnleaa,  the^'e- 
fore,  a  party  cdn  lie  proceeded  against 
nnder  tnestatate  eonceniingcnitaai|>r# 
to  tttjfofve  emU  t^emedietf  there  does  not 
aeem  to  be  any  remedy  for  their  eoU 
it  en  he  faond  te  the 
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power  of  the  eoait  to  sequester  th« 
property  of  the  ha^bHnd,  which  is 
4ioubtful.    {Ford  tigt.  Ford,  ante,  l^.) 

2.  So  far  a«  the  power  of  the  court  to 
piinUh  contempts  is  derived  Irom  the 
stHtuie,  such  power  chu  be  exercised 
only  in  the  manner^  prescril)ed  in  ibe 
stHtnte,  and  which  in  a  cave  of  disobe- 
dienee  of  an  order  to  pay  momy  is  a 
precept  aud  committal  to  j>risoj^»     {Id.) 

3.  For  any  other  disobedience  to  any 
lawful  order  or  dect-ee  of  the  conn; 

.  «nd  all  other  cases  where  aitachmmits 
•nd  proceedings  as  for  contempts  have 
|l>eeu  usually  adopted  and  prescHbed 
In  courts  of  record  to  enforce  civil 
remedies,  or  to  protect  the  rights  of 
parties,  the  otfending  party  may  be 
oommitted  to  close  custody^  and  de- 
prived of  the  liberiies  of  Uie  jail.  (Id  ) 

4.  Am  this  case  is,  nnder  and  within  the 
statute,  it  is  not  necessary  to  assert  or 
'  refer  to  the  common  taw  poKer  of  a 
eonrt  of  record  to  punish  contempts. 
The  statute,  it  has  been  held,  has  not 
taken  away  souh  power.    {Id»\ 

6.*Vrom  an  examination  made  of  the 
'  statute  and  of  the  cases  beariug  upon 
tbe  q^uestion : 

BUUL,  that  in  tbe  oidinary  ease  of  the 
disobedience  of  an  order  to  pay  0d 
iMsrim  alimony,  tbe  coort  h.ts  no 
power  to  punistif  otherwise  than  by  a 
committal  to  prison,  under  the  4lh 
section  ot  the  statue.  ("2  B.  S.,  d34.). 
(Id.) 

6i  The  right  to  go  apoa  the  jail  limits  is 
'  derived  from  Wa  statute.  {2li,  S,  433, 
^  40,)  and  not  from  any  mandate  put 
'  into  the  precept  of  oomnittJil.    {Id.) 

i.  It  will  be  saffloient,  therefore,  if  the 
precept  recites  the  order  for  toe  pay- 
fnent  of  money,  and  contains  a  com- 
mand to  the  slieritf  to  commit  the  per- 
son to  prison,  it  will  then  become  a 
question  between  the  prisoner  and  the 
aherilf  whether  the  former  should  be 
allowed  to  go  npon  tbe  limits  of  the 
'  {nil.  {Tks  case  of  Wmd  a^t.  TTord,  6 
Abb.i  If.  8..  79,  kolfinff  tka*  tke  prt- 
.  cept  mast  he  inform  to  stUMsUiApriaotyer 
to  tJU  tail  UmitSt  not  concmrred  ta.) 

8»  An  atiachmtfU  may  lawfully  issue  a- 
gainst  a  defendant  for  the  non-pay- 
ment of  alimony  ;  and  under  it  he  may 
be  committed  to  close  confinement  in 
jail.  (Lansing  agt.  Lansing^  ante,  248.) 

9.  Wliere  it  appeared  that  the  defendant, 
for  a  year  and  a  half  after  tbe  decree 
against  him  for  alimony  and  for  costs, 
in  aa  action  for  divoroe— amonntiug  to 
•omo  |4U0,  bnd  not   paid  any   part 


thereof,  nor  had  he  appareiMly,  tnAdd 
any  effort  to  earn  money  to  malce  sdch 
payment,  but  bad  lived  with  anid  been 
supported  by  his  father: 

Heldj  on  a  motion  and  affidavits  for  bis 
discharge  on  the  ground  of  his  iniabUiHf 
to  pay,  that  the  facts  sttited  on  the  rfio- 
tiou  did  not  warrant  his  diecharge 
as  he  did  not  ^ow  why  he  bad  toot 
made  any  effort  to  earn  money  to  pay 
the  sums  re<inired  by  the  decree ;  out 
rather  that  it  apj^eared  that  hc^  wilfalir 
intended  to  avoid  such  pavmenii  aTi 
tliough  he  swore  to  his  inability  to  pay. 

10.  Where  an  injunction  issued,  and  ^as 
served  on  tlie  defendant,  in  an  actibu 
against  the  president  of  an  asAociation, 
and  purported  to  restrain  him  '*^as 
president''  of  the  association,  ''its 
olflcers  and  members" : 

Beld,  that  the  association  to  whom. file 
serrice  was  made  known  and  the  sntn- 
nious,  complaint  and  order  were  read 
at  a  nieeuug  of  the  assoeiatMMi.  by.  its 
officers  acting  thereat,  wece  ajaettai^le 
•  for  contempt  in  taking  proeeediugs 
ooDtrary  to  tbe  prohibnious  of  Uiein- 
junction.  {Barks agt.  Bussel^U  l/annug, 
iA2.) 

See  Sc&BOOATB.    (Id,) 

CONTINGENT  GUABANTY.    ' 
See  MoBTGAQB  or  Lakd.    (S  ijaniingj^ 

CONTRIBUTORY     NEGUGKNCB. 

1.  Tbe  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute 
negligence  to  au  effort  to  preserve  |t, 
unless  made  under  circumsiauces  con- 
stituting rasbness  in  the  judgment  of 

Srudeni  persons.     {XcJcert  agt.  Iiotut 
stand  B.  B,  Co,,  43  Jf,  r.«  dU^4      v  \ 

2.  A  person  Tolnntarily  placing  himself 
for  the  jiirotectiou  of  pi^'ffrUf  merely, 
in  a  position  of  danger,  is  negligeui,  »o, 
as  to  preclude  his  recovery  tor  an  in- 
jury so  received.  It  is  otherwise,  how- 
ever, when  such  an  exposure  is  lor  the 
purpose  of  saving  hunuui  life,  aitu  itis 
for  the  jury  to  say,  in  such  cases, 
whether  the  conduct  of  the  party  fb- 
Jured  is  to  be  deemed  rash  and  ieckie4s. 

3.  Accordingly,  where  the  plaintiff  Vi  fai- 
testate,  seeing  a  little  child  on  cheuvck 
of  the  defendant's  railroad  and  a  traia 
swiftly  approaching,  so  that  the  ebild 
would  be  almost  instantly  evnebed,  un- 
less an  immediate  elfort  was  made  to 
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•  MTe  ityiuid  (hereopoiiv  m  the  flndden 
,  «xig«iicy  of  ibe  oocaeion.  ruftlied  to 
:.  4MIV*  ih«  obild,  Hud  saccetfainK  in  Uuit, 

loet  lii«  own  Ufe  by  beiug  ran  ovwby 
the  trHin : 

fM4t  UuU  hit  volantarily  expoeing  him- 
self to  tbtt  dsiOKer,  for  ihe  porpoa^  of 
■aviitg  Uie  ciiud'a  Ufa,  wm   iiod.  as 

,  natter  of  law,  negligeuee  ou  hia  part 
prc^lading  a  recovery,  aud  ihat  (he 
.  ooori  did  uot  err  in  refiuiog  to  uoataii 
ontlwt  ground.   {Id.) 

4.  The  phiintifT's  testator,  residing  at  8., 
and  desfrons  of  coming  to  A.  by  the  de- 
feuduui'tf  railroad,  took  passage  oh  a  ea- 

.  hpQM  attMcbed  to  a  freight  train,  and 

'  not  iuiended  for  passengers.  The  ca- 
boose waH  left  at  a  **ronud  bouse,*'  a 

]  quurierttf  H  mile  distant  from  the  depot. 

\  *X^ie  testator  liad  traveled  by  this  train 

'  befofej  knew  that  Uie  caboose  was  uot 
taken  to  the  depot,  aud  was  entirety 

-  'tkniihir  whh  the  locality.  After  le«v> 
>lng  t«i<*  caboose,  he  walked  on  the 
■  main  track,  apon  wkieh  hia  view  was 

'•  clear  and    anebstructed    both    ways. 

''  t4H*ard  the  depot.    IXitfing  the  WHik, 

*  hit  eoiH|iiii>ion,  desiring  him  to  wait 
for  him  h  moment,  the  testator  assented, 

•«jmd  while  eo  waititrg,  stepped  behiud 
several  empty  cars  siandiug  on  the 
next  parallel  track,  on  a  sudden  per- 
sonal neccsiiity.  While,  tbei«  siuiiding 
between  the  rails  of  the  track,  a  tntiu, 
back  ivK  .4.0 wn  ou .  tha^  track,  struck 
the   other   end   of    the    enipiy    cai-s, 

i  f^^iVd  f  hem  mipa  and  over  him.  in- 
juring III  III  so  seriously  that  he  diea  in  a 
lew  minutes : 

^eUtf  tMttli^se  facts  showed  negHgeUce, 
as  mattier  ot  law,  on  bis  part,  preclnd- 

^"tng  hid  rep/^osentativ^  tfota  recovering 
for  his  death,  aud  that  it  was  errone- 

'  ou^  to  have  refused  to  tkonsnit  on  that 

5'    ronud.  {VdiiSchaiciXj^ragLBudsou 
ti»erR.  U.  C«»..  A'iN.  r.,  5:^7.) 

Bn  NitoUGJSKCB.  \ld.) 


I.  .1. 


qONTKACT. 


1,  Where  a  written  contract  is  ehfered 

into  bet wr den  tbe  plaiutilTs  aud  defeiid- 

.  ants  by  which  the  latter  agree  to  rent 

\  to  the  pliuuiitf^  a  cattle  barn  couuected 

'/with  the'  defendant's  disiillery,  for  a 

'certaiii  time,  aud  also  agree  to  rnniisb. 

ib  the  lUaiiifitl's,  at  the  barui  slops  from 

iheir    diniillory — One    hundred    nod 

eighty-three  bushels  of  slops  per  diem. 

touring . ii<^  term;   and  the  plnintiffa 

){agoe*  Ut  pay.  for  the  sloim  and^the  rent 

finl..tbtt.Uiim',  Ht  tbetate  of  nine  ceiiis 

\  |iaf  basli^jof  the  ^lops/uraiehed*wbiah 

iMupmimtM  is  carried  into  <ixe«utioa  by 

I  Jthe  -paruM/  acourdtug  to.  iia  terms  t. 


3.  The  eontrart  is  not  one  to  mannfao- 
ture  or  furnish  .a  nmunfactnred  Hriicie, 
in  the  sense  that  tu  ^vtry  sale  and  pni^ 
chase  of  an  article  to  be  mauiifacntred, 

'  there  is  hu  imnlied  warranty  that  the 
article,  when  delivered  ehafi  be  of  a 
merchantable  qna/itif ;  nor  does  an  ar- 
ticle, dexi^nated  not  otherwise  than  as 
** slops  from  their  diHtillerv/'eoimtitnie 
a  mannfaetared  article  witliiu  the  uiean- 
ing  of  the  rttle  wirich  implies  a  war- 
ranty of  men'iliantable  quality.  (B<Ud^ 
en  ugt.  Clancffj  aaie,  1, ) 


/ 1 


8.  Conse^ueittTy,  air  object! nn  made  by 

'  the  plaintiffs  pipndlnfr  the  conraet.  rhat 

the  defendants  were  buyin^r  and  nxing 

in  their  dUttllery  damaged  ^nrin  or 

frrain  which  had  been  scorched  and 
njured  by  fire  diirinj?  the  bummj^bf 
an  elevator  in  which  it  trns  stomd,  the 

<  stops  fHim  which  were  injurious  to  (he 
plaintiff's  cattle  which  they  were  t'at* 
teniug,  could  have  no  force  or  effect  jn 
reference  to  a  recovery  upon  an  impli^ 
warranty  of  the  value  of  the  slopr.  , 

(Id.)  _:- 

4.  It  is  net  reasonable  to  enppowthat  In 
contracts  for  the  sale  of  this  refnso* 
material,  it  is  the  expectation  of  either 
party  that,  the  manuTacturer  is  to  pe 
controlled  in  his  choice  of  materiat  or 
loaehmery  to^  be  )naed,  by  any  ooiksidA 
eration  as  to  thcefleot  which  >  it  may 
have  upon -the  vajne  of  the  rafnae 
matenai  resnltiw  from  the  prooeaa. 
(Id.)  .  ,      . 

5.  And  it  peems'  absurd  to  suppose  the^e 
can  be,  in  the  absence  of  express  con- 

.  tmet  or  of  fntnd  tor  imf>oaitiom<any  i«fc> 
.  iponsibility  for.the.  ottalitv  of  wbat  ;i8 
floldaaslopt  or  awili..  The  plaiatifra 
had  what  (iiey  bargained  Amp.  .**^op8 
from  the  distillery, ''and  it  would  seen^ 
reasonable  reapply  to  such  a  case,  dhe 
doctrine  of  aiM«<  (»mpft>r.    {Id.) 

'  '  '     .  '  *       • 

6.  But  if  theiw  wave  a  warranty  o^  mer- 
■  cbantable  qiifility  implied  in  aiich  tvaikle 

the  plaiiitiifa  would  not  be  6ntiil«drfo 
recover  in  thiia  case,  since  it  appeared 
that  they  necelved  and  consamed  the 
slops  from  day  to  day.  wii^  h  fqll 
knoif  ledge  of  thai#  qoslity.  atd  «vah- 
.Oti4  returuiog  or  4ifferiug  to  return  them, 
or  giving  the  deCendanis  notieeto  take 
them  away  or  not  deliver  anv  more,. 
This  was  it  cbthplete  waiver  ofthe  al<^' 
)^e^  defiftcrs.    \Id.) 

7i.  Where  a  d»UKfiler  Received,  as  ^  gift 
'{iroin  her  moth,crtan.e\ve  lamb,  anfi^an 
agreeint'ni  wiis  iiiHde  at  the  ><ame  iTme 
by  ti»e  mother  with  her  fiiihei^^ha 
daughter's  ptiiidfaith^T — to  keep  tbe 
sheep  (br  Lite  gyanddaaghier^  npon  the 

<  terma  of  giving-  ili<  latter  aU  the  in- 
'  aveaae,  and  the  graudfatker  ta  bnv* 


950 


WBW  TOBK  PE^CTIGE  BSFOBIB. 


HifMk. 


.«  'ihp  wool  fiMT  ■th*  keeping;  wid  the  in- 
.  eraftM  for  i«oiiio  six  jrear«  nmoauled  to 
^-   aeveatoeu  sheep : 

JBeld,  on  a  constnble'i  mie  of  these  teTeD- 

teen  aheep,  npon  an  exeemion  agninst 

'     (he  grandfktherf  at  the  propeHj  of  the 

.   iaiter,   that  he  had  no  title  to  these 

sheep;  he  was  a  mere  bailee  ther^>f; 

',     nor  bad  he  anj  title  to  the  wool,  niitil 

be  had  performed  his  entire  contrnct 

of  keeping  the  »heep  till  shearing  time ; 

J    and  for  the  entire  performance  of  this 

,     contract  on  his  part,  he  was  entitled  to 

the  QonsidenM ion  promised,  to  wit :  the 

wool;  and  part  performance,  on  his 

I    |Mrt|  only,  oave  no  title;  and  the  oon- 

•  atable.  by  nis  levy,  took'  no  other  or 
r  better  title  than  the  bailee  had.  The 
«  iitle  to  the  aheep  was  in  the  grand- 
.<  daughter — the  plaiaiiff.  (MoMurouck 
:  •  agt.  Boactoa,  oiUt,  :/08.) 

$.  A  €oiUract  that  the  plaintiff  is  to  make, 

for  the  defendants,  three  or  four  models 

*'  WT  a  mowing  maehiiie  at    &nee  and 

wiihimt  delajf,  means  that   the  work 

'  '  shall  be  done  as  soon  as  it  can  reason- 

''    ftMv  be  perfbimed  by  the    nlaintilT. 

(Siatpt  agt.  t/sAMoa,  «mle,  4CNl.^ 

•%.  Where  no  price  is  agreed  npon  for 

*■    the  models,  we  law  fixes  the  prioe  at 

what  the  articles    when   made   and 

'I   deliirered,  shall  be  reasonablr  worth. 

♦  Aid.) 

.'$.  8ac*h  a  contract  is  entire  for  the  mak- 
ing of  the  tliree  or  fonr  models.    This 
f    ieaves  U  optional  with  the  plnintiiT 
.-,   whether  he  will  make  three  or  fonr— 
.     no  orders  on  the  subject  bein^  given  hy 
*  the    defendants,      aj    making    tkree^ 
therefore,  he  completes  the  contract, 
as  to  the  amonnt  of  work  and  labor 
••^  and  materials  to  i»e  done   and  far> 
<-  idshed.    {Id.\ 

.  10.  Where  it  is  fonnd  as  a  fact  that  the  first 
model  was  made  and  delivered  in  time, 
bnt  that  tlie  other  two  was  not  made 
and  delivered  in  time,  the  defendant 
fay  accepting  the  first  model  did  not 
beeome  liable  to  pay  for  that.  That 
was  only  part  performance.  The  con- 
tract was  not  performed  by  the  plain- 
tiff so  as  to  entitle  him  to  recover  any- 
'  tfiin^,  nnti!  all  three  were  made  and 
"delivered  or  in  readiness  for  delivery, 
^   'in   porsnance  of  the  entire  coutruct. 

.  11.  Before  a  party  can  recover  npon  a 
•  eontract  he  must  shf»w  that  he  hati  (ter- 
formed  on  his  part.  If  he  coiintii  in  his 
oompiahit  simply  for  work  and  labor, 
the  oiher  party  mav  defeat  the  action  by 
setting  np  as  a  defense,  and  proving 
that  the  work  and  labor  was  aoue  in 


V 


porsnance  of  a  contract  between  tlM 

(larties,  which  bus  not  been  performed 
>y  plaintiff.    (/d)« 

13.  Where  sheep  were  let  by  the  phftatHT 
to  the  defendant,  by  an  Mgreement  in 
writing,  for  tvro  vears,  on  certala 
terms  and  were  to  be  ratnmed  in  tlie 
Mme  condition  as  when  let,  and  tbey 
were  relumed  by  the  defeudnnt  at  the 
time  specified  (December  let,  1868), 
and  the  plaintiff  inquired  of  the  defend- 
ant if  they  had  been  with  a  buck,  the 
defendant  represented  that  they  had 
not,  and  plalntifl^  thereupon  delivered 
up  the  coiitrHCt  and  accepted  the  sheep. 
(  Wtllianu  agt.  Pfmimr,  amte,  43B. ) 

13.  The  sheep  had,  as  the  pwoai  afaorwed, 
been  with  a  book  at  an  impt^aper 
season,  and  commenced  dropping  iheir 
lamba  during  the  winter,  ana  a  number 
of  the  lambs  died  iu  oonsegaeuea,  of 
being  diopped  in  oold  weatlier.  (Idt) 

14.  To  establish  a  eisajwre  ofdamagta^  the 
plaintiff  put  the  question,  **Whai:  were 
theee  aheep  worth  less  by  reaieon  of 
their  dnipping  their  lambs  earlier  than 
if  in  proper  season  V  The  question 
was  oojected  to  as  incompeteut,  and 
not  the  le^l  and  proper  De«sare  of 
damages.  The  obievtion  was  oTer- 
mled,  and  the  witnesses  answeredi 
$2  76  each.    (Id.) 

16.  Thisdepreeiation  in  Talne  wastooad- 
ed    solely,  as  appeared    from    their 
testimony,  npon  their  estimate  of  th# 
fnilne  of  lambs  in  ^August  and  8epteas- 
ber  afterw«fds»  as  sold  to  the  batelicrt : 

J7e^,  that  this  evidence  was  clearly  in* 
competent  on  the  subject  of  daiuagei. 
Ii  furnished  no  foundaKion  fur  estinuit- 
ing  damages  on  aocotmt  of  the  breach 
ot  the  contract  which  whs  cUimed.  It 
ib  altogether  loo  remote,  fanciful  and 
spooula  tive  to  form  a  staadard  for  esri- 
mating  damages.  It  does  not  touch  the 
dimiuished  value  of  the  aiiim}ils  them- 
pelves  but  only  the  increased  value  of - 
their  progeny,    (/d.) 

16.  The  tme  criterion,  if  there  was  a 

'    bleach.' waf,  what  the  animals  Wei^ 

worth  less  at  the  time  for  sale  in  the 

market,    with    titeir    true    Condition 

known  to  the  purchaser: 

i7«/d,  also  that  there  was  as  hrtwck  of 
the  ccnitrKcl  by  the  defendant.  The 
defendant  proved,  and  it-  was  ancon- 
tradicted  by  the  plHMiiifT,  ihut  the 
sheep  wlien'he  took  them  of  the  plaiu- 
tiiT  were  in  the  same  conditioti  m  re- 
gard to  their  preguuncy,  as  those  he 
returned,  and  began  to  dnip  their 
lambp  in  Jannarv.  and  dropped  them 
iu  February  and  March.    Aud  the  ooB- 
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'  tnict  vroB  that  the  ihMf  were  to  be 
retarned  in  the  mme  condition  ae 
when  takeo — ^whieh  they  were  in  Aict. 

;17»  The  defeadant,  a  cement  manuiWit- 

i  arer  having  on  rhe  I3ih  of  Jnljr  nukde 
»  rontruct  with  the  plainiiff  to  teil 
iiud  deliver  to  him,  at  an  agreed  price, 
5,000  barreln  of  cemoiit,  "  to  be  deliver 
ed  and  reeeived  in  loti  every    week 

r  or  two  of  aboat  400  barrela,  all  to  be 
delivered  and  taken  on  or  aboat  the  4rh 
of  Kovember,^  ou  the  9i>th  of  July 
made  an  offer  in  writing,  that  the 
pfauBtiff  have  "the  privHeire extended 
to  hi  in  of  tHkiutf  5,000  barrels 
of  oemem  in  ttddiuan  to  the  5,000 
■greed  npon  heretofore,  and  upon  tlie 
eanw  terms  and  eonditiotis."     TIm  de- 

"  -  JMidnnt  delivering oemem  from  time  to 
time  ou  the  9th  of  September  the  piainti  ff 
.wrf>te  to  the  defendant  a«  loHows: 
^  Y<Hi  may  enter  my  order  (or  th«  ac- 
cei»taDoe  of  your  offer  ytin  October 
leT^  time  given  to  eonelode  onf  for  the 
'  10,000  barrels  cement,  to  eommence 
iron  date  of  iirM  tot. 

BeleU  in  an  aotbn  for  re^iaal  to  deliver, 
that  ^is  was  «  valid  and  binding  ac* 
eepinnee  ef  the  olfer  of  the  delMidant 
ef  J«iy  26ib,  and  oonetitaied  a  valid 
eontnict  between  the  patiiea;  that  it  wue 
not  a  mere  notittcatioa  by  the  plaintiff 
that  he  iionld  avail  himself  uf  the 
privilege  to  aeeept  the  deisndnnt's 
offer  by  the  Itt  of  October ;  and  that 
the  rererenoe  to  that  dute  in  tlm  ao* 
eeptaiiee  was  (o  be  constraed  as  a  mere 
■eminder  by  the  plaintiff  that  his  ac- 
eeptanoe  was  within  the  time  he  an< 
dersiood  be  had  to  make  it  {9 Null 
agt.  Jamu^AZK,  71,94.) 

:  |&  fftld  farther,  no  demand  haTing  been 

made   for  the  balance  of  the  cement 

nodelivered  until  after  the  1st  of  No- 

vember,  that  the  plaintiff  did  not,  by 

^at  omission,  impair  his  riirht  to  re* 

'  eeive  the  whoie  after  that  time.  The 
defendant  having  until  the  let  of  ^O' 

,  ;  vember  to  deliver  the  cement,  and 
being  in  no  defanit  before  that  date,  as 
lonjf  as  the  lot  of  400  lMirrel«  each  were 
dehvered  weeklv,  if  he  desired  to  cut 
off  the  plaiutiff^s  right  to  demand  and 
leceive  the  balance  of  the  whole  qnaiv 
titf  after  the  1st   of  November,  he 

f  must  im  or  before  thatdav  tender  the 
oementtliennudeliverad.  (id.) 

19.  Where  a  eontrnet  for  the  perform- 
ance of  any  public  rervice  or  work  is 
to  be  awaraed  to  the  bidder  therefor 
offering  terms  most  favorable  to  the 
,  pablic.  any  agi'eemeiit  between  parties 
,  designing' to  make  bids,  tending  eiUier 
direoily  or  indii^eotly  to   rs^iraiu    or 


lessen  rivalrvand  eompetition  between 
them,  is  void  as  against  pobl  ie  policy, 
even  althoagh  it  may  not  apftear  tkwt 
sneh  ntfreemeut  did  really  iirodu<*e  any 
resoUdeirimeDtal  to  the  public  interesL 
{Aiektmm,  agt.  Malhti,  13  M  r.,  147.J 

90.  Ascordingly,  where  a  board  of  andi- 
tors  of  a  town  were  by  stature  author- 
ised to  receive  sealed  pri>i)oeals  for  tlie 
collection  of  the  taxes,  lo  be  assessed 
in  the  town  and  to  award  the  collec- 
tion of  the  tAXes  to  the  person  who 
shall  propose  to  collect  tlie  sams  on 
terms  most  favorable  to  the  town. 

Edd,  that  an  agreement  between  two 
persons,  each  sending  in  distinct 
sealed  proposals,  that,  if  the  eoUectien 
should  be  awarded  to  either,  b^th 
shonid  share  equally  in  the  profits,  if 
any,  and  eontribntn  equally  to  the 
losses,  was  against  pabOo  policy,  and 
void.   {Id.y 

31.  A  and  B  being  oo-partners,  A  «pen 
his  individaal  cnndit  obtaiiu  a  ma^ 
from  C  of  $14^00,  which  is  used  in  the 
partnership  basiness,  but  cr«tdited  to  A 
petaonaily  on  the  partnership  booka^ 
and  so  remnins  with  A's  kuowle^go 
and  withoM  anydi»ent  on  his  pftrt 
for  five  years:  at  the  eiid  of  tli«t 
time  A  and  B  eiitor  into  an  agtoe- 
ment  for  the  settloaient  of  the  partner- 
ahip  affairs,  by  whieh  B  among  mher 
things^  o^i'o^  hi  one  year  to  satisfy 
and  disehui^  all  the  Fabilties  of  the 
firm  except  those  due  A. 

JEre^„thHt  the  loan  of  f  1,200  was  perfonsi 
to  A,  bad  that  B  was  nor  obliged 
under  the  agreement  to  pay  the  amoont 
to  C.  {Q-iib*  agt.  BviUt^  43  IT,  Y,, 
192). 

98.  A  eontraet  exeented  br  two  partiet 
and  in  the  body  of  which  a  third  ner- 
sou  is  aliio  named  as  a  party,  who  ooeo 
not  Join  in  the  exaention  of  it,  ip 
nevertheless,  on  its  faee,  irood  an 
against  the  parties  exeeatiii^It,  ai^dit 
rests  upon  either  paity  denying  itf  fa- 
lidiiy,  to  show  that  he  was*  not  boipud 
by  it,  until  It  was  also  executed  br 
such  third  person,  f DUUi^ mg%,  Andm' 
ton.iZir.  r.,8«J| 

33.  It  mnst  appear  that,  at  the  tlmf  the 
eontraet  was  entailed  into,  the  party 
expressly  declared  its  iuteniion  no|  to 
be  bound  bv  it  until  it  was  executed 
by  the  third  person,  or  he  can  after- 
wani  set  np  the  fact  that  the  coof^ct 
was  not  execate4l  bv  such  person  aa  an 
obiecrion  U*  its  validity  against  hi«»> 
self.  In  each  caae  a  piirty  testifying 
in  his  own  behalf,  eaiiiwH  swear 
whether  or  n«it  it  ww  his  intent  to 
make  an  iudtvidnal  ooalmet.  (iUL) 
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34.  Where,  after  a  ooatracC  has  been  en* 
tered  into  beiweeu  iwo  puUies,  notice 
in  Kiveii  by  one  of  tbem  that  the  eon- 
UHCi  is  remiuded  ou  hia  pnit,  he  is 
liable  for  such  daiuagea  aiia  loea  only 
4B  the  other  party  baa  aaflered  by 
reaaou  ot  aiicb  rescinding  of  the  con- 
tract, and  ii  is  the  duty  of  aoch  otiier 
party  upon  rei-eiving  sQch  uotioe,  to 
save  the  former  as  far  aa  it  is  iu  his 
power,  all  lurtlier  damages,  though 
the  {Mirformaiice  of  this  daty  may  call 
far  aliiruuitiva  actios  ou  hia  uari. 
{Id.) 

25.  Where  the  defendant  offered  by 
letter  to  receive  from  the  plaintiff  and 
tranB))ort  from  New  York  to  Chicago 
rmHrtHul  iron,  not  (o  exceed  a 
•ertain  naniber  of  tone,  during  eer- 
tain  ppecifted  montha,  at  a  specified 
rate  var  ton.  and  Uie  plaintiff  answers 
Boreiy  aaneniiug  to  the  proposal,  but 
does  not  agree  on  his  part  to  deliTer 
any  iron  for  such  transportation. 

HcM,  that  there  was  no  valid  oontract 
bindiug  ou  either  party. 

Mtid  farther,  that  it  is  ineambent  opon  a 

•  party  lo  whom  a  contract  is  proposed 
4y  feUer  to  signify  his  aocetaanee 
within  a  reasouable lime«  if  he  deslreb 
to  take  advantage  of  i(»  and  that  four 
mouths  is  not  iu  genera^  a  reasonable 
time  witliin  which  to  do  so.  {Ckiooffo 
mud  Gitat  JSasUin  R,  C:  agt.  Dane, 
4a  N,  y.,240.) 

2C.  Where  an  illegal  contract  has  been 
folly  executed,  and  money  paid  thcgre- 
nudler  remain*  iu  the  bauds  of  a  mere 
depositary,  who  holds  the  money  {qtt 
the  u«e  ot  oue  of  the  parties  to  the 
eoutruct,  an  uciiou  brought  to  recover 

.  the  mimev  so  held  wiU  be  tastaiued. 
( Woodwn'ih  agt.  BtMfutt^  43  N,  F., 
273.) 

27.  Where,  however,  the  recovery  of 

'    the  money  re<)uires  the  enforceinent 

by  the  cDiirt  of  any  of  the  nnexecQted 

provisions  of  the  illegal  eoticract^  no 

action  can  be  maintained.    (Id.) 

SB.  A  third  person  who  receives  money 
from  one  party  to  be  paid  to  another 
(which  payment  could  not  have  been 
enforced  between  ih>^  twn  parties  on 
account  of  the  illegality  of  the  trans 

*  action  between  them),  caimm  inter- 
pose sneh  illoiruKTy  as  a  defence  to  an 

'  action  brought  against  him  to  enforce 
payment,  (id.) 

29.  Accordingly,  where  font,  one  a  State 

•ugineer,  entered  into  an  arrangeiueat 

•  by  which  one  of  ihen  was  to  bid  for 

aertaia   pablic    work^  and  all   to  be 

jointly  interested  in  the  bid,  and  be- 


fore the  work  wax  awarded  ikmj 
agreed  to  and  did  withdraw  tbeir 
claim  to  the  work,  and  sold  their  bid 
for  $100  to  a  party  who  was  a  higher 
bidd«r  for  the  name  work,  tlie  par- 
chaser  giving  his  note  for  the  amonntf 
which  was  feft  with  one  of  the  fonr, 
with  the  onderKtanding  that,  when 
fMid,  each  of  imt<i  |wrt<ons  sb<inld  re- 
ceive $100,  the  note  lieingsnbseqoentty 
paid  to  the  person  holding  it. 

AM,  in  an  action  bronght  by  him  againci 
one  pf  the  parties  to  this  agreesMBt 
ft>r  goods,  &e.,thaC  the  $lOO  rstaitied 
by  him  from  the  | rtxeed*  of  said  aoie 
wae  not  a  good  aiJi>>ct  of  counter- 
claias.  it  being  nect-iuMiry.in  erder  to 
snsinin  snch  claim,  lo  enforce  a  fmti- 
nerithip  or  joint  agreeroeat  enier^ 
into  for  the  attaininei  ts'of  objeela  il- 
legal and  Contrary  to  f  h*'  atatutes  of  the 
State.  (Sess.  L«tws.  1864,  chap.  329), 
which  recinire  thai,  any  nrepoeal  for 
work  shall  contain  the  names  of  par- 
ties inti'rested  therein,  and  probibita 
any    se«'ret     ammirenient    that    any 

{lerson  not  named  in,  or  any  etigineer 
n  the  employ  of  ^he  state,  shall  be  in- 
terested tnerein,  etc     {Id.) 

13^  The  defendant  andertook  in  wntiag 
with  the  plaintiff,  iu  tniueideration  tlurt 
the  latier  wonbi  not  arrest  or  tm- 
prieon  his  debtor,  1j^  in  any  action 
tlien  br<m|;!it  or  ihereafier  to  be 
bronght  against  him,  that  L.  would  at 
all  times^  **  ol>ey  and  perform  the 
orders  and  JudgnientA  of  the  roort  or 
eonrta,  hi  wnich  any  snch  action  waa 
or  might  be  pending,  and  of  the  judgB 
and  ju«tiee0  thert-of**  The  pluiulifla 
hnviiig  suhscqnen'ty  recovered  and 
entered  np  jndgnients  against  L.  for 
money,  and  'diiecnng  the  pavment 
thereof  whh-h  judgments  L.  neglected 
to  pay,  bronght  hin  npoii  tl  e  defend- 
ant's agreement  netting  np  these  facta. 

JJs/if.  fCiiuncH,  Ch,  J^  cDH(ra)  on  de- 
mnrrer  to  ilie  oompl.tiur,  that  the  ne- 
glect to  pay  the  jndumeuta  by  L.  wae 
a  lefiMal  'and  failure  to  *'  obey  and 
perform  ilie  jndgutent  of  the  court,** 
witliin  the  meatiinv  of  the  contraei, 
and  tlie  action  woiUil  lie.  iClaMin  agt. 
Ball^^N.  r..48l.) 

1 L  A  railway  paasenger  nssnrance  policy 
issued  by'Uie  di'tehdanl  inenred  the 
holder  (plaintiff '«  intestate),  in  the 
sum  of  ^,000  m  the  event  of  her 
death  fiom  pemonal  ittinrv,  ^  when 
cauHe<l  by  any  nocidt-nt  fckUe  U'urdiing 
Ity  pHhliv.  or  p9'i foU  canMyaatu  pro- 
vided for  tiiB  iran'spurtatiou  of  paasen* 
gers."  In  theeonme  of  a  joamev  by 
oonnecttng  aieaaiboai  and  raj/way 
line,  she  fell  upon  a  idippery  aidawalk, 
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^wliil*  Wfilking  Ifom    the   ftearoboat 

lutidinff  to  the  railway  station,  «•  was 

usual  for  traveUrs  on  that   rodbe,  and 

:iher0bj    received      iojaries     Which 

eaosed  her  death. 

Mcldt  it   appearing  that    she    was    so 

waikiug  lu  the  aciual  prt>se»ition  of 

her  jooi-ney,  thut  the  deuth  was  gov> 

^•red  by  the  terms  of  the  policy,  aild 

tliat  sfie  was  lu  be  regHrdeo  as  haying 

receiTed  Itie  injury  while  travelling  by 

.  piibUo  eonveyauce.    It  mom  thai  tlie 

;laM   thai  the're  wei-ehacke  by  which 

:tbe  plaiHlifrs  intesiate  "luigbi    huve 

.'jriddeu  Iruu  the  landing  to  the  station 

did  not    aflect  the  qneetionr  it  being 

ithe  geaeml  custom  ef  the  passengers 

to  walk. 

Bh  CARKIBnfl.  (id,) 

£iinrKMT  DoMAiw.  {Id.) 

•      OUARANTT   (Id.) 

AdNIKALTT  JUKISDICTIOIf.   (Id,) 
'     BlLM  OF  EXCHANOfi    [Id.) 

I^TATUTlfi  OF  FkAUDS.  \ld.) 

'    Public  Policy.  [Id.) 

'     PAttTKBRSITIP.   (Fd.) 

15,  An  a^eement  to  sell  certain  growing 
hops  ai  eo  much  per  pound,  and  that 
they  shoald  be  of  first  quality,  held  to 
<tmend  harvesii ug  and  preparing  the 
.same  fur  delivery  as  hops  are  usually 
pi«pared  for  marketing  by  weighr- 
(  Wmrw,  agt.   fTiaitSf  "4  LoMviff,  209.) 

16   An  agreement  of   December  5^tb, 
'1869,  to  sell  real  estate  fur  a  certain 
!som,  and  to  take  in  payment  therefor, 
m  pun  a  lease  of  a  restaurant  premises, 
jaud  in  ptiri  merchantable  wines  at  the 
market  price,  to  be  delivered  at  in- 
.tervals  from  such  time  as  ibe  vendor 
.should  commence  the  restaurant  bus- 
4ue«s,  and  for  one  >'ear  thereafter,  as 
tthey  should  he  required,  not  to  exceed 
in  value,  ^i50  at  any  one  time ;  and, 
"on  receiviuff  such  payments  at  the 
time  and  in  ine  manner  above   men- 
tioned" to  deliver  a   deed»    "which 
deed  shall  be  delivered  on  the  31st  day 
;af  December,  1868: 

Jieftf.  not  to  be  speciflcally  enforceable 
Hn  eqnity,  as  uncertoin  and  impossible 
of  execution.    [Mekl    agt.    Von   Der 

See  AcciDEKT  Inrijranca.  (Id.) 

«     Blllii  OF  EXCHANOB    AND    PSOM* 

ISaORY  NOTBfl.    (Id.) 
:     €0MB11>BRATI0N.    (Id.) 

Common  Cahkibk.   (Id.) 

Gkofs.  (Id.) 

MitTAKB  OF  Fact.  (Id ) 

•    pBUrOiFAI.  AND  AoKKTi     (Id.) 
:    PoWBB  AND  AUTHOBITY.   (IcLj 

^    Statutk  OF  Fkauds.    iJd.) 

\   Vkmioor  and  Pubchasbb  of  Lakd. 


CONVERSION.  *'- 

1.  The  plamtiff  't  eheep  broke  ont  of  die 
lot  where  they  were  gmxing,  and  roin- 
gled  wiih  the  sheep  of  the  defendant, 
wiiich  wera  being  driven  along  the 
hlghw*ay,  without  nnv  fault  on  the 
delendaut's  part.  All  he  did  was  to 
allow  them  to  go  along  the  highway 
with  his  flock  to  his  own  premises 
where  they  could  be  conveniently 
yarded  and  separated.  On  arriviuji^  at 
the  defendact's  premises  the  plaiiiuff  's 
sheep  were  separate^!,  and  turned  into 
the  nigh  way  and  driven  towards  thf 

Slaee  where  they  mingled  with   the' 
efendant's  flock : 


Held,  that  upon  these  facts  there 
uothinn^  to  gustily  the  couclnaion  that 
Uie  detendaut  either  unlawfully  took 
the  sheep  in  question,  or  couverbsd 
them  to  i4i  own  nse.  (Vati  Vatican- 
frur^Aagt.  TUyetf  57  Barb,,  196.)     • 

See  Stock.    (58  Bw-b.) 


,^^■■. 


CONVERSION   OF   PERSONAL 
PROPERTY. 

See  Ownbhsrip  in  Common  of  CHAt- 

T£L8     AND    VbKDOB     AND    PClfc- 

CHAtUBH  OF  Lands.    (2  Lanewg^i) 

>i 

CORPORATIONS. 

I* 

1.  Where  a  sale  was  made  by  the  treas? 
nrer  of  a  corporation:  and  authorhsea 
by  its  by-laws  to  make  such  sale,  but 
who  was  proved  to  have  been  in  the 
habit  of  doing  such  business,  with  the 
knowledge  and  s^nciion  of  the  com- 
pany, unU  to  have  been  in  fact  its  sole 
mauagi  ug  agent : 

Eeldf  that  the  title  passed  by  such  saiA. 
(PkUlipe&^L  Cam;pbtlL,A'6  If.  r.,  27l.]j  . 

See  ExiscuTORY  Bbqdbbtb  (Id.) 

FOKKiaN   CORtH>RATION&  (Id.) 
LiTBHARY  CORPORATlONIt      (Jd  )  . 

Municipal  CoitPORATiONa.  (IdJ) 
Religious  Corforations.  (Jd,J    ^ 

2.  Where,  in  an  action  against  a  foreign  ^ 
corporation,  the  corporation  appearfu 
by  Its  attorney,  and  (bus  submits  itseu 
to  the  jurisdiction  of  the  court,  and  by 
the  result  of  the  aciiun  of  the  coujft  - 
such  corporation  becomes  the  judgment 
debtor  ot  the  plaintitf  in  the  action,  thjs 
gives  the  conn  power  over  its  propertF 
and  riglits  of  action  wiiiiin  this  i»tat£, 
and  brhigs  the  coi-ponition  as  nxudi.? 
within  d»  jnrisdietiou  of  the  court  as 
if  it  were  a  oerfwrHtiou  under  the  laws 
of  this  Slate.  \J>e  Bemer  tM,  Drm^  Sf 

^  ifairfr.»438.X     . 
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S.  The  fact  ibttl  it  ic  •  Umiga  eorpam- 
tion  duet  not  relieve  it  froni  the  etiiias 
of  being  a  •'jndgaeni  debtor/'  norfn>ai 

•  ibe  provieioiie  oontained  in  9d  Mnd  3d 
■ttbdiTieioM  of  section  904  of  tbe  Code. 
raUting  to  proTicioiuil  **  teiMdies," 
whieh  eppi J,  in  (fenenil  terse,  to  ell 
jndgmeot  debtoie,  wbep  eaexeeHtion 
Ime  been  retvnied  mMatiidUd  end  the 
jedgneni  debtor  refueee  to  appijr  bis 

.  property  in  setisfiietiou  of  the  jndg- 
{Id.) 


4.  The  stetQte,  being  ^enerel  ia  its 
terms,  embradag  all^jiidtfroent  debt- 
ors," it  is  bot  a  Ikir  aiKireaifonable 
eonstraetion  to  be  given  to  it  as  a 
reioedial  statute,  that  it  inelmies  all 
persons.      Corporations    ure  not  ex- 

'  oepted,  in  terms,  and  ought  not  to  be  in 

'  practice.    (Id.) 

Sk  la  an  aetioa  against  stoekholders  of  h 
cor.pofaiion,  broaght  bjr  a  ereditor,  to 
chiuge  them  ludividaaily  with  a  debt 
of  the  corporation,  a  judgment  obtained 
against  the  corporation  is  snlBcieut  evi- 
dence of  ite  indebiedneto  to  charge  the 
det'eiidaute.  unless  shown  to  have  been 

-  obtained  through  cotlubion  or  fiaud. 
{Cwklin  agt.  Firman,,  57  Barb.y  484.) 

%t  Wheve,  hj  statate,  etoekhoiders  are 
1  HMde  Uabie  for  all  the  deiHs  of  «  cor- 
poration, to  an  amount  eq4ial  lo  the 
amount  of  stock  held  by  theui*  tbey  are 
so  liable  tts  jwrtiiers,  on  the  iodebied- 
Dess,  AS  origmal  debtors,  at  the  amount 
'  the  couinict  with  liie  oompaay  ia  com- 
pleted.   (/<i.) 

7.  And  altboagh  tbe  statute  contains  a 

Erohibiiioa    against  suing   the  stock- 
ulden,  teparaiefyt   vBiit  a  judfj^eitt 
has  been  obtained  a^iust  the  company, 
yet  if  it  gives  tlie  ngbt  tea  eiwdifor  to 
sue   one  or  all   of  the  stockholders 
iBf^tktr  with  the  corporation,  and  on 
the  recovery  of  h  jodgmeBt  a^inai  die 
.  corperation     atttnorises    a   jadgmeat 
agaioat  tlie  etoekhoiders  als<>,  there  is 
DO  period  ot  tiuM,  after  the  debt  is  iu- 
euned-by  the  eeaipany,  when  a  cause 
of  ni'tloa  does  not  e«iat  a|p«fast  the 
stockholders ;  and  i^  suit !«  not  brooght 
'  against  them  within  six  years,  it  will 
'  be  barred  by  the  etatnie  ol  limitations. 

cm 

8.  A  jndgment,  free  from  fraud,  recovered 
against  a  corporation,  is  conclusive 
evidence  of  the  indebtedness  of  the 
corporation,  in  a  eubseqneut  notion 
broaght  aaaiust  a  Btockl.older,  or  the 
trnslees  of  the  cor(K>rHliou ;  end  the 
defendants  in  the  lutter  action  are 
bound  by  it,  as  tallv  as  the  corporation 
itaell  (MOUr  agt.  Wkita,  Sf  Bmrb., 
AM.) 


9.  When  the  tinstesentf  a  sisepaiatinnnra 
eoedt  there  's  ho  liaiMUhip  lu  eafwoing 
the  rale.  If  a  jodgmeut  agawet  the 
ecH-lforatiDa  is  unjasiiy  oinaMu^l,  tiy>y 
are  guilty  of  a  grave  deselietiou  of  dncy 
if  they  fail  u»  use  the  means  |>rovided 
by  Jaw  to  have  the  iadguieut  retwaoa 
or  vacated ;  and  if  ihejr  allow  an  ou- 
jnst  jadgflieiit  to  reiuain  in  foree  agaiest 
the  corporation  wfaoee  interests  ihey 
have  undertaken  to  guard,  they  cannot 
eoiBplain  when  it  is  enforced  against 
them  personally.    (MJ 

10  Where,  in  each  aatioo,  the  complaint 
aUeged  thn  teeover^r  of  a  judgment 
■gainst  the  eoriieration,  and  that  the 
suns  wae  nupMid.  in  fWi  £»ree  nnd 
owing  to  the  pluiutitt': 

Beld,  that  this  wa«  a  sufficient  statemeni 
of  the  indebtedness  of  Uie  t^orporatien 
to  the  plaintiff,  without  au^  averment 
ae  lo  the  time  when  the  original  indebt- 
edness was  constructed,  what  it  was 
for,  or  how  much  it  was.  {Id,} 

II.  The  complaint  in  such  anactton  nee^ 
not  state  that  the  defendHUU  wer^ 
truBiees  of  the  oorponitiou  when  liie 
debt  was  contrikCttid.  For  an  omissiuu 
to  file  tiie  annual  rei>ort  required  by 
the  statute,  the  tru«tees  arv  Jiable  for 
all  the  debts  of  the  oorp<Natious  then 
existing.    (/<!}  i 

liL  An  iUiegiition,  in  anch  a  eomplaint. 
that  the  aefeadauts  tailed  to  iila  any 
such  report  as  is  by  law  required  to  U9 
iilcd  within  twenty  days  of  ianoary 
1st  in  eadi  year,  is  euiicieiiL  {Id.\  . 

13w  The  legislatnre  may,  in  many  wajrs, 
interfere  with  the  actual  adiuinidiratJon 
of  the  affaira  of  a  eorpomtiou  without 
destroying  its  oorporaie  exasteuoo^.or 
impairing  thepowers  of  iie  uauagers 
or  trustees.  ( lis  PtopU  ex  f  W.  Tkt  ifem 
Jrubriate  Awtum  agt.  Oi6era,  67  .^orA. 
6(i3.j 

14L  Althougiif  generally,  where  the  prop- 
erly or  eltocta  of  a  corporation  are 
seised  or  sequestrated  by  virtue  of 
atauites,  ill  the  exercise  of  the  vieiUMaeA 
power,  tlie  siatatcf  ihemi«lves  provide 
aouie  mode  of  judicial  proceeding  for 
the  purpose^  stich  a  provieiou  ie  not 
esseutiai  to  the  validity  of  the  statute. 
On  the  ^ouiniry,  ii  is  a  well  settled 
rule  that  where  the  legislature  has  the 
power  to  provide  redness  for  either  a 
public  or  private  wrung,  the  remedy, 
or  mode  of  r«;dress,  is  wtiully  a  subject 
of  legislative  dtecretion.  (Id.) 


15.  The  art  of  1849  (p.  389,  obufter 
258,)  providing  lor'tlie  proeasntiuu  of 
actions  by  or  a(^mst  **  any  joint  slvck 
eoiBpeny  or  aseuuiatieo,  euustsnag*  of 
seven  or  mora  sharaiMAdara  gr  «Mn> 
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'  datfli,"  in  Ihemuneof its  prwMcnf ,  4tc., 
did  iMX,  it  MenM^  until  ezieodsd  bj  che 
aoi  of  1851,  <p,  838,  cbiip.  455,)  apply 
lo  ikuocimioiit  wherein  ihe  Msinbeni 
were  uoi  eiuutibelden  or  sUicklioiders. 
{Kvutimnd  atiU  Mrai»kd%  9  iMuiaM, 
1/.) 

X6.  The  membort  liable,  at  Mch^  of  any 
**  auieoeiaiioB  coMpoaed  of  uut  1«m  than 
•even  peinuDa,  who  «re  owners  of,  or 

.    bave  an  ioiersM  ia  aiij  pro|>erty,  tight 

•  of  aotion  or  dtiBiaDd,  joiutlT  or  lu  coui- 
moB,  or  who  may  be  Uabie  to  any  ac- 

•  tioa  oo  aooount  of  socb  ownenihip  or 
iniarstt/'  are  now  avdsrtbe  provisions 
of  the  act  of  184S),  liable  in  a  suit  opoo 
an  indebtediiess  of  saeh  associauon, 
after  jadgmeat  against  it,  aad  exeea- 
tion  returned  unsalislied  tbereou.  (IcL) 

17.  The  statnte  preserved,  bnt  did  not 
extend  the  right  to  enforce  agai  use  soch 
memben  a  liabtbry,  as  partners,  which 

•  «iusied  independently  of  it.   \Id.) 

18.  In  an  action  against  the  associates. 
-  after  judgment  and  execntlon,  returoeo 

%uUa  bona  against  the  association  f  see 
laws  18&3,  p.  985,;  ibe  plaintiff  is  not 
eucitied  to  recover  costs  of  the  original 
•oic    {Id,) 

i9.  The  aots  of  1640,  (p.  388,  ehap.  958,) 
and  1851,  (p.  838,  chap.  455,)  iu  «ia- 

'  tieato  snks  ai^nst  j44ii(  sMok  com- 
faiiies  and  aaMnriaiions,  were  intended 
•to  apply  to  suits  baviii|(  iu  view  a 
nunedv  against  tlss  '*  joint  property 
and  effects"  of  suoii  companies  aiid  as- 
sooiMiions.  (Bm'he  agt.  Rm»mU,  2 
LaiHtinp,  944.) 

80.  When,  tberefova,  au  aottou  merely 
aeefcs  lo  reairaia  an  unincorporated 
assueiation  by  in}«neti«a«  from  carry- 
tog  iuio  effect,  lis  resolotiou  of  suspeu* 
siou  against  one  of  the  members  nt  the 
assuciaiion,  it  is  not  within  the  mean- 
ing of  said  acts  and  is  not  well  bruoght 
against  the  president  of  the  association 
merely.    (Id.) 

As  Ambssmbiit.   (Id.\ 

Attobcjit-Obbiuui..  [M,) 

COKTBM]*T.   [Id.) 
PlIACUOU.    {Id.) 

008T8, 

t.  Wbere,  at  tbe  dose  of  the  evidence 
on  the  trial,  (he  ouurt  directW  a  ver- 
dict for  iha  plaintifff  and  ordered  the 
Mion  reserved  for  iortbor  oousidem- 
tiou,  witb  leuvo  to  the  defendant  to 
move  for  a  new  trial  on  •  case  to.  be 
made  and  settled  u  the  usual  man- 
ner ;  and  without  waiting  fur  tbe  de- 


termioaliott  of  tbe  court  upon  the  case 
reserved,  and  befure  any  order  direct- 
ing Judgment  in  tbe  action,  tbe  defend* 
ani  made  and  served  a  ease,  which  was 
settled  M  the  nsual  lurp^  and  there- 
opmi,  BBOved  for  a  new  trial  on  notice 
at  a  special  tera^  beUl  hy  the  aam^ 
jadge  wbo  tried  tbe  eai^e,  tbe  pluiutiff 
at  tlie  same  laoM,  aw^ved  for  j^adguient 
on  tbe  verdiet^  and  tbe  mutiou  for  a 
Mw.txiai  was  denied,  and  judj^mmit 
directed  for  plaiiniff  on  iba  venket  s 

Wdj  that  tbe  plaiutiff  was  not  eatiUe^ 
to  costs : — ^Before  argument  on  h  case, 
for  a  new  triaL  $30,  and  for  argument 
of  said  ease,  $40.  (ifoiMM  ag(.  YohixxHt 
aa^,  &) 

9.  Tbe  motion  for  a  new  trial,  allowing 
tbe  practice  to  be  correct,  was  prema- 
ture ;  as  at  tiie  lime  it  was  made  (he 
trial  of  the  action  waa  not  ilnished ;  the 
flaal  determiaatieii  wussuiipeiided  until 
tbe  further  order  of  the  court-<-a  sns- 
penaion  the  court  had  authority  to  make 
KCodM,%^M).    (Id.) 

3L  Until  the  fnrtber  order  of  tbe  oourt,  no 
judgment  could  be  entered,  as  it  was 
undetermined  who  should  hHve  jndg 
ntent.  Tbe  hearing  of  the  case  reserved 
was  pan  and  parcel  ot  the  oritfiual  trial, 
to  wnich  sobd.  5  of  teeiion  307  ef  the 
Code  has  no  application.    (Id,\ 

A.  If  in  fp.ct  the  sum  total  c/t  the  acrmmte 
of  the  parties  exceeds  $400,  it  is  not  ne- 
oesttiry  that  tbe  action  be  first  brooght 
in  a  justice's  conrr,  and  that  tbe  aniunnt 
of  the  accouoi^  sbould  be  there  shown 
by  proof  to  exceed  $400.  The  jurisdic- 
tion of  (he  justice's  court  may  he  shown 
by  '.he  pleadings.  (Lund  Hgt.  Broad- 
A>mf,  aiiUf  146 ) 

5.  w  bere  the  complaint  alleged^  anbslan 
tbiUy,  tiwt  tbe  nleintiff  rendered  labor 
and  aervioee  to  toe  defendaiHs  nt  agreed 
pnoes  to  tbe  sum  of  $150,  and  then  ad- 
mitted or  alleged  that  the  defendants 
bave  a  cmmtm'-ciaim  or  Htojf  to  the 
plaintiff's  account  of  $400  Vdl  leaviiig 
an  amount  due  the  plaintiff  of  $40  Sf, 
whicb  has  not  been  |Miid.    (Id.) 

6.  And  the  defendants  in  tb<»ir  answer 
admit  all  the  roat«-riHl  MllegHiions  iu 
tlte  cumplHint,  except  thai  they  dmiy 
that  they  ever  refutied  the  {ilMintitt  ail 
acconiiting  and  setcienient  of  the  ao- 
connts,  and  allege  that  the  plaintiff  mid 
defendants  have  bad  an  accottiithig 
and  settlement  thereof,  and  that  the 
balauce  as  litiiled  in  the  plaintiff's  com- 
plaint, is  still  unpaid.    (Jd.) 

7.  And  tbe  referee,  to  whom  the  canse 
was  submitted  upon  the  peadiugM— no 
oiber  evideuce  being  given,  fotmd  tidal 
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Ibe  aoeonnt  of  the  plaintiff  exceeded 
the  aoeonnt  of  the  defeiulHiits  by  the 
aoiD  of  $40  87,  and  directed  itid^nieiit 
fiir  plHintilf  HoeordiMgly ;  held,  thai  the 
^Iniiff  WM  witUUd  to  auU,    (Id,) 

&  The  defendant*,  to  avoid  Uability  for 
coau,  ahottUi  have  answered  that  they 
bad  paid  the  anma  on  account  of  the 
pkintiff'n  work,  and  not  udmtited  that 
they  had  an  acconiw  by  way  of  tet-of 
or  tounier^iaim.    { Id,) 

9.  PaymenU  extinKnIsb  the  claim  or  de- 
maud  of  Uie  creaitur  pro  lanto.    {Id.) 

10.  The  pUiutifl,  in  aa  action  on  coutraec, 
before  u  juHiice  of  llie  peace,  rtfw>v«red 
$Vi^  78  damages  and  $L3  05  ooeis. 
The  defendani.  appealed  to  the  county 
conrt,  and  in  hianoiioe  of  appeal  speci- 
fied the  following?,  ainongat  oHier  jwr- 
ticaUra,  in  which  he  claimed  the  jadg- 
ment  should  be  more  favorable  to 
him: 

*'7th.  The  jnd>rment  ehoald  have 
been  wore  favorable  to  the  defendant 
in  that  <hiUiaKeB  ahoald  not  have  been 
•o  great  by  $2^'* 

"8ih.  Judgment  ahould  have  been 
more  favoruble  to  detendaut  in  that 
dam-iifes  should  have  been  not  to  ex- 
ceed ilOO,  and  should  not  have  been 
more  than  $75,"  (PhImm  agt  JJealh, 
ante,  262.) 

11  In  the  coanty  eonrt  the  plnHitilT  -had 
ind^meut  for  $119  17  damages,  being 
$16  61  less  than  he  recovered  in  the 
oonrt  below : 

Seld.  that  the  plainriif  was  entitled  to 
costs.  The  statement  in  the  appellant's 
notice  of  appeal  is  fatally  defective. 
It  is  impossible  for  the  respondent  to 
know  what  snm  the  appellant  is  will- 
ing the  judgment  should  be  reduced, 
and  it  is  thia  InfonoHiiou  he  wtis 
bound  to  furnish  bv  his  notice— he 
ahould  have  named  the  prer.iu  sum  to 
which  the  judgment  should  l>e  reduced. 
(The  dec'uim  in,  iU  cau  of  Gray  a^t 
Mannah,  30  ffow.^  156,  not  concvared  la, 
a*  tksi-e  the  notice  of  appeal  wu  that  tJu 
judgment  of  the  jnstice  s/mhM  have  been 
for  a  «am  not  exceeding  $35,)    {Id.} 

13.  All  that  the  statute  requires  is  that 
the  modification  desired  should  be 
clearly  and  precisely  stated,  and  it 
matters  not  in  what  language  i  he  state 
ment  h  clotnedf  if  the  requisite  preci- 
sion and  certainty  are  obtained.    {Id.) 

13.  An  appeal  from  the  decision  of  the 
cUrk  or  the  court,  allowing  or  disal- 
lowing oet/J,  cannot  be  sanctioned. 
The  practiee  is  becoming  quite  eooi- 


mon,  batie  is  wholly  irregular  and  im- 
authorised.  It  would  ite  ireatiug  tlit* 
humblest  ministerial  action  an  judicial 
—converting  the  clerk  of  a  court  iuio 
a  judge,  wirhout  any  color  of  aiuhoriiy 
for  »o  doing.  (BaUey  agu  Stone,  anie^ 
346.) 

14.  The  onlv  duty  the  clerk  is  required  or 
pemiittea  to  pc-rform,  iu  relation  to  the 
co8t.s,  is  to  ascertain  and  determine 
what  items  of  costs  and  disbtir9en»i;nta 
the  paiiy  preseniiu>;  cotits  for  adjust- 
ment is.  by  law,  entitled  to.  The  ques- 
tion whether  he  is  entiiled  lo  any  costs 
in  the  cuuhc  is  for  the  court  to  deter- 
mine, not  the  clerk.    {Id). 

15.  It  is  the  duty  of  a  clerk  to  adiusi  anj 
bill  of  costs  presented  to  him,  Bot 
unless  there  is  a  verdict  of  a  jury,  im- 
port of  a  i'oferee,  or  order  of  the  court, 
awarding  coau  to  the  ptirty  presenting 
the  bill  to  the  clerk,  it  te  not  the  invr 
of  the  clerk  to  insert  the  costs,  so  aa- 
justed,  in  the  judgment.   {Id ) 

16.  If  the  party  deems  himself  entitled  to 
the  costs  in  such  case,  it  is  his  duty  to 
apply  to  the  court  for  an  order  requir- 
ing the  clerk  to  insert  the  oosts  in  tha 
judgment.    {Id,) 

17.  But  if  the  clerk  persists  in  inserting 
the  costs  iu  the  judgment  when  there 
is  no  ad judivauou  entitling  the- party  ia> 
costs,  the  other  party  to  Uie  a«tioa 
must  mov9  to  strike  them  from  the 
judgment,    {/d.) 

18.  After  an  adjndicaiion  by  a  Justice  ot 
the  peace  that  the  accoanu»  of  tha 
parties  exceeds  $400,  the  plaintiff  is 

bound  to  commence  his  action  in  the 
supreme  court,  and  is  entitled  to^Mts 
under  $  304  of  the  Code,  on  the  re- 
covery of  any  amount  in  that  court. 
(Id.) 

19.  Where  several  plaintiffs  nnite  id  bring- 
ing an  actifm  against  the  defendant  to 
recover  damages  which  accrued  to 
them  severally,  and  on  the  trial  th« 
defendant  succeeds  and  has  a  verdict 
against  four  of  the  plaintiffs— the  re^" 
mainder  of  tlie  plaintiffs  recovering 
against  the  defendant — and  the  defeuiT 
ant  enters  jndginent  for  coats  against 
two  only  of  tiie  plaititiff'i>  against  whom 
he  obtained  verdict,  the  defenduiit  is 
entitled  to  cast*  against  the  four  plain- 
tiffs. firaoicJtoaagt.  PiejYse,  aate,  3^t.j 

30.  If  the  two  plaintiflb  against  wbdm 
costs  are  insetted  in  the  record  of 
jodgment,  desire  to  eompel  the  defeiKl- 
ant  to  eoter  judgment  against  all  the 
plamtiffs  against  whom  the  verdict  waft 
rendered,  tliev  mast  applv  to  the  «oiivt 
for  that  raiiat;'  They  oaunoc,  OQ  fllotioB» 
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tet  aside  the  JD^gment  for  iir^olaritj 
on  thai  yruuiid.    {Ad.) 

21.  Where  the  evidence  on  the  trial  pre- 
0enT8it  qnePticMi  of  fact  for  rhe  referee  to 
ded(ie,  liia  finding  on  such  fact  ninat  he 
held  cnnci naive  on  the  parties.  (Barker 
a^t.  WkiUf  ante,  501.) 

22.  Where  the  action  is  in  equitv,  the 

fiving  or  witliholding  of  costs  is  In  the 
iscreiion  of  liie  referee.  As  a  general 
rale  the  court  will  not  Attempt  to  con- 
trol that  discretion  on  appeal.  Cer- 
tainly not  except  in  case  of  its  palpable 
abase.    {Id.) 

S3.  The  plaintiff  haying  failed  in  the  ac- 
tion on  the  principal  subject  of  liiiga- 

.Uon ;  recovering  however  on  one  minor 
branch  of  it.  was  allowed  his  co^ts  of 
action,  excepcinij-  two  thirds  of  the  dis 
bursements,  and' was  charged  with  the 

.  eosts  of  one  uf  the  defendants  defense. 
ild.) 

Meld  J  that  the  adjaatmeiit  of  the  costs 
was  not  so  on  fair  and  inequitable  qa  to 
reqaire  this  court  to  interfere  with  the 
^ecistott  of  the  referee.    {Id.) 

94.  CostJs  in  eqnitr  snits,  even  ajrainst 
ezecotors*  are  within  the  discretion  of 
the  coaru  ( Von.  Miper  agt.  Poppea- 
A«u4eifc,43iV:  r.,68.)^  ^'^ 

2*.  When  the  issuee  m  an  action  of  fore- 
oloeure  are  referred,  the  referee  is 
charged  with  the  datj  of  making  h 
decision  ou  the  qnesiion  of  coste. 
{SUvens  agt.  Veiiane,  2  Lantiug,  ^.,> 

8m  CoKPonATroif.   (Id.) 

EXKCUTORS  AKD  Al>UX2fI8TRATOnS. 


COUNTERCLAIM. 

1.  In  an  act  lop  for  unlawfully  and  wronc 
fully  taking  and  carrying  awav  certain 
goods,  chattels,  household  furniture, 
wearing  apparel  and  jewelrv,  the 
propcrtv  of  the  phiiuiifis,  of  the  valde 
of  |4,I70,  and  that  the  defendant  con- 
rerled  and  di^tposed  of  the  stime  to  his 
own  one,  to  plainiiHs'  damage,  $5,000. 
And  the  answer  of  the  defendant  coi^ 
tains  specific  denials,  putting  in  isane 
*very  material  alIeg>ition  of  the  com 
plaint,  and  also  a  counter  claim  for  the 
recovery  of  fSiiO,  damages  alleged  to 
bav»  been  anataitoed  by  the  defendant 
by  reaaon  of  die  plaiDtiffa  nwiringde. 
fluiUl  iu  the  perfomance  of  th»  condi. 
tion  oontained  in  a  ehattel  nortgagef 
Mtecuied  by  the  pkintiils  io  the  defend^ 
ant  npoQ  snid  propeityi  and  the  defend- 
Mi%  tlieroqjpoii,  took  p^saoeakni  of  m 


moeh  of  the  property  as  be  eooid  find, 
bm  plaintiffs  had  befcire  that  time,  se- 
creted and  removed  a  pan  thereof, 
which  eould  not  be  foand;  that  it  was 
snhsequenily  discovered  that  the  phiin- 
tiffs  had  no  title  to  a  part  of  the  pro|>- 
ertv  taken  bv  the  defendant,  although 
incloded  in  tne  roortgRge.  and  the  tame 
was  replevied  and  taken  from  the  pes- 
session  of  the  defendant  by  the  tnie 
owners  thereof,  wiierebv  the  defendant 
sustained  loea  to  the  amount  of  $360, 
for  wliich  araoout  he  demands  jadg- 
meat  against  the  plaintiffs : 

Bield,  that  this  counter  claim  is  not  con- 
nected with  the  trespass  npoa  which 
the  plaintiffs  rely,  nor  ran  it  be  claimed 
that  it  arose  out  of  the  transact  ion  set 
forth  in  the  coniplaint,  and  that  it  can- 
not be  upheld,  withoni  a  great  streteh 
of  the  meaning  of  the  wonis  ••  subject 
of  the  action,^  beyond  their  trne  and 
proper  8ignifieHi;ee.  {Ohmmiortl  agt. 
Cagney,  ante,  125.)  • 

2.  It  aeem$,  that  nnder  snbdiviaion  I  of 
Met  ion  1 50  of  the  Code,  a  eonnrer-efaim 
may  lie  inferpoeed  in  an  action /ok  a 
tort,  provided  snc-h  coniiter  claim  arises 
out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plain- 
tiffs' claim,  or  is  conuerted  with  the 
snbfect  of  the  action.  (  We  think  that 
this  dictum  cannot  be  ruttaitted  on  author- 
ity, bnt  on  tfu  ^ntraiy  the  autiioritiet 
that  bear  on,  the  qiustion  ai'e  decidedly 
odiferH  to  this  new.— RjSF.)    {LL) 

3.  When  the  plaintiff  ie  to  transport  a 
caruro  to  he  delivered  to  him  by  the  de- 
fendant from  liocheater  to  New  Tork, 
by  way  of  the  canal,  and  the  plaintiff's 
boat,  being  froren  np  in  the  canal 
on  its  pass^ige,  is  injured  by  measures 
taken  by  the  defendant  to  preserve  the 
cargo: 

Beld,  in  the  action  bronght  by  the  pFain- 
tiff  against  defendam  for  ihe  injuries 
so  done  to  his  vepsel,  that  evidence  of 
a  eoanter-claim,  existing  in  fayor  of 
defendant  against  plaintiff,  for  dam- 
aires  occasioned  to  the  cargo  by  the 
alleged  improper  delay  of  the  plaintiff 
in  protecQting  his  voyajife,  was  admia- 
aible,  and  that  its  rejection  was  error, 
there  being  eenflicting  evidence  as  to 
whether  there  had  been  such  improper 
delay.  {Starhird  ogt.  Sarront,  43  ilT. 
r.,  200.)  ' 

See  Eqditabub  Sisrr-oKr.  (Id.) 

■ 

COUNTY  CLERK. 

1.  The  contmcta  of  a  oounty  elerk.  in  the 
name  of  the  comity^  for  .the  printing 
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n«cs«mai7  and  proper  to  enable  him  to 

Eerforui'the  diiues  of  bis  office,  are 
indioK  nptm  ihe  coniity.  (Tfu  People 
ex  rtl  Kinn^  ngL  Thd  Board  of 
tKpervuiort  rf  Cartimd  Ccm/^t  58 
B^it.,  139.; 

CJOUNTT  COUKT. 

1.  A  wHn/y  eomri  hMJurttdictiM^  of  an 
action  to  fortclott  a  mortgage  whieh 

'.  cantaiiM.  in  addition  to  the  premises 
descritied  .and  litaated  in  its  own 
county,  Unds  deacHbed  and  situated  in 
another  county.  {Strong  agt.  B^fhme, 
«nte,  117.) 

2.  A  conntv  eonrt  mart  be  held  at  the 
place  appointed  br  law.  In  matters 
requiring  notice,  the  connty  judge  can- 
non hold  an  adjonmed  court  At  his 
chambers.  (Bmneit  agt.  Cooper,  *7 
Barb.,  642.^ 

3.  Where  a  county  judge  adjourned  ifie 
coiirt  to  his  cimmbert,  an<*  tliere  heard 
ail  the  proceedings  for  the  discharge 
of  an  insolTCUt,  and  granted  the  dis- 
charge : 

Meld,  that  Che  «me  was  Toid.    {Id.) 

See  Appb.vi>   (SSBarb.) 
Appkal     '2  Lansing.) 
IXfluLVEKT  Dkbtob.     [Id.) 

COUNTY  JUDGE. 

gee    MUHIGIPAI.     COKPOBATIONS.      (57 
Barb.) 

COUNTY  POOB. 
A«  Pauper.  (SZratuia^.) 

COUNTY  TREASUBEB. 

1.  The  compensation  to  a  eotmty  ^Jsm- 
nrer,  where  the  board  ot  foperrjeors 
have  omitted  to  fix  it  otherwise,  is  one 
half  ef  one  percent,  fur  receiving,  and 
we  half  of  one  percent,  for  disbursing 
monevs.  until  the  commissions  come 
iipfo'|500:  which  sum  tbcy  omnot 
exceed,  except  in  those  conwies  where 
other  c»»mpeiisations  are  fixed  hv  law. 
( The  Board  of  Sapenouiort  of  the  County 
of  outgo  agt.  Hejidryx,  58  Barb.,  2?».) 

2L  In.the  aliseuce  of  any  act  or  resolution 
of  ilie  board  ol  suueivisoi-s,  fixing  the 
compensation  of  the  couniy  treasurer 
therefor,  he  is  entiiled  to  a  commirtion 
of  one  iwr  cent,  for  receiving  and  dis- 
barsiug  moneys,  between  the  time  of 


Uie  settlement  of  his  acconnt,  for  th* 
previous  year,  with  the  board,  in 
November,  and  the  expiiatiou  of  his 
term  of  office  on  the  1st  of  Jaottary, 
thereafter.   {Id,) 

COVENANTS 

1.  The  prsTisimisof  the  Re^isod  firatiite* 
(i  R.  8..  790),  that  no  eovetmnt  shall 
be  implied  in  any  conveyance  of  real 
estate,  whether  such  conveyance 
contains  special  covenants  or  not, 
do  not  apply  to  leases  for  years; 
but  in  sncn  cases  a  covenant  fof  quiet 
cnjovnient  is  ordiuaily  implied.  {Bwrr 
agt,  'UteHton,  43  JT.  r.,  462.) 

2.  But  where  a  lease  coetains  an  etftrtm 
covenant  for  quiet  enjoyment  without 
moUsiaiioK  or  duiwvaiuse  from  Ike 
iaeor,  kie  ettcceeeore  oraetigne,  no  other 
or  further  covenant  in  respect  to  eii> 
Joyment  will  be  implied.   U»*) 

iSbeWAVtiAirrr.  (WBarft.) 
Easkmbkt     (2  Lanewg^) 

CBEDITOR& 

Set  LiBW.  (58  Barb.) 

PKAiCncB.  (2  Jxuuiiigk) 

CREDITORS  ACTION. 


1.  An  action  by  a  general  assignee  of  an 
insolvent  debtor,  to  have  declared,  an 
assign    mttnt  of  a  lease  of  real  estate, 
absolute  on  its  &ce,  made  by  the  debtor 
to   the  defendants,  a    mortxage,    as 
security    for   money    loaned   lo   the 
debtor  and  to  redeem  the    premisea 
tberefiom,  and  upon  the  trial  the  court 
decree  that  the  assignment  is  a  security 
in  the  nature  of  a  niorigage,,  and  tliat 
the  plaiutilf,  on  {layment  of  a  certain 
sum  of  money  to  the  defendants  within 
a  certain  time  the  detendants  should 
ivassign  the  lease,  but  in  d^ault  of 
such   payment  within   the   time    the 
plaiotitr's  complaint  was  to  stand  dis- 
missed out  of  conn,  and  the  plain  tiff, 
neglects  to  pay  the  money  and  does 
not  in  any  respect,  complv  with  the 
terras  of  the  decree : — Bucn  an  action 
and  decree  is  no  bar  to  a  subsequent 
action  brtjught  by  a  receiver  in  supple- 
mentary prt)ceediug8  of  the  debtor,  to 
reach  his  interest  in  the  property  leased 
and  to  get  the  benefit  of  the  decree  m 
the  hMuds  tkf  an  assignee,  cbiimiug  as 
owner  absolute  by  an  assignment  of 
the  lease    and    rne  deciiee  from  the 
original  defendant,  with  Ihe  consent  of 
the  plaintiff  in  the  first  sait.   {BvUee 
agu  />i^,  anCe,  3^0 
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%  Tb^  mnin  porpi>f«  of  the  fIrM  salt  was 
uot  merely  to  v-ecfeem.  bat  to  HhW  the 
awiignuieiit  •f  Ihe  leiiae  adjud^red  to  be 
merely  m  iiiortfTHxe ;  therefore,  the 
/hi lure  of  the  phiiniift  In  thai  itiiit  to 
pny  the  sam  decreed  to  be  due,  witliin 
the  time  Hllowed,  and  a  divmisMl  of 
the  cotiipUiut,  did  not  opperate  as  a 
itnct  foractoaore,  and  a  U>fSm%iitt  (tf 
tlie  eataia.    {Id.) 

3.  Besides,  th«  tine  allowed  to  a  pnrty 
to  pay  the  amoaut  accrued  to  be  due 
no  a 'bill  to  redeem  is  asnally  six 
months ;  in  this  case  it  was  Itmited  to 
two  months,  aud  to  pay  the  large  sum 
of  126,240  97.     (/d.) 

4.  Again,  if  the  claimant  of  the  pmperty 
as  Hudij^iiee  of  the  oritftnal  defetidknts, 

;  insists  apon  this  forfeitnre  he  ninst 
show  that  the  decree  clear! r  gives  it 
to  him ;  and  It  weies  that  tnere  never 
Was,  tn  Ibis  rase,  any  Mnai  order  (on 
proof  of  the  fact  that  there  had  baan 
no  payment,)  that  iba  con |>taint  should 
siMiid'diaiDissad.  This  llual  order  is 
necessary  in  a  strict  foreclosure  im- 
plied from  a  dismissal  of  a  bill  to  re- 
deem:  nniil  that  order  It  obtained  the 
recoras  of  the  court  do  not  show  which 
party  has  linally  obtained  the  i^dv- 
meut  or  wlio  is  the  awner  of  the  uMia ; 
and  until  that  order  is  obtained  tlia 
eomplaiuaat  may  apply  to  have  the 
time  to  pay  ibe  Mnioam  decreed  to  be 
due,  extended.    (Id.) 


CRIMINAL  LAW. 

t.  All  inatmctions  or  lofofmatioii  gitan 
by  the  court  to  the  jury,  having  a 
tendency  to  influence  the  verdiot,  are 
a  parto/the  trial,  within  theprovlsioAs 
(2  U.  8.,  759,  $  13^,  that  no  person  In- 
dicted or  felony  can  be  tried,  unless 
be  be  personally  present  daring  such 
trial  {Mwenr  aift.  P^pU,  43  A.  F.,  1.) 

3.  Aeoordingly,  whara  the  plaintiff 
fin  error  having  been  Indicted,  and 
being  on  his  trial  for  monfef,  after  the 
jnrv  had  retired  to  delilierate  open 
their  vei-dlct,  they  returned  into  ooort 
aud  asked  certain  qoestions  of  the 
conrt  as  to  what  bad  been  the  evidence 
on  particnlar  pointai  to  which  the 
court  replied. 

Beld^  that  this  was  a  proceedhig  upon  the 
trial  within  the  starnte,  and  the  pris- 
oner not  having  been  present,  it  was 
error,  for  which  bis  convietioo  oiast 

'  be  reversed.  ' 

3.  JTcU  fttrther,  that  neither  the  pMs- 
eiiee   of  tiia  ptiauasi'a  <o«iiaal,  nor 


hie  omlsalon  to  objeeti  ooald  waive 
the  illegality.  {Id.) 

4.  The  proof  of  exchnaive  potaessioff 
by  tbe  prisoser  raoently  aAer  the  theft, 
or  the  whole  or  «oine  part  of  the  stolen 
property,  is  sofllcient  when  standing 
alone,  lo  (brow  opou  him  the  bnrden  of 
ah  owing  how  he  cmvm  by  it,  and  if  he 
lisila  to  do  so,  warrants  the  jnrv  in  con- 
victing him  of  larceny.  And  if  the 
property  was  fbown  to  have  been 
taken  by  burglary  or  robbery,  soch 
f.ossession  nnexplained  is  sofllcieut 
also  to  warrant  a  c^nvletlon  of  those 
crimes.  {K%ieha/^0ckar  agu  PtopU, 
43  if,  r.  177). 

8u  Arrrst  or  JcDOMSirr.   {Id.) 
EVIDEVCK.   {Id.) 

Jury.  (Td) 
Larcrnt.  {Id.} 

PLRADIlfO.     (/if.) 

5.  Where  a  person  has  been  gotlty  of  a 
burglary  and  a  larceny  at  the  same 
time,  he  may  be  Indicted  for  either  tbe 
burglary  or  the  larcenv  separately, 
and  convicted  of  the  olfense  charged. 
{Tki  Pe9p(»  tiUU  Smith,  57 Barb., 46,) 

6.  There  is  no  merger  in  such  a  case 
which  is  ikvaihible  to  the  acensed  by 
way  of  defense,  until  there  has  beea 
a  trial  and  conviction  for  tbe  grater 
oflvnse. 

7.  Bnrglarv  and  larceny  charged  in  the 
same  in<fictinent  as  having  Seen  com- 
mitted on  the  same  occasion  is  a 
coniponnd  offense,  nnd  upon  the  trhtl 
the  party  acensed  may  be  convicted  of 
either  one  without  the  other.  {Id.) 

8.  If  there  has  been  a  conviction  for  the 
burglary,  a  plea  of  atUM  Jirii  eimwici 
would  be  a  good  answer  and  defense 
to  a  subseonent  indictment  for  the  lar* 
ceny  whicn  was  committed  the  snme 
time  and  by  means  of  the  buiylary. 
It  is  all  the  same  felonv  and  thelesser 
is  merged  and  satisfied  in  the  convio 
tiou  and  punishment  of  the  greater. 
ild.) 

9.  So,  aeonvlefion  for  the  larceny  whteh 
was  committed  by  means  of  the  bur 
glary,  will  constitute  a  bar  to  any  sub 
sequent  trial  i»nd  conviction  of  thede 
fondant  for  tbe  oflense  of  the  bdr 
glary.  {Id.) 

10.  There  cannot  be  two  convictions  foi 
separate  acts  constitutiny  iha  same  fel- 
ony. If  it  is  all  the  Hume  felony  one 
conviction  is  a  bar  to  any  other  fut 
the  offense  of  wliatever  degtee. 
(Id.) 

11.  On  tbe  trial  of  an  indictment  tor 
laMeoy  m  sftfialing  '^pronisaory  notes," 
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a  witness  te«tified  that  the  bills  stolen 
*'  were  ot  ihe  cnrrencj  ordiuarllj 
known  hs  greenbHcks," 

ffeUj  that  tliis  proof  was  toiiM  evidence. 

''  at  leMt,  of  their  genuineness,  and 
when  tHken  in  conjnneiion  with  the 
further  fucr.  to  whien  he  testified,  that 
thev  were  of  the  denominntiitn  ef  one 
humired  dollar  bills  of  that  rnrreney, 
tliere  was  enough  evidence  also  of  tlie 

•  value  to  sustitin  a  conviction.  {Bem^ 
agt.  Tke  Peopte,  57  Barb. ,  324. ) 


19.   Where  th«  jodge  on  sneb  a  trkil, 

-'  charged  the  Jnry  that  good  character 
should  not  shitrltl  the  pris«>nera,  if  from 
all  the  testimonj  (which  of  course 
included  that  upon  the  subject  of  chnr- 
actfr)  the  jury  believed  them  to  be 
guilty  ;  tiiat  iHey  were  to  consider  all 
the  evidence,  and  where  they  had  a 
well  reasoned  doubt  arising  out  of  all 

4  tke  tefftmoHy,  good  character  shonid 
protect  the  priiMmers,  and  should  in- 

.  sure  their  acquittal.  If  the  jnry  had 
**  any  reasonable  doubt  arising  but  of 
the  testimony.*' 

pfld^  that  the  charge  shonid  be  all  taken 
.   togetiier,  and    so  taken,   it  oould  not 
have  misled  tlie  jnry.  (Id.) 

13.  In  the  impannelling  of  a  jnry  in  a 
"criminal  case,  one  of  the  jnrors  was 
asked  **  if  he  had  formed  an  opinion  as 
-  to  tlie  general  character  of  the  prison- 
er?'' He  replid  that  he  had;  thHt 
'*  his  general  character  was  bad  ; " 
and  that  "  be  ^the  juror)  was  biassed.'* 

JSild^  that  these  admisBi«na  renderei)  the 
|nrv  incoroi>etent  Ikgraham.  P.  J. 
disMUted.  (AlUn  agk  T/t£  Ptop^,  57 
Btti-6.,  338.; 

i 

M.  Whatever  objection  there  nay  have 
baen  under  tlie  English  system,  to  two 
.  grand  jnries  aittiiig  iu  the'  satme  county 
at  the  attne  time  the  C'  fie  lias  relie veid 
the  dilHeulry.  The  flOth  section  direeis 
that  the  courts  of  oyer  snd   terminer 

'  shall  be  held  twice  annnally  in  every 
county,  snd  as  many  more  terms  as 
the  judges  shall  appoint.  The  S3d 
section  provides  fur  extra  conns  to  be 
appointed  by  the  governor,  and  the 
24(h  section  provides  for  the  adjourn- 
ment of  any  court  to  a  future  day. 
The  holding  of  one  brunch  of  the  conrt 
doefl    not  prevent  the  holding  of  the 

'  regular  courts  as  provided  by  the 
statute.    Per  IkobaBam,  P.  J.  \ld.) 

!&  It  is  nM  a  valid  objei*iion  to  a  writ 
of  errcu*  fo  remove  a  case  from  a  ronrt 
<if  sessions,  that  it  does  not  require  a 
return  of  the  jud^mmt  below,  or  a  re- 
ttm  of  the  proceedings  on  the  indict- 
meut  *^if  jwdgmunA  U  thMrwpoh  gim^ 


{Phillips  agt  The  People,  57  Barb., 
353-) 

16.  Nor  is  it  m  ground  of  objection  to 
the  hearing  of  the  case,  in  the  ^ufireme 
Conrt,  upon  the  writ  of  error,  that 
there  is  no  return  of  any  record  of 
judgment.    {M.) 

17.  It  is  snfflcient  if  the  writ  in  terma 

commands  that  the  record  and  proceed- 
ings (which  inclade  the  indgment.  if 
any  be  given)  be  certilied  to  the  f!^n> 
preme  Court,  and  the  answer  of  th» 
oort  of  sessions  sets  forth  the  indict* 
ment,  the  trial,  the  exceptions,  the 
findings  of  the  jnry,  and  the  jodgmaiit 
of  the  conrt  thereon. 

18.  A  declaration  or  admission  if  mado"^ 
before  i  he  aconsed  is  conscious  of  being 
chaiged  with  or  sa8))ected  of  the 
crime,  is  admissible  in  evidence  under 
all  circa mstances,  however  made  or 
obtained  ;  under  oath  or  withonr,-  upon 
a  judicial  rmceedmg  or  otlierwi^. 
But  if  made  afterwards,  the  law  at 
once  becomes  cantious  aiid  hemtaring^- 
The  true  iii<]uirv  then  is,  was  it  voloii- 
tary  f  For  nulei*s  it  i^  entirely  voluii- 
tarV.  it  is  held  to  (>e  not  admissible. 
PefPoTTBB,J.   (/rf.) 

19.  By  volnntary  is  meant  proceeding 
from  the  sponranenns  sngge^^tion  of 
the  party's  own  mind,  free  from  tho 
influence  of  any  exiiraneous  disturb- 
ance. 

20.  Where  the  accused  while  rnid^r  ar- 
rsst  for  siealiiig  a  hone  was  toM  bv 
the  complainant,  ami  again,  in  bis1»- 
■taiice,  by  iho  officer,  that  **  tke  bett  Ae 
(tlie  accused^  amid  d^  mtt  tn  otm  'it 
np ;  that  tkii  would  be  betttrfor  Am. 

ffeldt  that  a  confession  made  under  this 
advantage,  if  be  confssse<l,  was  net  a 
volufUary  con/essiou.    (/<^.) 

21.  On  the  trinl  of  an  indictment  Ibr 
stealing  a  horse,  it  is  erroneous  to  ad- 
mit evidence  of  the  accused  taking'  a 
WAgon,  on  the  same  night.  fVura  an- 
other person.  The  takinif  ot  a  wtiiron 
to  use  with  the  stolen  horse,  if  they 
were  used  Together,  is  a  corrohoratmg 
circnmstance  to  tlie  main  charge,  and 
can  be  used  as  evidence  for  that  pur- 
pose ;  notwithstanding  it  is  pmof  of 
another  ftflonv,  also,  not  chai^d  iu  flio 
indictment.    {Id.) 

2S.  An  indictwent  for  a  misdemeanor  .in 
voting  at  a  geoeral  elvction,,  after  iho 
accused  had  beeu  convicted  of  a  (eU*' 
ny.  need  not  uTIege  that  the  dd^iidani 
voted  hwrntiffly,  unUfkUif  mud  ebr- 
ruptltf ;  those'  words  not  beHiir  eon- 
twued  ift  the  statute.    It  is  •oAkitet 
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if  the  indictment  follows  the  langnR^re 
of  the  BrRtute.  And  if  the  offeiit«e  is 
well  st-c  forth  without  these  woids, 
they  are  surplnsaiure,  and  need  not  be 
proved.  { Hamilton  utft.  The  People, 
57  itei*.,  «e5.) 

S3w  The  insertion  of  those  words  in 
the  indictment  does  not  prejudice  the 
defendrfur,  and  Is  cored  by  the  stiirute 
of  jeofails.      (2  B.  S.,  7^,  $54,  mb. 

84.  The  word  '*  nnMwfully »» is  «II  thnt 
is  necessary  to  <-hai'ac'terize  the  of- 
fense in  the  indictment.    All  beyond 

'  that  is  KorplusHge.    {Jd.) 

35.  Where  the  prosecutor  offers  no  proof 
on  his  part  to  show  that  the  act 
charged  w«s  willtnl  or  corrupt,  bevond 

{jrovinjr  the  fact  of  %*otin}r  by  the*  de- 
endant,  and  his  conviction  no  proof  is 
necessary,  on  the  part  of  the  arcnsed. 
to  show  the  absence  of  wilifnluess  or 
corruption.     (Id.) 

26.  The  defendant,  on  the  trial  of  snch 
an  indictment,  for  the  purpose  of  re- 
batting  the  alleifation  in  the  indictment, 
thut  he  voted  knowingly,  will  folly 
and  corruptly,  offered  to'  prove  thai. 

.  previous  to  liis  offering  to  vote,  the 
Governor,  on  being  applied  to  for  a 
pardon,  hud  writ  ten  a  letter  to  the  ef- 
fesi  that  the  defendant  T«onld  need  no 

tardon  for  the  previous  offense,  he 
eing  a  minor ;  and  that  upon  coming 
of  age,  he  would  be  entitled  to  all  the 
rights  of  a  citisen ;  also  that  he  staled 
bis  case  to  two  eonnsvUors  of  the  8u- 
,  preme  Court,  and  was  adyised  by  them 
-  that  rights,  indnding  the  right  of 
voting,  which  he  had  never  possessed, 
could  not  be  taken  away  from  liim ; 
that    of   snch  rights  he  was  not  de- 

E rived  by  the  conviction;  and  that,  on 
is  coming  of  age,  he  would  be  a 
oiiisen,  and  have  a  perfect  rijifht  to 
vote.  The  names  of  the  counsel  were 
not  given,  nor  did  the  defendant,  in 
his  offer,  allege  that  he  believed  such 
advice. 

^«M,  that  the  offer  mnst  be  deemed 
equivalent  to  an  offer  to  prove  an  ig- 
norance of  tlie  law  by  the  defendant's 
and  that  it  was  not  broad  euongh  to 
meet  the  case.  That  it  was  immate- 
rial and  WHS  correctly  overruled,  be- 
cause it  did  not  negative  the  idea,  even 
that  the  defendant  knowxTigUf  and  im- 
lawfdlly  voted.    (Id.) 

S7.  Every  mHn  is  bound  to  know  the 
hiw;  and  ignorance  of  the  law  is  no 
defense.  And  every  person  is  bound 
to  know  in  law  that  while  standing  as 

you  XLL 


a    convicted    felon    nnpardoned     tha 
statute  forbids  him  to  vote.    (Id.) 

28.  On  the  trial  of  an  indictment,  tha 
accused  cannot  he  allowed  to  show, 
in  his  defense,  an  Hh»ence  of  intent\» 
commit  the  offense  cnarued,  by  proving 
that  he  acted  under  advice  of  ioaufol 
and  others;  especially  where  he  does 
not  allege  that  he  believed  or  relied 
upon  such  advice.  (Id.) 

29.  The  objection  that  tlie  offense  charged 
in  the  indictment,  viz.,  that  the  ro- 
ciised  did  the  act  oi.)tiK<'d  kaomngly, 
wUlfwUy  and  rori-upt/jf,  was  not 
proved,  applies  only  to  a  clai>8of  cases 
where  ffuiliy  knowledge  is  a  pan  of  the 
definition  of  the  onense,  and  ia  the 
material  fact  to  Ije  proved.  {Id) 

30.  Whenever  a  prisoner  on  trial  pnti 
his  genejal  character  in  ispue  hv  his 
own  act,  he  takes  the  lisk  of  its  Hdng 
proved  bad,  and  of  every  presumptioii 
which  snch  proof  lesritim»t»«ly  rnist^s 
against  him.  (i^ienfici- agt.  Tke  People. 
» jBai*.,  51.)  ^ 

3J.  And  so,  where  a  priponer,  upon  trial 
on  an  indictment  for  a  felony,  avails 
himself  of  the  privilege  irranre'd  bv  the 
statute  of  1869,  (Zaw*  o/1869.  ch.  '678, | 
of  testirying  as  a  witness  in  hisowii 
favor,  he  necessarily  puts  his  general 
character  and  credlhilitv,  as  a  witness 
in  isaue,  and  makes  it  the  proper  sub- 
ject of  evidence  on  thut  question.   (Jd,\ 

38.  When  he  makes  himself  a  witness, 
he  becomes  subject  to  ail  the  rnles  ap- 
plicable to  other  witnesses,  notwitn- 
standing  his  other  character,  of  a  pariy 
on  trial  for  a  felony.  (Id.) 

33.  The  stntnte  which  allows  a  prisoner 
upon  a  trial  for  a  crime,  to  become  a 
M'itness  in  his  own  behalf,  at  his  own 
election,  does  not  protect  him  from 
being  impeached,  the  same  as  any  other 
witness.  (Id.) 

34.  Where,  upon  a  trial  for  murder,  tha 
<^uestion  raised  by  ttie  prisoner's  tes- 
timony was,  whe'ther,  f)ilnuted  as  he 
was,  there  was  reasonable  ground  for 
an  apprehension,  on  hia  part,  of  a  deHitrn 
on  the  part  of  the  deceased,  to  do  him, 
the  prisoner,  some  great  personal  in- 
iury.and  l4i  believe  there  w»i8irominent 
danger  of  his  design  being  accomplish- 
ed i  and  the  judge  charged,  as  mfitter 
of  law,  that  the  homicide  whs  not  iust> 
iRable,  even  if  the  jnry  believed  the 
facts  and  circunisraiices  at  the  timc^ 
and  before,  the  firing  of  the  pistol  which 
produced  it,  were  aa  stated  by  the  pris- 
oner in  his  testimony . 

Held^  that  the  question  was  dearly  % 
86 
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^nettioo  of  faet  for  the  janr,  and  not  a 

,   qoem  iou  of  law  for  the  coart ;  aud  that 

tne  cliarged  was  erroneoas  Uec^inse  it 

look  ihe  questiott  from  thejury,  uuirely. 

Wei  Aksoit.    (^  Lanting,) 
£VI1>I£1ICB     {Id.} 
iKDICTMKlfT.    (Id.) 

Jusr  ASD  Jury  Tsial.  (Id,) 

caopa 

fl.  Ad  agreemoDt  for  the  ooltiTatioD  of  a 
farm  on  sbareti  dated  March,  1866, 
provided  tliat  ihe  defendant's  aesiguorB 
should  **  ha%'«  one  third  of  all  rhe  crops 
grown  upou  Uie  ahove  mentioued  fHrm 
ior  one  year ;"  with  no  other  speoUica- 
tiou  respeciiug  the  term : 

ttCtf,  such  constroetion,  aeeordfng  with 

'  the  apparent  inteaiiun  of  the  parties  to 
the  Mgreeinent  as  iudic'aied  by  their 
vabsequeiit  aeis,  that  the  defendant  was 
eiiliiled  to  u  third  of  Wheat  sown   by 

'.  him  in  the  fiill  of  I860,  which  uiatured 
in  the  summer  of   1867.    {Ai-nutrQna 

,  .  agU  BicljuU,  2  LatuiHji,  216.) 

iSm  Monet  had  akd  Bhgsivbo.   {Id.) 

CROSS  EXAMINATION. 

]$Sm  WiTNEBg.   (43  jr.  T.) 
WiTMfiM.    (2  Latuuuf,) 


D. 


DAMAGES. 

At  Emihent  Dokaim.    (43  iF.  T,) 
KicaciBBioM.    {Id,} 

^         AOKEKHKlfT.     (57  Bai^.) 
AUEHDMUHT.     (M.) 
BOKD.     {Id,) 

X  Where  the  evidence  teaded  to  prove  a 
severe,  and  pi'obable  permanent,  iiij  pry 
to  the  plainiitf's  hand  and  wrist,  arudug 
from  Uie  del'eudaui's  negligence : 

Hkld^  that  a  verdict  for  $2,500  ought  not 
:  to  be  set  aside  on  the  ground  that  the 

damages  weiv  excessive.    {Maioy  agt. 

Tke  Aeto  York  CaUrai  BailnadChm- 
.    poay,  oA  Barb.,  18^| 

J^Carjuers    \Td,) 

UUBUAND  AND   WlFB.   [Id.) 

Water.    (Id.) 
i       EviDUNCtt     (2  LmuiMff.) 
STAtuTH  or  JTrauim.  {Id.) 

DEBTOR  AND  CREDITOR. 
1    Where  the  plaiaiifT,  a  foreign  corpora- 


tion, bronght  an  action  against  one  of 
its  stock h^ders  to  recover  an  insull- 
ment  due  on  stock,  subscribed  for  bj 
him,  and  the  only  defenee  relied  op 
was,  tiiai  a  crediti»r  of  ihe  plaiuliffbad 
obtained  a  judgment  ngi^insiic ;  and  on 
proceedings  supplemeuuiry  to  the  ex- 
ecntiou  tliereou,  au  order  had  beesi 
made  resiraiuing  Uie  det'eudaut  from 
paying  the  deb^  a  receiver  had  been 
a|>poiuied  and  had  duly  qualified  in 
such  proceedings,  though  no  demand 
was  evei-  made  by  such  receiver  upon 
tlie  defendant  for  the  said  debt : 

AU,  that  the  pkaatiir  was  entitled  to 

recover,  aud  timt  the  defei»daut  conld 
have  taken  the  order  of  the  court 
directing  the  pMymeni  by  him  of  th4 
amoontofthe  debt  which  wunM  have 
pruiecied  him  in  such  payment.  {Oin^ 
vUU  WooUh  Co.  agt.  Hipl^,  43  N.  Y., 

See  AppnorRiATXOii  or  Faxusmt.  {M.^ 

PAlMfc^M-.     [Id.) 

2.  Although  one  may  have  intended  to 
dei'ntud  the  creditors  of  another  by 
taking  and  converting  his  propertj 
into  casli,  such  intention  will  be  ren- 
dered harmless  by  his  delivering  the 
firoeeed^  of  the  sale  to  the  debier,  ci|^ 
lis  wife  who  is  his  authorised  ageut» 
(<7ra8ier  agL  Bluody  SJ  Barb.,  A^«> 

3w  Aud  if  he  subsequently  receives  a  por- 
tion of  sucti  proceeds,  with  like  intent, 
from  the  debtor's  agent,  for  ihe  use  of 
the  debtor  aud  bis  wife,  and  to  be 
handed  over  to  them,  or  fur  their  use, 
as  tiiey  may  want,  snch  intent  wilt  be 
reudei^  harmless  by  his  (layinK  over 
the  money  ir> creditors,  or  to  the  debtoc^ 
or  lus  wite,  by  his  dirsctious.  (Id,) 

4.  A  settlement  between  such  person  and 
the  debtor,  aud  (layment  of  the  umotiut 
due  for  snch  proiterfjr,  or  its  proi-eeds, 
will  di«cliHrge  the  former,  from  any 
liability  to  creditors  of  the  owner  wlio 
subsequently  obtain  judgments  against 
thelai;er.  ('Id.) 

5.  A  creditor  at  large  of  anothef  ie  not  in 
a  situation  to  quesuon  the  bonafdm  of 
tiie  debtor^ft  proper^,  ^r  llie  nghc  of 
« third  person  to  kike  suMh  pn»periy,  or 
his  right  to  retain  the  prooueds  of  •  its 
sale.    {Id,) 

6.  The  statute  in  rslation  to  conveyanoet 
of  a  debtor's  pro^ierty  with  the  intent 
to  delay,  hiuder  and  defraud  his  cred- 
itors, has  no  application  to  a  fnuidulenk 
transfer  of  such  prupertv  by  any  oue 
except  the  debtor;  and  ao  "One  can 
avail  himself  of  tne  statAMe  except  a 
crsiiicor  who  is  hindered,  delayed-  or 
defrauded  iheivby.  A  ccediter  at  hirge 


NEW  YORK  PRACTICE  REPORTS; 


mi 


Digest 


canti'ot  be  hindered  by  such  transfer, 
w'iiiiiu  Uie  pwittW  of  the  staiaie.  {Id.) 

7.  Whei-e  the  canse  of  action  set  oat  in 
tlie  eoiupluSut  was  time  the  defendant 
hull  in  his  iioattession  eitiier  the  prop- 

'  erty  uf  liie  ]>luiniitt''B  judgment  debtor, 
or  lis  pmcecds.  for  which  he  hnd  never 
atccoiiuted,  and  the  releitse  found  that 
before  the  plHiutitf's  judgment  was 
i^iidered,  ihe  defendant  had  fully  ac- 
couiiied  with   the  debtor  for  all  the 

Eroperiy ,  and  pruoeeds  of  property  in 
ia  pobbesiUou : 

Sekl,  that  the  referee  should  baTegmmed 

-  a  nonauit.  (M.) 

9..A«  a  general  rule,  remedies  Q)ion  the 
pHttiary  debt  and  upon  the  collateral 

;  .security  may  be  prosecuted  at  the  same 

'  time,  even  lo  judgment  and  execution 
though  only  one  saiiitfaction  can  be 
obtained.    {The  Com  Ibcckakge  Int.  Co. 

.  Agt.  B^^be^ek,  ST  i^ar6.,231.) 

H  If  an  attempt  be  made  to  collect  the 

jtidgmeni  both  upon  the  original  and 

•  the  collateral  secariiy.  that  can  always 

'  be  pieventedf  or  remedied,  by  the  order 

of  the  oourt.    {Id.) 

10.  Thera  is  no  legal  objection  to  porsnlng 
reuiediea  npou  the  primary  and  the 
outlaiei^  feenrity  nimnlianeonsly.  Nor 

.  is  it  }iu  eUeciiuftl  bar  to  the  obiHiniug 
of  a  jndgmeut  upon  the  origaial  demand| 
thai  ilie  suii  upon  the  coilatcrai  has 
been  lii-st  put  in  judgment,  and  that 
.one  of  the  defendanis  in  that  judgtneUt 
.  is  the  sole  defendant  in  the  action 
upon  the  origiiml  claim.    {Id.) 

11.  The  true  teat  is,  has  satisfaction  been 
Inldf  If  so,  all  other  proeeedingis  will 
be  stayed ;  if  nut,  they  will  be  aUuwed 
to  bocottiiuued.  -{Id.) 

12.  Where  debtors,  immediately  before 
'   making  an  atwignment  for  the  benefit 

of  crediiors,  bought  merchandise  which 
they  did  not  htiend  to  pay  for^  but 
which  they  sold  on  cre4iii,  and  assigned 
'•  tih«  debb  owing  for  Uie  priee-tu  the 
.  iMsiguee:  and  at  the  time  of  making 
'  the  agreemeut  retained  «  large  amoBnt 
ai  money  frara  the  assigmeeiy  for  their ' 
.  <  own  use;  and  allowed  money  to  be  re- 
tained  by  clerks,  traiidnlentiy,  either 
for  their  own  u»e  or  for  the  benefit  of 
the  assignors :  < 

SUd,  that  tkeas  faoia^  aaexplaiiwd  by 

.    Uie  debtors,  were  amply  suifioient  to 

wariant  a  finding  Uiat  the  MMsigvurs 

'  were  aetnated  by  a  fraudcdeHt  iment 

-  .tnuiakHifrthe  aadgnmeuft;  aad  tinitiu 
. .  the  aANMuce  of  any  pro<^'  explaining  the 
. .  preen  nptioa  of  fraud-Mrisiiig  from  aoch 

aocs,  it  was  the  duty  of  the  court  below 


to  have  so  found.    (The  Waver iy  Na- 
iwnal  Bank  ugt.  BdUey,  bl  Barh^  'Z^  ) 

13.  Mere  delay  by  a  creditor  in  entering^ 
judgm#*nt,  or  issuing  an  executton,  is 
not  sufficient  to  warrant  any  iindiiig 
of  collusion,  so  as  to  defeat  a  purchase 
made  by  ihe  judgmeia  crediiiur  at  a 
sheriff's  saie  under .  ihe  execution. 
<i>M»eagt  Biundt,  58  Barb.,  491) 

14.  A  judgment  ered iter,  after  instiruting 
pi-ooeediiigs  supplementary  to  execu- 
tion, against  hie  debtor,  may  abandon 
such  proceedings,  and  commence  an  ac- 
tion in  his  own  name,  to  set  aside  as- 
signments of  H  bond  and  mortgage,' b^ 
the  debtor  and  his  assignee,  ua  w^tli- 
oat  eoneideratiou  and  fraud uient  tfnd 
void  as  to  him,  instead  of  proceeding  ia 
Uie  name  of  a  receiver  appointed  under 
seciiou  !29U  of  the  Code.  {BentuU  agw 
McGtth^,  43  Barb.,  625.) 

15.  Conceding  that  where  a  receiver  hai 
been  actually  appointed,  the  astion 
should  be  brought  by  him,  such  is  tiot 
the  rule  in  all  casea.  The  principle 
authorizing- a  receiver  to  sue  in  cewaia 
eases  is  not  the  way  of  an  action'  by  « 
judgment  creditor,  in  the  nature  of  a 
creditor's  bill,  for  the  purjiose  of 
hatiiig  an  assignment  or  other  dis- 
po^ilion  ot  pn»()erty  bv  the  debtor 
declared  fraudulent,  ancf  the  .propei'ty 
applied  lo  the  satislaciiou  ol  XHe  ja<|if- 
ment  {Id.) 

See  EviDUNCB.    (Id ) 
Paomissoky  NoTks.    {Id.) 

DECEIT. 

See  FAAUft.  ^  3ar6i> 

1.  The  very  gist  of  the  action  for  decjBit 
is  the  fraudulent  intent  with  which  the 
representation  is  made;  and  liiat  intent 
is  not  established  by  proof  mer  ly  pf 
the  falsity  of  the  repi«sentation ;  bilt 
knowledge,  when  it  was  made,  by  the 
party  making  it  that  it  was  false/ must 
be  shown.  [Bobiniot^  agu  IluUf!ijS 
Ba»-b,,  LOO.) 

iL  Where  all  the  information  possessed 
by  the  party  making  a  representation 
waa  obtained  from  others,  and  there 
was  nothini;  to  show  that  he  did  |lo( 
believe,  or  had  not  the  right  to  believot 
in  the  iruthliilnesd  of  the  informatfoii 
be  had  received : 

ffeldj  that  no  aotien  wonid  lie  against 
him  to  recover  dumages  for  fiiUe  rep- 
reeentaiione.  {Id.) 

DECISION  BY  JUD6£. 
iSSM  PRACTIOB.    (2  Loneing.) 
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PECLABATIONS. 

4^  CamiXAL  L.iw.  (57  Barh.) 
|.       KVIPKSCB.  {Id.) 

DEED. 

I.  An  objeetion  to  a  deed  that  it  it  not 
I  stamped  as  r«qmred  by  the  aot  of  coii- 
.  in-eBe,  ia  unaVHlliiiK,  aiilew  »he  party 
V  objecting  provee  t»iat  the  omiasiou  of 

•  ataimpB  wa»  with  intent  to  evade  the 

atatiite.      The  r^o*^  ,!»<«  ^"^^  *;™- 

•  {Gauffer  tkigt.  LoMVkg,  57  Ba/fb,^  421.) 

i.  The  effect  oi  a  deed  delivered  tis  an 
.  0Mffow  aa  a  oonveyai'O,  and  ita  effect 
as  being  the  wriuen  evidence  of  a 
\  •ontmci  between  the  pariiea  t»  avoid 
I  the  auituie  of  irauda,  should  not  be 
J  «Diiibiiud«d.  The  questions  are  not 
;   identical.    Per  FoTOSB,  J.    (/aj 


JL  There  is  nothing  in  the  statute  or 
common   law  that  prevents    a  party 

'  claiming  title  to  lands  from  purchasing 
in  outsiaiidinjf  claims  of  other  persons, 

•  to  qufethisown  title;    and  the  deed, 

•  release  or  quit-claim  of  the  outstanding 
'   olaim  is  not  void ;  it  will    have  the 
"  effect,  at  least,  to  quiet  the  chum  of  | 
:   title  of  the  person  execuung  lU    {Mar- 
;  hU  agt.  McMifiH,  2  Lansing,  610.  J 

4,  The  taking  of  anch  a  deed  ia  not  an 
►  acknowletijfnieut  that  the  grantee  has 
no  other  tifia  {Id.) 

$m  AOJRKEMKNT.     {fd,} 
EVIOBNOB.    (Id.) 

Bkal  Estatb.    {Id.) 
Wabkakty.  (58i^tti*) 

K  In  1849  the   owners  of  certain  ag- 
^  ricnliural  lands  built  an  embanknient 

•  thereon  rb  a  highway,  and  also  to  dam 
"  n  stream  running  through  the  premises, 
'and  thereby  create  a  reservofr  to  sup- 
ply water    by  means   of  a    culvert 

'  Suder  the  embankment,  to  a  mill 
'  further  down  the  course  ofthe  stream, 
'  occupied  under  them  by  one  B.  In 
'   March,  1850,  the  owners  conveyed  to 

•  B  the  null  premises,  with   the  pnvil- 

•  OKC  of  using  the  **  reservoir  dam,  and 
'  In  June  of  the  same  year  contracted 
'!  with  him  to  sell  and  convey,  with  poa- 
'  aession  until  conveyance,  other  prem- 
ises lying  along  the  bank  between  the 
mill  site  and  the  down  stream  side  of 


eration,  the  said  owners  conveyed  the 
premises  dencribed  in  tlieir  contract 
with  B,  together  •*  with  the  appurieu- 
ances,"  to  his  assignee,  withcovenAiifli 
of  waiTaniy,  ^nd  in  1857  ibey  con- 
veyed the  liiud  cowred  by  tlae  teaer- 
voir  to  the  deiendant  O. 

jHeW,  that  a  ri^ht  to  use  the  waters  from 
ilift  rei^ervoir,  passed  by  the  grant' to 
B*s  assignee,  and  C  was  perpeiumlT 
restrained,  in  a  sail  against  hira,  anft 
the  eommissioners  of  liighway*  bnmgbt 
by  one  having  liilct  through  aucb  as- 
aignee.  from  destroviug  the  reserv^irg 
and  diminishing  the  aappir  of  she 
water,  or  inierferinjj^  with  iia  now  opoa 
the  plaintiff'^s  premises.  \8i**vivkSii\i^ 
ClooMM^  2  Lanting,  S46.)  '.  " 

6.  Nor  can  C  claim  an  appeal  ina^clt 
suit,  authority  from  the  conlmi^sipne^ 
of    highways,  to     iuieifere  wiili  tm 

Elaintiff^s  rights  in  the  ret!«rvoir,  lie 
avitig  interposed  as  a  defense  a  |^er- 
sonal  right,  no  separate  motion  liaviny 
been  made  for  uon-enit,  etc.,  at  the 
trial  on  behalf  the  commissionera,  and 
no  avidLiice  having  been  given  ot  a^pp 
taken  by  the  couimissiouers  as  suph^ 
respecting  such  interference.      (i<H 

S^Defbkbes.  {Id.)  ^ 

Kaskmekt.  (Id.) 
Mobtoaob  or  Lakd.   [Id.) 


.1 


.1  - .) 


:.i 


DEFENSE    ABISING.  FEXDENTB 

LITE. 

See  Bbgbitbs.  ^43  AT.  T.) 

DEFEMSE&  ( 

1.  In  an  action  for  trespass  for  entering 
and  cutting  staiiding  umber,  the'de^ 
feudani  may  inier|)Ose  aA  a  defense^  a 
right  as  tlie  equitable  owner  of  Uia 
timber.  {Carpeitter  agt  OuU^f  2  LehLi- 
ing,  451.)  ^ 

2.  A  deed  of  timbered  land,  with  eove- 
enanta  against  Uie  gnuiior%  acis^  waa 
made  and  delivered  to  the  plaiutilf  mho 
paid  tor  the  land  only,  aud  promised 
wJthoQt  writing  to  ouavejt  the  CMiber 
with  the  right  to  enter  and  eui'she 
same  to  one  with  whom  the  gmu|or 
bad  an  unwritten  contract  for  its  sale, 
and  who  afterwards  paid  the  latter  fer 
the  same. 


'   ihe  culvert.    B  took  possession  of,  and 

•  fn  1852  built  a  new  mill  on  the  premises    JH«W,th«l  the  grantoi^s  ▼ewlee  or,tl^ 
inioi>«uu         ^ ^    _^.^^   j^^  I      J^berwaatheeqniiableownerUieWPf. 

ai»d  not  liable  tu  the  phiintiir  who  bad 
rrlused  p^formaoce  of  the  BuwrMUsn 
promise^  for  enieriuf^  nnder  eoeh  pnm- 
ue,  and  oatUngtIae  umber.  {Jd4 


'  descri»»ed  in  the  contract,  which  he 
•  opatiited  with  the  said  owner's  knowl- 
edKO,  by  water  suppUed  from  the  resei^ 
▼4^  through  *»••  vuiv9Tt.  by  means  of 
wooden  flume  therefrom,  and  soon  after 
abaniloiied  the  use  of  tl»e  old  mill.  In 
1853,  while  the  new  null  was  so  m  op- 


3.  The  plaintiff  having  act^  by^B^jj^nl 
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AU,  iImU  llie  iirniiitraiiisnw  muds  h* 
nvll  HN«iiiii|»ii  drliven'  uf  ilie  ifti, 
mi  Hfier  tli*  voiiirict  M  ih«  nie  fur 
Ihi)  tHkiiiif  of  ihe  Tliiil>«r,  wtn  iulapi> 
cd   tiy  tlie  iilaiiiiiir  aii  aevepUiice  of 

"the   deed,  mid  l>aciitiie  purl  ut  tbs  rw 

;  gala.     iN.} 

4.    BtU    runhar,  that  eTiHfli)«  of    tlie 

1  agnsiiieut  in  raapnct  lo  naarTBliaii  of 
tla  timtier,  hikI  for  iu  tniiveyHUL-e  by 


\tei.     (Jd.i 
And  tliat  tJi< 


■  of   L 


plainiiff'   waa  CHhipiied 
iruiu    Hiuruit  uii  ibe  IIHCQU    of  iraait. 
•'  (W.( 

^  Amionhbxt  of  Uortoaok,  [Id.) 
r,    BiLui  UF  ExcuAXoii:.    [/d.; 

.    PuUUir  OF  iKaUBANCK.   iJd.} 
j  DELAY. 

1;  The  naglaet  to  tern  on  I'ltfanfcf^ 


cent.  (inniM  tin  initrMiud,  Ui«  judK- 

BMiit  wUI    nciL  li«  dJMurbed  im  ilwi 

■  I  finaiiil.    (MeMurrmi  agu  UcMnrrajf, 

9.  The wiintnfiitipniniii»n[ofBjr>'aii'><n 

■ur*  vrmuaia;  anil  it  mav  U 

,  aeveiulli 

r  ildgl 


■Did  plaiw 

-     .- Intra  sold 

iliuwil  wbrn  i(pli««ik 


wm  ™*iinji«rily  pdiuwil  Hbpn  i(pli««ik 


puweeeioii  ol  it;  biiL  la  iilHKa  a  KDOd 
ddivriy.  (b«  pr*|i*ny  miwi  b*  pal 
iiiro  the  n«[u>il  poa-wik-ioii  and  oooirol 
i>f  [he   parchn' 

prMetu  Hi  The  ^. —  ... _, 

the  duly  or  i)>a  rcmiiir   lo  |>jHOe  Uie 

firopeity  iu  his  "  eDuaduiu'  iwaiaid^n. 
Id.) 


Hiid  citilHined 


'.:;T,';i'"°"^'.^ 


ri»lit.      |M.| 
a  infunt  defendant!  COD  Id 


("delayed  reipetiirely  ■boai  niut 

lit  luii'liee  un^ffit  Dul'lo  eiilTer  Uv  th. 
Ut.  HOnui  d«i>iBd,  HiUiuai  jWiu 
:•  la  iha  right  of  the  BOTinx  panic 


DBLIVEEY, 


.  ttMinrysf  ifald  on  > 

^..^-Ft  for  ilie  ddirerv  ibereuf.  aa  at 

'   Ui  p«t  iCMihe  rixbo/theinirelHwr, 

"  vrtrvihitiKmntt  bednnaby  ttievaiHlor 

"«)M['Wa<ild'b*  iiMeniHrr  tu  Im  dmia  tu 

diKbatWM'dvlii,  |>BfHlil*in  doM.  due 

aiCfJ^  C  JV.  r.,  SSI.)  ^ 


of  lut-li  depxii  IU  the  liiiuwiediia  of 
audi  HMOLit,  is  iiol  H  fiiAI<rieUi  drliverj 
to  put  the  prn|ierty  at  iha  lirk  of  tta* 
pnrehiiBer;  and  a  i*ar({B  of  the  cubrt 
to  tliB  jury  tliHl  the  fheik  whs  io  be 
deemed  ut  Ihe  riak  uf  ihe  purtliH«er, 
if   placed    in    Ihe    udhhI  place  of  »• 


111  thni  liuiliiesB  to  Imve  learned,  by 

that  Uie  check  wiia  rliere,  at'i  11011^)1  « 

Ilie  mumoiil  tnA  acinH  wm  ixnipi^ 

wiih  (Mker  businanai  and  ihat  it  vma 

I  Decenary  ta  Ihe  UeJii-erv  tliai  Uia 


4.  The  otrnef  of  n  tmiik  w»*  it  ^  lb* 

deCeiidHUi  a,  niijraid  deP'U    ' 

benide  the  bii(;j;iiira  icnKe, 
liwkad,  and  u|>aii  iuqiiiriii^ 
Ihere,  eUKuged  in  huudJiiijji 
rarHiTed  10  ilie  liiket  H) 
penoa   win  took  cimriR 

XI    ha  went  to  Uie  li. 
I,  and  fJd  hiio  th;it 

rixtit,  andimuiedjiuclv  »» 
to  tuke  lan  of  it.  \Vlicu 
iiiquired  for  JiiB  truTik  ou 

swerinK  uj  Ju  deecripiioiL 
ee!i  of  the  dereudaui.  hI.-hi 
been  delivered  upon  iha  i 
uf  a  ebeok..  Iu  an  action 
the  vulae  uf  the   tiunlE  ^ 

Wd,that  theV*  traa  anffltilent  tfrUntca 
of  deliver*, Hiian  rifiii*niF  «-mw»ona. 
(Bjfferi  ML  Luirn  lilaMl  fl,  Jt.  Ct,  'J 
XVkriNjr.  369.)'-  ■■  ■■' 
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ftf  ^hnnnaur  act    TU  If,   T,  CmUrml  B. 
B.   Co.  (39  N.  Y.,  34),  diatingoithed. 

Stf  Bills  op  Ezchakob   akd  Pbom- 
'.  uaasr  Noriw.    (/<i> 


DEMAND. 

* 

I.  It  18  the  daty  of  one  who  has  received 
money  lo  the  nie  of  another  to  p»7  it 
over,  iind  do  demand  is  ueceunry  by 

-  tlie  latter  before  the  MCtion.     {Howard 
'  %3gL,  FvwMt^  43  JV.  n,  593 ) 

i.  A  party  having  money  of  another  in 
his  hauda,  hie  denial   of  the  owner^R 

•  right,  and  stoppage  of  the  paynieut  of 

•  Ilia  ebeck  for  th«  amoant  which  has 

•  eomo  to  the  poeseesion  of  each  owner, 
'  are  eqaivalant  to  demand  oud  refuaal. 

ifft  CovnucT.    (221) 

DSMUfiSAGE. 

%  An  intermediate  consi^ee,  having  no 
interest  or  ownership  ni  the  property, 
.Jbeld  not  to  be  liable  fur  deninrnige  on 
acconnt  of  the  nnreaaonaMe  delay  in 
aniottdingat  Buffalo.  {Darta^u'Su- 
$i%g,  2  Xan#iK(7,  383.) 

r 

DEMURREE. 

> 

I.  A  domnrrer  to  a  pleading  admits  all 
'..  the  material  facts  stated  in  ihtu  plead- 
ing, bnt  alle/ures  that  those  facta  in  law 

*  do  not  constitute  a  canse  of  action  or 
-*  defense,  as  the  ease  may  be.  {Oroe»- 
L  beaek  agt  Danteomb,  anti.  309.) 

Ui  A  dewarrer  admits  all  the  allefl^tiona, 
.   biu  it  admits  nothing  bat  what  is  mate- 
rial and  well  plemied,  and  it  ia  only  a 

•  technical  admission,  and  does  not  iu- 
* '  ^olve  a  couression*    CowliiMons  of  law 

-  are  never  admitted  by  a  demarrar.  [Id.) 

See  Contract.    (43  A".  Y.) 

f 

DEPUTY  SIIERIPf . 

flMSHKRUTF.      (43  iV.  Y.) 

DESCENT. 

1.  On  the  96th  of  October,  1848,  R  M. 
died  intestate,  peixed  in  fee  of  certain 
prenitHes,  leaving  no  widow  or  des- 

'''  ccndanrs  htm  snrviving,  bnt  Waving  a 

''    sister  M.  C,  and  a  grand-nnphew.  A. 

;  M.  W.,  his  mily  heirs  at  law.  M.  C. 
and  A.  M  W.  '{nherited  rhe  lauds,  as 
tenants  in  commuu,  iu  fbe,  and  after- 


warda  made  an  ankaible  partition,  by 
which  the  premines  fell  to  tiiaahiu^ 
of  A.  M.  W.,  and  a  release  of  ihe  same 
was  made  to  him,  bv  M.  C.  dated  Mar 
1^  1849.  A.  H  \V.  died  November 
2ij  1849,  seized  in  fee  of  his  |M>riion  of 
said  lands,  iniestaie.  unmarried  and 
withoat  deacetidmittf,  and  leMrinif  no 
-  father,  bat  leaving  a  mo  her,  M.  U. 
who,  after  the  deaih  of  her  Arst  fasia- 
baud,  the  father  of  A.  M.  W..  and 
during  the  lifetime  of  A.  M.  W.,  bad 
married  a  second  hu8b.<n'i,  O.  U.,  hy 
wiiom  she  had  chihlreu,  hnxhei-sand 
sisters  of  Uie  half  blood  Ut  A.  H.  IV., 
but  not  of  the  bloo<l  of  B  M  the  an 
cestur  of  A.  M.  W.,  end  who  were 
living  at  his  death  : 

ffefd,  1.  That  A  M  W.  and  M.  C,  being 
tenanrs  in  conimon,  each  was  seised 
solely  or  severally  of  bin  iiidivid«al 
share  of  the  land';  and  all  them  wae 
of  unity  between  them  was  of  posuea 
sion,  not  of  estate,  iu  the  land.  ^.  That 
such  posM^sion  I  hey  could  never  and 
divide,  and  assign  to  each  h'u  separate 
part  by  pHro! ;  and  the  releases  whieb 
tiie^  executed  effected  nothing  more. 
Neither  acquired  any  new  e^TaTe.  3. 
That  u{Min  the  death  of  A.  M.  W.,  in- 
testate,  unmarried,  without  descend- 
ants. ieavin|(  no  father,  the  fee  ties- 
ceuded  to  hid  mother,  M.  H.,  and  to 
the  exclusinn  of  the  brothers  and  visten 
ot  the  half  biood  ot  A.  M.  W .  tbejr 
not  being  of  the  bti»ud  of  B.  K.,  the 
ancestor,  of  A.  M .  W.  {CotUsL  m  atf(i 
Btomtk,  57  Barb.,  265.; 

DESEKxION. 

Set  Constitutional  Law.  i5t  A^ii^ 
Elkotiqns.    (/<^.) 

DEVISE. 

1.  B.«  by  will,  after  the  payment  of  hia 
debta^  I0ve  to  his  executor  lU  iiio  ee- 
tHte.  in  trust  for  the  following  nsee 
and  parpuaes!  to  pay  and  apply  the 
whole  net  inoume  lo  ti»e  une  aiM  epp- 
p6rt  of  hia  mother  and  his  wile  (the 
defeiulani),  fihare  and  share  aiike^ 
during  the  life  of  his  mother,  permit- 
ting  them  to  occnpy  his  farm  daring 
her  life;  and  np<m' her  death  to  pay 
two  S{>eciffe(l  legaeies.  He  aUo  directs 
the  executor  to  invest  a  certain  ana, 
and  apply  the  income  to  the  soppoft 
of  certain  legateen.  By  ^Xtn  tifth 
clause,  he  gave  **  all  rhe  I'est,  ~<Mdue 
and  remainder  of  bin  said  *^iCt'  m>  his 
beloved  wife  Jane  Ueae.  Ktii  to  ixer 
heirn  and  aasiigiis  forevei  «fhi«*.h  "^aa 
lo  be  accepted  and  i^oe  *  A  io  liev  vf 
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■^  dower  and  riprht  of  dow«r;  and  he 
thereby  nuihorixed  nnd  empowered  his 

'    Siiid  '*  execntor  to  aell  Aitd  convey  his 

^  real  efftfttti  uc  Hiiy  lime  after  the  deuih 
of  his  snid  ttiftther,  and  to  pay  over  the 

,'   proceeds  thereof  to'his  said  tvife." 

« 

^tldy  thiU  th«  power  to  aell,  givcHi  to 

tlie  exeeuror,  wiu  tegaU  aitd  ¥«Ud|  as 

a  power  io  trnsi.  mic  not  in<ron«>iiitent 

'   Willi  or  re(Yn|riiiuit  to  the  reMdnary  de- 

\   TiH*.    (Skiniur  agi.  (^Muui,  43  N»  JT.f 

99.) 

•• 

%  A  deviM  of  land  to  trnstees  directing 
ttieiu  to  execute  and  deliver  to  a  cur- 

^  poration  h  dju-ed  of  conveyance  thereof, 
Tor  the  »i<e8  and  purposes  and  wiih  tiie 
restiictioiis  fet  forth  in  the  will,  cre- 

..  a&ea  DO  v^Uid  tmsi  in  such  triisteeis 
-Mid  gi\*eH[beiu  uo  liile;  but  veats  ini- 

'  mediatoly  and  Hbitolateiy  in  such  cor- 

«  poraiion*  the    hind  devived.    {Adamt 

«agL  JPlnry,  ASJV.  r.,  487.) 

^  Where  executors  under  a  power  of 

^  sale  uiveu  bv  the  will,  sell  real  estate 
•pecidi-aily  ilcviseti  by  the  same  will, 
the  avaiia'beeoitie  a.«8ers  in  rhcir  hands 
for  the  pnyment  of  debts  and  legacies ; 
bnt  the  re<«idae  cf  such  assets,  atier 
■  the  paytneni  of  debts  and  legacies,  be- 
.  louK  to  tlie  devisee,  and  should    be 

/  raid  to  him.     {JBrwin  agU  Zopar,  43 

/iV.  r.,5U.) 

Sm  AccvuvuiTtovn    {I<L} 
*     PftupBTiri'nKS.    {Jd.j 
Wills.    {Id.) 


mSCHAR6£   OF  LUBILITY. 

$9^   Bills  op  Exchakob.      (S  Xom- 
iing,) 
Pbouissost  Notes.  {IcLj 


DIVOBCE. 

L  Section  Mib  of  the  Code  Sorbida  the 

'  ooart  to  allow  a  defendant,  in  an  ac- 

'    lion  of  di9&rc€  eommenoed  b^  sawice 

hymUflicatiMm.  to  come  in  and  defend. 

'    fJ>M<oa  agL  Deatoa,  ante,  9-21.) 

%  Where  a  jud^nnent  of  divorce  has  been 
reff¥.larly  and  fairly  obtained,  it  ought 

■  to  be  oonsidei-ed  as  final  and  conclaaive 
uoleBa  reversed  on  appeal.    {Id,) 

'Z,  Bnt  where  soeh  a  {ndginent  has  been 
ol>tained    by  fravd,   and    espedally 

whei^  both  parties  to  be  affected  )>y  a 
'  vacatnr  of  the  jud>;ment,  have  been 
'_^  parties  to  the  fmud,  the  jndgfment 
^''    ahoald  he  set  a<*ide  njid  the  injured 

party  permitted  lo  defend  herself  a- 
'"   gaiuat  the  cbaixe  of  adultery,  on  which 


the  Judgment  of  dWoroe  was  obtainedL 
(fd,) 

4.  Where,  as  in  this  case,  both  the  plain- 
tiff and  the  woman  he  has  niarriea  hairn 
conspired  to  impose  u}K>n  tiie  coart,  apd 
hAve  thereby  obtained  a  judgment 
which  would  never  have  been  onleved 
had  the  whole  truth  been  disclosed, 
the^  cannot  be  permitted  to  enjov  tj^^ 
fruit  of  tbei;-  uu&ir  pruciices.    {Id.}   ' 

5.  Every  eonrt  of  record,  nulese  re« 
etrained  by  positive  enactment,  has 
the  power  to  vacate  iia  judgDienta 
when  it  is  established  that  ihey  we^ 
obtained  by  fraud.    (Id,) 

6l  If  the  provision  of  the  Code  aanetioiia 
such  proceedings  to  obtain  a  jiidgmeat 
of  divoree  aa  was  resorted  to  lu  thia 
oaae,  and  binds  the  hands  of  the  conria 
BO  that  no  relief  can  be  afforded,  tile 
sooner  such  legislation  is  re^iealed  the 
better  for  the  peace  and  {food  order  of 
society.    [Id.) 

7.  A  decree  of  divorce  obtained  in  another 
state  nfK>n  a  personal  service  of  prooea% 
n|)on  the  defendant  in  this  state,  U 
valid  and  effectual,  so  far  as  the  plain- 
tiff  is  concerned.  (Holmes  agt.  Jiolmu, 
57  Barb,,  305.) 

8.  In  an  aeiion  by  a  husband  against  bit 
wife,  for  a  decree  declaring  a  divorce 
obtained  by  her,  from  her  former  bna- 
band,  in  'Illinois,  void  for  want  of 
jurisdiction  and  for  irreuulurity,  the 
complaint  admitted  that  uoth  pariieA 
went  to  Illinois,  and  thai  both  appeared 
in  the  action  there : 

Jfdd,  thai  snob  appearance  olearlj.  gave 
the  coart>  jurisdictiou  over  the  peraoM 
of  both  parties;  and  whether  tlie  coairt 
could  grant  a  divoree  depended  not  oA 
jurisdiotion,  but  upon  the  pleadiugaaad 
evidence  in  the  case : 

ff§ld.  altif^  that  the  plaintiff  could  aoi 
avail  hiuMtflf  of  such  cauaea  to  hava  a 
mariiage  between  him  and  ihe  defend- 
ant declared  void  when  he,  at  the 
time,  had  Icnowleage  of  the  divoioa, 
and  that  the  defendant  had  gon9  t^ 
Illinois  to  procure  one.  (Kinnier  agt; 
Kinaier,  58  Barb,,  244. ) 

9.  Even  if  the  court  could,  within  a 
proper  time,  declare  a  jndgment,  for 
divorce,  rendered  in  the  state  of  lUinoia, 
void,  no  such  action  should  be  taken 
after  the  judgnnant  has  become  abeo-^ 
lute,  and  the  time  for  appealing  baa  ex- 
pired,  so  that  it  oannoi  be  revened  ia 
that  state.  The  judgment  is  then  iiiui^^ 
and  the  rightaof  the  parties,  nndec  it, 
are  perfect  ^  and  this  court  should  %ot 
interfere  with  iu    (id> 
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DOWEB. 

1.  A  roit  brousrht  by.  a  widow  to  Bet 
Mide  an  iiisLrnmdnt  by  which  the 
elevtod  t4t  HRoept  «ertHiti  provisioua  of 
•f  the  will  ill  lieti  of  dower,  is  not  a 
proceed!  ufi;:  for  the  recorery  of  dower, 
within  the  inennin^  of  the  Hevifted 
Suitatee,  ooinpellinj;  her  to  take  such 
prooeediniif  wiihin  .1  year.  {Ckawber- 
£n'a  agt.  C/utmberlaU,  43  iV.  r.,  424.) 

2L  Under  a  condition  rcqniring  the  de- 
visee and  legatee  ('the  widow  as  well 
as  others)  to  rennnnce  all  claim  to  any 
share  or  in  ere»?i  in  the  estate  other 
than  as  given  hy  'he  will,  without  ex- 

'  eepiion,  ihe  conrt  cannot  except  from 
the  operation  aind  effect  of  the  condi- 
tion, any  f)art  of  the  estate,  althongh 
its  atieuipred  di8i>p8ition  by  other 
elanses  in  the  will  is  held  invalid. 
(Id.) 

DRAFTS. 
At  Bills  of  Exch amos.    (43  if.  T, ) 

DURESS. 
0m  BowA-FiDB  HoLDBR.    (43  J^T.  r.) 

BURDBH  OF  PbOOF.     {Id) 


E. 

EASEMENT. 


1.  Thegrnntof  arijrht  toVondnct  water 
by  means  of  pipe  laid  beneath  the  snr- 
face  of  land,  from  a  spring  thereon, 
is  a  grant  of  an  easement,  and  not  of 
an V  pait  of  the  land  itself.  {MeMuUin 
agt.  TTooleif,  2  Laming,  :J94.) 

3.  The  existence  and  uses  of  such  an 
easement,  bv  the  >rmniee  thereof,  con- 
stitutes no  'breacli  of  a  covenant  for 
quiet  enjoyment,  or  of  warranty  in  a 
subsequent  deed  by  his  grantor. 
\Id.) 

9.  It    seems  that   to     protect   hhnself 
against  an  eat^en^ant   upon  land,    the 
parchH^er  muat  take  a  cuvenaut  tigaiust 
.  weaoorbrauces     Kld.\ 

EJECTMElfr. 

1.  Semhle.  that,  in  ;>«  actloti  of  ejectment, 
proof  that  a  party  other  than  the  de- 
fendant, and  froni  \vh<»m  he  does  not 
claim,  \nM*  inerslv  a  slieriiT's  cerilft- 
cate  ot  »>»le  of  the  land  in  question,  is 
DO  defense  (Orn^  ag4.  JOvUgUrty, 
43 if.  r.,  107.) 


Set  Tenancy  at  Will  akd  by  Suffbbt 
ANCB.  {Id.) 

2.  Upon  recoverv  in  an  action  for  pos- 
session of  lanif,  intereftC  on  ihe  valnp 
of  each  amnuil  rent,  which  might  have 
been  obtained  for  the  land,  is  allowa- 
ble bv  way  of  damages.  {LofW  agt. 
Pantyt  2  I^aa^s^,  422.) 

ELECrriON  OF  ACTIONa 

1.  Judgment  against  E  as  maker,  O  as 
first  and  T   as  second   indorser  of  a 
promissorv  note,  was  enforced  by  eice- 
cntion    sale    of    G's  land,  at   which 
T    was     the     purchaser      for     the 
amount  due    upon  the    Judgment,  fce 
having  become  the  assignee  Thereof, 
and  expenses.    T agreed  to  give  three 
vears  to  redeem,  and    persnadinif  M 
that  nothing  had  been  realised  toward 
satiffving  the  judgment,  agreed  with 
him  to  satisfy  it  on  receiving  certaio 
payments,  in  'the  aggregate  considera- 
oly  less  than  the  amount  due  thei*eon, 
and  also  assigned  his  certificate  of  sale, 
to  Qe  ou  payment  to  the  latrer  of  a  snm 
in    fiU  of.  and  n<»arlv  equal    to  the 
amoiiut   of  his  tdd.    T  satisfied    tha 
Judgment  as  against  all  of  the  defend- 
ants  therein,   on    pavmeui   Inr  M  as 
agreed  ;  and   when  C^  learned   of  the 
transaction  he  sned  T.  and  recovered 
judgment  tot  the  amount  psid  on  as- 
signment   of  the  certificate:     but  T 
beingdeceased,  bis  cftMtepnid  bat  part 
of  the  judgnieikt. 

Etldt  that  G  had  an  election  nnon  discov- 
er v  of  the  satisfaction  given  to.  M 
either  to  ratify  it,  and  claim  to  recover 
from  T  the  amount  which  he  had  paid 
to  the  latter,  or  to  ratify  the  execution 
sale  and  recover  ivom  M,  as  principal 
nehtor,  upon  the  theory  that  be  (Ol 
had  paid  the  judgment ;  but.  that 
having  elected  to  pnrsne  the  former 
remedV,  he  could  not  recover  af!er- 
wanliWym  M  the  balance  of  his  judg- 
ment agiiinst  T.  {Om$  agt.  ifa<Asr, 
^  Lannng.^S^) 


2.  After  six  months  are  elapsed  from  ine 
delivery  of  poase>sion  of  demised 
premises  under  an  execution  upon  a 
judgment  in  ejectment  in  favor  <»f  the 
landlord,  the  ienani's  rijrht  of  redeinp. 
lion  under  the  suitnte  (:3  R.  8 .  506,  J33) 
cannot  be  revived  by  tlie  issuing  «f  a 
new  writ  upon  the  jndgroeni  made  ne- 
cessarv  by  MS  nnlavvfully  ns  ei|tering 
m>on  ihe' premises.  {Van  BetdueUar 
agt.  Wkitbecky2  Jjaruing,  498.) 

3.  And  it  seems  that  ih'»  tenant  cannot 
enlarge  the  time  allowed  hiai  for  ro- 
dempiiou     under    the     staiute,      bj 
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wroujrfnlly  retaking  poepes.-^ion  before 
tb«    oViuii'uiI   eXeculiou  mu  oiu,  and 
tlinft  rendering  tbe  executiuD  incom- 
.•  plete  [14.) 

i.  The  provisions  of  tlic  article  of  the 
'  Revified  StHiniM  entiiied.  ''Of  the  re- 
covery of  (HiiMeosioii  of  deinii»ed  prem- 
ises for  non-payment  of  rent,  by  eject- 
ment." Hre  iipplictible  to  tbe  to -culled 
uiuuor  leases.   [Id ) 

5.  Nor  is  the  relief  upon  jadinttent  in 
ejectment  npon  sacli  leases,  limited  at 

'    cummoQ  law  to  a  rigiit  to  lield  putises- 

•^  iion  of  the  land  for  time  siiittcient  to 
iMtisfy  the  rent  in  arrear,  eosts,  &c. 

'    ild) 

SeeViXD,  (Id,) 

Vendor     akd     Pdrchasbb     op 

CUATtKU  ^Id.) 

ELECTIONS. 

'1.  'Inspectors  of  election  bare  ne  right  to 
exclude  the  vote  of  an  individnai,  on 
the  ground  that  th€  person  olt«ring  it  is 
adetferterfrom  the  army ;  wliei-e  there 
IS  no  evidence  protiuced  before  them 
of  I  he  couvictiok  of  Huch  person  as  a 
deserter,  and  his  consequent  forfeiture 
of  the  rights  of  citixeu^hip.  {Gotc/ieui 
agt.  MaihaoRj  58  Iiat%„  15^  ) 

EMINENT  DOMAIN. 


I.  Upon  the  application  of  »  railroad 
company  to  appropriaui  lands  by  the 
exercise  ot  the  right  of  eminent  do- 
ujuin,  delegated  to  it  under  the  general 
niilroad  acto,  ii  is  for  tbe  court  to  de- 
cide as  to  the  necessity  and  extent  of 
such  appropriation,  and  the  determina- 
tion of  the  bourd  uf  directors  of  such 
company  is  not  conclusive  upou  that 
Questioi'i.  {Retiu.  d;  JSar  C»,  agt  Da- 
iM,  43  If.  r.,  J37.) 

2l  The  iicquisitioii  t>(  lands  for  specula- 
tion or  sale,  or  to  prevent  interference 
by  competing  lines  or  methods  of 
transportation,  or  iu  aid  of  collateral 
.  enterprises,  remotely  connected  with 
running  or  o{ieniiig  of  the  road,  al- 
though I  hey  may  increasje  its  revenue 
and  business,  are  not  sucli  purposes  as 
authorize  the  condemn>ition  of  private 
property  therefor.     {Jd.) 

8.  Aooordingly,  where  a  railroad  com- 
pany, having  one  of  the  termini  of  its 
road  upon  a  navigable  wabar-vvay  ex- 
fcmding  into  the  icrritury  of  a  &ireign 
power,  in  its  application  for  the  acqui« 
siiion  of  cenaiii  lands,  situate  on  the 
■bore  of  such  waterwuy  near  the 
•aid  termiuus,  alleges  as  a  prominent 


reason,  for  their  condemnntion,  that  a 
charter  hrtd  been  granted  by  such  for- 
eign government  for  the  construction 
of  a  ship  eaiuil  connecting  the  aail 
Water-way     with      other     navigable 
waters,  which,  when  eompletml,  would 
greatly  increase  the  business  of  the 
railroad,  and  that  the  lands  were  need- 
ed  tor  the  construftion   of  slips  and 
docks  for  the  ai^roininnilation  of  "vies- 
sels  bringing  fi^eighi  to,  or  takinyr  it 
finm  the  said  road,  and  of  tenements 
for  the  employes  of  the  railroad,  and 
to  meet  the  requirements  of  the  Mntici^ 
pated  inci'OMsed  bui^iiiess ;  and  It  ap- 
peared from  the  proofs  ihut  the  com- 
pany already  had,  at  such  terminns)  a 
convenient  and  aci-esi^ible  water  frbnt 
and  UocI<s,  which   were  uned   but  in 
part,  and   were  capable  of  extengfion 
on  its  own  premises,  and  it  did  not  ap- 
pear that  the  work  on  the  ship  canal 
referred  to  had  been  commenced,  or 
that  the  capital   to  construct  it  nad 
been  secure«l.     Jfeld,  that  it  was  not 
sufficiently  showu  that  the  lands  were 
required  for  ihe  present  or  prospective 
business  of  the  corporation  within  |)(e 
meaning  of  the  starute,  and  thev  could - 
not  be  taken  against  the  will ^f  the 
owner.     (Id,) 

4.  The  takinj^  of  private  property  |pr 
publio  uses  IS  ill  derogation  of  private 
right,  and  in  hostility  to  the  ordinary 
control  of  the  citizen  over  his  etsate, 
and  suitutes  authorizing  its  condemna- 
tion are  not  to  be  extended  by  iufei^ 
ence  or  implication.    (Id. J 


5.  Depreciation  in  the  value  of  property, 
resulting  from  alterations  and  changes 
made  iu  tlie  neighborhood  for  a  pub- 
lic purpose,  under  an  act  of  the  legisla- 
ture, ill  general  furnislies  no  ground  of 
action  to  tbe  owner  of  the  daii\aged 
propeity  while  it  remHins  intact. 
{Cottar  agt.  Mayor  of  All/any^  43  If, 
Y.f  399.) 

6.  Accordingly!  where,  in  pursuance  of 
an  act  of  the  legislature,  a  public 
bridge,  connecting  a  pier  with  the  ad- 
joining laud,  was  removed,  by  reason 
of  which  it  was  made  necessa'rv.  ^n  or- 
der to  reach  the  store  of  the  plalniiff^ 
to  go  over  another  bridge,  at  a  much 
greater  distance.  i7s/rf,  that  thei dam- 
ages resulting  to  the  plaintiff's  proper- 
ty were  too  remote,  and  could  not  be 
recovered  in  an  action  brought  againsi 
a  municipal  corporation,  who  by  bond 
had  assumed  (he  liability  of  the.  Suia. 
\Id.\  '    ' 

EQUITABLE   OWNERSHI^. 
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EQUITABLE    SETOFF. 

1.  Eqaily  reqnires  that  croM  demaadii 
.  be  set  oflTagainat  eacth  other,  if,  from 

the  naiare  of  the  claim  or  the  titiiation 
of  the  partie«i  UiBtice  caunot  other- 
wise l>e  Hone.  (SbCCi  agt.  FtltoB^  43 
iT.  K,  419.) 

2.  The  insolvency  of  one  of  the.  parties 
is  a'sdfficieut  orroond  for  the  allow- 
ance of  a  4et-off  in  equity.    (/cI.) 

3.  Accordingly,  held^  that  the  asionnt  of 
A  partaership  deposit  with  an  iiitohr 
•nt  banker  was  a  proper  subject  of  set- 
off in  an  action  brou^iit  by  the  a^sij^nee 
in  trust  for  creditors  of  'such  btuiker, 
on  a  note  held  by  the  banker  made  by 
one  of  the  partners  and  ejidorsed  by 
the  other  for  partnership  pnrpoMt,  au 
thoagh  aacfa  note  waa  aot  doe  at  the 
time  of  the  waignoiettt.    {Id. ) 

EQUITY. 

Where  a  court  of  equity  acquires  juris- 
diction for  the  purpose  of  compelling 
specific  performance  of  a  contract  in 
reference  to  land,  if  it  appear  that  an 
aocoaniing  lietweeu  the  parties  ot  the 
rents  and  profiu  is  proper  it  will  yto- 
eeedtooroer  such  accounting  and  to 
direct  the  payment  by  any  one  of  the 
parties  of  the  amount  of  such  rents  and 
profitH  found  due  from  him.  {Taylur 
agt.  Taylor,  43  N.  K,  578.; 

2.  It  is  a  universal  rule  with  a  eonrt  of 
equity  never  to  permit  iujnsriee  to  be 
done,  or  a  wrong  to  ^o  unredressed 
upon  mere  techiiiCMl  objections,  if  the 
court  has  Juiitidiction  of  the  Bnh)ect 
matter  and  of  the  iiaities ;  especially  if 
such  inju!4tice  lies  In  the  way  ot  the  en- 
forcement bv  the  court  of  its  own  judg- 
ment. (/>e  j^em^ragt.  Ditto,  57  Barb., 
448.) 

3.  When  a  court  of  equity  obtains  Jaris- 
dietion  of  hu  aoiloii  for  any  purpose 
for  whi«h  it  is  authorised  to  gW^  Ittd^^- 
meut,  it  holds  such  jurisdiction  for 
•very  other  purpose -,  especially  tor 
the  purpose  of  giving  eflfect  to  iisyudg- 
aieut.    (Id») 

4.  Courts  do  not  relieve  from  aots  done 
under  a  false  impression  a«  to  ib.e  facts, 
though  under  a  misuikeof  the  law. 
The  parties  must  be  left  to  other  reai 
ediea  founded  on  fraud,  if  it  existed ; 
or,  if  relief  can  be  granted  in  any  case 
fbr  mistake  <if  the  law,  founded  on  the 
fact  that  the  adveive  party  had  parted 
with  nothing  of  anv  real  value.  ( uti/mer 
agt.  Bii\i,  57  Barb.,  277.) 

Set  Injukotioic.   (Id,) 


JuRnmctiow.    (Id  )  \ 

Principal  and  Aokmt.  fid.) 
&BFORMI.16  iNSTRumcsrrs.    i/d.)' 
8PKCIPIG  Pbrpohmakcb.  (Id.) 
fij'BCiyic  PKRp<>ftiiA.NCii.  '58  BmL) 
Trdsts  jms>  TRUSTKica.  {Id,) 


} 


ERBOB, 


Wlien  eyidenoB  has  been  imjiroperlr  n- 

C!ted  and  the  judgment  is  songbt  lo. 
snstain<yi  on  the  ground  that  the 
facts  estjsblished  by  the  verdict  show 
thai  the 'evidence,  if  admitted,  wo^ld^ 
not  have  changed  the  rett'iU.  it  muss 
appear    that    such    is  neeemarUy  the 
effect  of  the  verdict :  not  that  the  jury.. 
mighty  but  that  they  mutt  have  found  ^ 
as*  claimed.    {Starbvrd  agt.  BartcHM^ 
43  N.  r.,  200)  : 

See  AppBALf  [Id.) 

Arrest  o»  Juoombht.    (Id. ) 

FIMDIMO0  OP    FaOT    AliD    CONGLV- 

SIOBftOPiiAW.     (Id.) 
PLBADWQfl.      (Id.) 
WiTKBSa.      (Id.) 

« 

ESTATE  FOR   LIFE, 

See  DBVI8B   A2n>  Bequest.    (2   Xcra^ 
titer.) 

EXKOUTOKS  XVn  ADMXmBTBATOB^ 
(Id.J 

ESTOPPEL.  i 

1.  ThafiMt,  that  taxes  leTied  upon  ali- 
■essments  made  in  a  defctetive  and  ilte> 
tfftl  manner  in  previous  vears,  had^ 
been  paid  by  the  owners  of  (he  pi^op^ 
erty.  creates  no  eatopiiel  npon  their  ob- 
jecting to  the  ^ntlidiiy  of  an  assesaroent 
subsequently  maile  in  the  same  deleot- 
ive  mode.  (Oruffer  agt.  Dituffkeriiff  43 
If.  F.t  107.) 

2.  There  can  be  no  estoppel  inpaie  lU 
behall  of  one  having  lull  knowledge 
of  all  the  facts.  And  this  priucipje 
extends  to  the  case  of  the  party^s 
agent  having  such  knowledge,  when 
negotiating  the  contract  out  of  whjclv, 
the  estoppel  is  claimed  to  arise.  (Sf^ 
hn-  agt.  Union  MuL  Xiift  Im.  Cq,,  43 

jr.  r.,  283.) 

3.  An  acknowledgment  on  a  poKey  of 
life  insurance  of  so  muHi  money  rer 
ceived  in  cash,  is  lietween  the  imme- 
diate parties  to  the  contract,  but  an  ad- 
miesion,  attd  liable  to  be  eoutradietftd> 
(Id.) 

L  And  where  the  husband  procnsaft  a 
policy  of  iosunuioe  on  his  own  life, 
out  payable  to  his  wifei  aud  the  ooa- 
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Uact  U  on  it*  faw  wilk  her  as  the 
'Mgared,"  if  tbe  «dopw  »nch  policy 
«tidaue«  opoB  il,  hwr  chum  mn«t  be 
sabject  to  suck  atipnfauions  and  eoudi 
liMM  as  were  uMde  by  the  hubaud  oii 
6ntenug  into  ikm  oouftnMft  wiUi  her. 
{Id.) 
&  Where  A  iiartjf  ((ets  nothing  by  the 
contract  aooght  to  be  enforced  against 
faini*-nei(h«r  title  not  poseeesion  of 
property--he  is  not  Miupped  fr«>m 
aetuug  ap  his  defensn  (OkucUn^  agt 
Oodff€,  57  Barh.,  84.) 

&  An  estoppel  caunet  be  predicated  upon 

7.  If  the  whole  arwngemeDt  for  the  sale 
'  and  purcluise  of  h  puteut  is  n^dam 
paetttm,  a  stipulaiion  that  the  pur- 
ohuaers  shall  not  dinpiite  the  vendor  s 
right  and  title,  and  will  uoi  set  up  any 
defense  against  the  ▼alidity  of  the 
nataut,  in  any  acUoa  a^j^inst  them  to 
Enforce  their  promise*,  is  as  void  as 
any  other  part,  and  cannot  estop,  (/a.) 

a.  To  a  suit  brought  for  the  partition  of 
a  lot,  several  persons  who  owned  the 
rear  part  thereof  were  all  made  parties. 
In  the-^cree  in  that  suit  the  desorii)- 
lion  of  the  pi-opertf  ordered  to  be  sold 
did.not  include  the  rear  of  (he  lot.  AH 
the  parties  naving  aii v  title  to  the  lot 
gave  releases,  except  F.  On  the  sale 
the  whole  lot  was  sold,  and  F.  was 
Miid,  and  gave  a  rsoeipt  Ibr,  her  share 
of  the  proceeds,  but  executed  no  re- 
|«Mifle.  She,  kuow>^in(roe  the  sale,  Bade 
no  objection  thereto: 

BM,  that  her  aets,  i«  aofr  ob^tiagito 
the  sale,  and  afterwards  reeetviiig  pay- 
ment fur  her  share,  estopped  her,  and 
her  representatives,  from  claiming  any 
interest  in  the  laud  ;  and  that  the  sale 
of  the  lot  under  the  decree  in  the  par- 
tition suit,  was  to  be  considered  as  con- 
veying a  good  title  to  the  whole  loi, 
atmough  it  was  not  correctly  described 
in  such  decree.  (Qamar  agt.  JBirdy  57 
•  Barb.,  277.) 

9.  Although  a  nisUlce  as  to  the  Uiw 
Hvrins  no  ground  for  reforming  a  con- 
tract,  vet  where  a  party  acting  under 
a  mistake  of  kiw  or  of  ftict,  does  acts 
wbieh  mislead  tiie  adverse  party,  he  is 
•stopped,  as  well  as  if  he  was  not  act- 
ing uuder  such  mistake,  (ici.) 

4lb  Board  OF  SupBRTisovB.  (58BMrb.) 
Dkkd.    C'^  Laming.) 

DBFEN8K8  (Id.) 
'      "HlOHWAV.    (fd.) 

Vfi^DOE  AMD  PiTRCHABEB  OF  CHJLT- 
TttLS.    \Id.) 
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EVIDfiNCB. 

1.  After  diswintion.  the  letters  of  a 
former  partner,  not  a  party  to  the 
suit,  are  not  competent  evidence 
Ruainst  the  other  pariner,  who  issued 
alone,  as  admissions,  or  as  tending  to 
prove  general  facts  is  the  case. 
(Williams  agw  Manning^,  aate,  454.> 

2.  As  to  snch  fkcts  the  partner  not  sued 
is  a  conipetentL  wituass^  and  mus^  be 
called.    {Jd.y 

3.  The  plaintiff  hnving  averred  his  ta- 
inlveney  as  a  reason  for  not  sueii)g[ 
him,  cannot  claim  that  he  is  a  party  in 
interest,  and  therefore,  representt.  the 
solvent  party.    [Id ) 

4.  Wbeie  an  attorney  ooUeets  a  debt  uf 
less  then  $'<«00  for  absent  clients,  and  so 
manager  tiie  business  as  to  involve  his 
oiients  in  six  suits,  with  expends  of 
several  thousand  doUaia.  such  facts  are 
proper  to  be  coni<icferea  in  fixing  the 
amount  ol  compeusutiou  to  be  re- 
covered uf  the  clieuu  by  the  attorney. 
(Id.) 

5.  The  question  whether  the  ssufeace 
justified  the  verdict  of  ihe  jury,  finding 
the  defendant  guilty  of  mufder  in  the 
first  degree,  eaunot  beexauiined  iuthia 
court.  \^pU  agt.  Lewi$f  aiUs,  508.) 

6.  Evidence  as  to  the  acta  and  declara- 
tions of  the  defendant,  afier  the  perpe- 
tration of  the  Clime,  is  not  admissible 
in  his  behalf.  (M) 

7.  Where  the  real  issue  on  the  trial  was, 
whether  the  defendant  de$it/ned  to  effect 
the  death  of  the  deceased,  avideiwe 
offered  by  the  defendant  to  prove  the 
facts  and  circumBiHUces  constituiing  the 

Cruvocation,  which  induced  the  attack 
y  him  upon  the  deceased,  which  oc- 
curred a  few  miiuiles  previous  to  such 
attack,  waa  admissible  upon  the  ques< 
tioa  of  sucJj  dQKree«  especially  where 
the  acts  of  the  defendant  were  such  as 
not  at  all  likely  to  prodm»  death.  {Id,) 

8.  In  a  criminal  trial,  evidence  of  the 
good  eharacter  of  a  prisoner  isof  value 
not  onlv  in  doubtful  cases,  but  also 
when  the  testimony  tends  very  strong- 
Iv  to  egtablish  the  guilt  of  the  accused. 
ik  will,  of  itseU;  son^etimes  or«*ate 
doabt,  when,  without,  none  would  ex- 
ist.   {Meomn  agt.  Piu^f  43  JVi.  y.,  6.) 

9.  Accordingly,  where  the  judite  charged 
that  good  character  was  a  tact  to  be 
considered  by  the  jury  like  every  other 
fact  in  the  case,  no  matter  wiwa  the 
oiber  testimony  in  the  cai«e  might  he, 
but  when  the  evi.lence    is    po8iti\«e» 

I     leading  to  a  ^achisiim .  logieidly  and 
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fnirlj  derived  of  nWty  from  all  the 
tentimotiy,  the  siinfMe  hict  rhat  a  person 
po88ei(Ae8  previous  good  character  trill 
be  of  no  tivail: 

Beld,  error,   {/d  ) 

10.  When  the  phiiutiflT  is  to  transport  a 
carg%  to  be  dtslivered  lo  him  by  the 
defeu'iaiity  from  Kocbesier  to  New 
York  by  tcay  of  tlie  canal,  and  the 
pUiiuiift  'b  boat,  being  frozHU  up  in  the 
canal  ou  its  pasMtge,  is  injured  by 
meaanres  taken  by  the  deleudant  u> 
preserve  the  cargo : 

Seld^  in  the  action  broa^ht  by  the  plain- 
tiff against  the  defendant  for  the  in- 
jnries  so  done  to  his  vessel,  tlmt  evi- 
dence of  A  connter  claim,  existinv  In 
favor  of  defendant  against  plaintitlf  f<»r 
damages  occaKioned  to  the  cargo,  by 
the  alleged  iniptx>iier  delay  of  the  plain- 
tiiriu  pro8ecntiiig  his  voyage,  was  ad- 
missible, and  that  the  > ejection  was 

.  error,  there  being  conflicting  evidence 
tm  to  whether  there  had  been  such  im- 
proper delay.    (Staribrd  agt.  Barrom, 

feih  r.,20o.; 

11.  Secondary  evidence  as  to  the  con- 
tente  of  notes,  given  up  <Hi  the  sub 
otitotiea  of  new  paper  is  competent  as 
the  presumption  is  that  being  no  longer 
of  any  value  rhev  were  destroyed 
when  given  np.  {ChTjiUr  age  JieMUj 

43  If,  r.,  law.) 

12.  Aia  role,  witnesses  muBt  state  &cta, 
and  not  draw  conclusions  or  give 
opinions ;  and  the  exceptions  to  this  rule 
are  not  to  be  extended  or  enlarged. 
( flViTMAUMia  agt.  Corn  ExckoMgc  Jiu, 
Co.  13  N.  y.,  279.) 

13.  On  a  qupstion  of  value,  a  witness  can 
only  tCHiify  to  an  opinion,  when  it  is 
shown  competeut  lo  speak  upon  the 
subject.  (/(/.) 

14.  It  is  not  permitted  to  j^i  ve  in  evidence 
the  opinion,  even  of  witnesses  having 
knowledge  of  the  subject  matter,  as  to 
the  damtiges  resulting  from  a  particu- 
lar transaction.  (Id.) 

15.  Accordingly,  in  an  action  against  an 
insurance  company  to  recover  for  a 
store  of  giKMis,  destroyed  by  fire,  in* 
sured  by  such  company,  evidence  of 
a  witness,  who  tesiitied  that  he  waa  in 
the  store  quite  freemieiitly,  and  there 
the  day  before  the  nre^  as  to  ^*  what 
amount  of  goods  were  m  the  store  at 
the  timn  of  the  lire,  according  to  bis 
estimate'* : 

£s^  ioadmisnble.   {Id.) 

Ifl.  A  sheriff's  certiAcate  of  sale  for  non- 
payment of  tazea  is  presumptive  evi- 


dence only  of  the  fitcts  therein 
taiuedj  and  such  certilicaie  can  legally 
contain  only  the  facta  nrqnired  bv  the 
statute.  (Oiferiiig  agt.  FooU^  43  ilT.  JT., 
290.J 

Sm  BuRDRN  ox  Proof.    {Id.) 
BUftOLARV.   {Id.} 
COXTKACT.    (Id.) 

Good  Chauactkr.    (Id.) 

iilFK   iKflURAKCR.   {Id,^ 
bTAILPS.   {Id.} 

Trial.  {Id.) 
WiTujsaa.  (Id.) 

17.  On  the  trial  in  thec4)unfy  courts  of  an 
action  on  a  contract  for  'tlie  s>ile  and 
pnrrbase  of  wood,  evideuce  was  giveiv 
to  show  that  both  lite  deteiidant  and 
his  witness  stated  the  contract  diOef- 
ently,  then,  from  what  they  had  pre- 
vioiislv  stated  it  on  the  trial  of  the 
cause  before  the  justice ;  the  diffiereuoe: 
m  the  two  statements  beiag  qufte 
material  upon  the  merits  of  the  con- 
trorersy,  to  wit,  the  oc^nTiiy  of  wo>od 
to  be  ^laid  for  by  the  defeudant: 

Jldd^  that  the  evidence  was  properly  ad- 
mitted, it  being,  as  to  the  defendant 
himself,  in  the  nature  of  admteeion  or 
declaraiiouM  b^v  a  paity,  and  prhieipal 
evidence  agamst  liiin,  tiiionthe  lAue; 
and  also  comi>eteut  as  Imfieaohing  evi- 
dence against  him,  or  his  witnesSi^. 
{McAiuireKSHgt,JSaAt«e,57I2arb.j  193Ly 

18.  The  rule  excluding  the  testimony  Of 
the  wife,  as  to  her  nuslmihJ's  deciam- 
tJons  to  lier  during  the  existence  of  the 
marriage  relation  has  no  Hpplicatiou  to 
words  spoken  at  the  very  time  Of 
forming  Uie  marriMge.  ( Van  Tuyl  agt. 
Van  Tkyl,  57  Barb,,  235.) 

19.  Tlie  declaration  of  the  husband,  mado 
in  promiscuous  conversations  haviq^ 
no  refew>ace  to  iiis  relations  with  hia 
wife,  or  to  the  ttatus  of  her  or  her 
children,  are  inadmissible  aa  evidevcov 
{Id.) 

20.  Where  the  plaintiff  and  defendant, 
who  are  both  men  of  fair  chanicttrr, 
and  stand  alike  nuimpeached,  and  are 
of  equal  ci^iUiijtv,  being  examined  aa 
^iines^es,  contradict  each  other  directs 
ly  upon  a  question  of  fact,  and  their 
testimonay  is  touilfy  irreconcihible,' In 
tile  absence  of ^  other  testimony,  the 
case  M'ill  stdnd  evenly  balance*),  aiid 
the  complaint  Will  be  disinised.  {Lo$m 
i^  if«ray,  57  'Bw^,^  561^)  .     ,  ^ 

21.  But  if  the  plaintiff  is  fully  an4  oir- 
cttmstaniiallv  cnrroborat«Ni  in  hiaaciAto- 
ment  of  the  ifacts,by  the  wnttenaftve- 
mont  of  which  aspeeHic  pei-fkH'maiioeis 
sought  diily  executed  in  fbrm,  Mid  mt- 
feet  in  ail  its  parts,  even  totheeaB&flUib- 
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tion  of  the  stamp,  and  by  the  testimony 
of  the  subscribing  witness  therelo ;  so 
'  that  if  the  evidence  of  both  puriies 
ehoald  be  strickeD  oat,  or  disre^mrded, 
as  eqiinllv  bMlHiiced,  the  plHiniitt'scive 
^•oQid  still  stAnd  well  proved ;  ihis  will 
joiitify  ft  deci-ee  in  favor  of  the  plMiiiiilf, 
if  ihe'fftcrs  thus  proved  be  sumcicni  to 
warrant  tJjo  relief  uaked  for.  (Id.) 

82.  Sonreys,  mnpe,  «nd  field-notee,  made 
by  a  sinmger,  wiihout  authority  or 
nght,  Ciinuoi  be  received  to  aher,  con- 
tradict or  varv  a  title  niid(*ra  previona 
deed.  (Marble  agt.  McMinn^  57  JBoi'b. 
610.) 

93,  And  ft  deed  with  its  description  taken 
'fromsnch  a  survey  or  map,  ought  to 

hare  aatfaeuticity,  to  make  it  evidence. 
(Id.) 

*    '  . 

94.  In  the  absence  of  evidenise  showing 

•  hia  ideulitVf  or  that  he  was  even  a 
surveyor,  or  the  correctneni  of  bis  sur- 

■.■wy,  iiie  survey  and  maps  of  sncii  jHsr- 
■oii  are  wori>e  evkt«nce,  as  against  the 

Eariies  in   tutere«t,  than  even    meie 
earsny.    {Id.) 

Sit  Cbiuikal  Law.    (Id,) 
I .   Execution.   {Id.J 

.    JUDGMKKT.     (Id.) 

\    Kailboad  Compakies.   {Id.) 

SS.'The  books  of  a  bank,  not  kept  by 
'  dlher  of  the  parties  to  an  aetion,  nor 
}]^elating  to  iransaciious  between  ihenii 
,^at  relerriag  solely  to  iranfactions  be- 
,  tween  the  defendant  and  the  bank,  are 
pot  comt>etenl  evidence,  between  the 
i  parties,  to  show  the  amount  of  paper 
which   has    been   discounted   by   ihe 
bank  tor  the  defendant,  and  the  num- 
ber of  notes  so  diacouuted  and  renew- 
'ed.     And  a  stateuieut  made  up  from 
•uch  books   it   equaUy   inoom{)etent. 

•  (Ptrrihe  agi.  HotdUeis^^  58  Barb,^ li,^ 

^  .        *  • 

96:  Wheikar  leitws.  written  by  oue  per- 
eon  to  another,  containing  slaienienis 
of  the  amount  of  funds  Uierewith,  or 
previously,  pent  by  the  writer,  to  the 
person  addressed,  which  letters  vvere 
received  by  the  latter,  and  retained 
without  objection  or  reply,  are  com- 
petent or  sufficient  evidence  to  show 
an  implied  admission  by  the  recipient 
'  of  the  !ettei-8,  of  the  truth  of  the  urate- 
.  ments  therein  t  Quan.  (Bes$effte%e  ^t. 
,4f«»«»m58JPai*.,8a) 

97.  Account  books  6f  the  pbrinutff  ^*  iti- 
vlasiaie.  so  far  a»  they  give  crediia  to 
^the  dsMidaut.  are  admissible,  because 
«he  entries  are  a^inst  lite  interest  of 
..  tMfi  plaiaiiff;  iKsy  are  tliereture  com- 
petent evidence.,  {Terrn  agt,  Mclful, 


38w  Prices  oorrent^  noblislied  for  public 
information,  and  lor  general  purpiises, 
in  a  public  ikttWi>paper,  are  adraisbible 
in  evidence  for  the  purpose  of  showing 
what  was  the  price  of  gri^in.  in  the 
market,  at  the  time   of   poblieation. 

29.  In  nn  action  by  ihe  administrators  of 
the  assignee  of  a  bond  and  mortgage, 
against  the  mortgngor,  to  recover  the 
balance  dne  ihereon,  a  mortgage  book, 
owned  bv  such  assignee,  containing 
entries  of  payments,  and  of  interest 
accrued,  upon  the  bond  Jind  mortgage 
in  qnestion— after  proof  that  such  hook, 
and  (he  entries  therein,  iirnl  been  shown 
to  and  examined  by  ihe  defendant,  who, 
made  iK>  ob|ecti«^u  thereto,  <'laiming 
only  that  »here  was  one  receipt  not 
credited  therein — is  admissible  in  evi- 
dence, not  technicidly  as  a  b«»ok,  but 
as  coniuiniiig  a  cftulemeiit  of  debt  and 
credit  between  ihe  parties,  admitted  to 
be  correct,  t«>  a  certain  extent,  by  the 
defendant.    (Id.) 

30.  Where  improper  tesiimony  is    ad- 
mitted  whi<h    may  have    iiitlnenced 
the  mind  of  fhe  judge,  before  whom  aU; 
action  is  tried,    Uie  judgn»ent  cannot 
stand.  (iyea/t€/4agu  Jf(^«t}v,57  Jiwrb, 

31.  In  an  aetion  against  a  judgment 
debtor  and  his  arsi^'uee,  to  set  aside 
assignments  of  secnmiei*  made  by  him 
in  fraud  of  ci  editors,  the  leMimony  of 
the  debtor,  taken  upon  his  examination 
in  proceefliiigs  supplementary  to  ex- 
ecution on  ihe  plainiirtS  judgment,  4S 
inadmissible  as  against  the  assignee 
and  the  wife  of  the  debt«ir.  wiio  has 
taken  a  subsequent  assignment  of  the 
securities,  from  su^h  asbignee.  (Id.) 

5ee  Ii«BimAifCB,  <L1FB.)  (Id.) 
Nkouoenck.  (Id.) 
Vkikcipal  Asn  Agent.   (Id.) 
FROMI880KY  Notes.    (/<*.) 
Stock   (Id.) 
Water.  (Id.) 

30.  The  measure  of  damages  being  th* 
differanoe  between  the  actual  value 
and  value  if  as  represented  of  the 
cheese,  on  a  sale  thereof  under  false 
and  franduleia  representations  as  to 
its  quality,  and  the  sale  having  been 
made  wiili  reference  to  the  market  at 
iiew  York,  and  tl»e  valne  at  that  place 
in  fact,  and  the  value  which  it  would 
have  bad  there,  if  as  represented,  being 
shown  evidence  of  the  amount  actu- 
ally realised  bv  sale  of  the  cheese  in 
England,  was 'held  iuadwissible  to 
reduce  the  defendant's  damnges.  (Dur$i 
agt.  BurUni,  2  LAndnff,  Iw.j 
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91.  Kor  were  the  defendants  entitled  to 
Bbow  that  the  market  price  for  cheese 
ut  New  York  was  controlled  l>y  the 
market  at  Lond«Hit  in  connection  with 
proof  that  tiirou^h  sales  in  London  in 
the  nrdinarr  course  of  l»ueiness,  the 
plainiitf  netted  a  larger  sum  for  the 
cheese  than  the  actnal  market  Talne 
thereof  at  New  York,  and  especially 
Where  the  evidence  di<i  net  relaie  to 
the  time  iu  qoeetlou.     {IdU) 

92.  The  piaiutiff  in  an  action  to  recover 
for  his  services  nnder  an  agreement  to 
remunemte  and  board  him  iu  connider- 
atioa  thereof,  may  siiow  the  value  of 
his  services  with*  or  over  and  above 
board,  by  fhe  testimony  of  a  witness 
who  liHs'had  no  knowledge  of  the  valae 
of  the  board  furuislied.  (SUctJU  agt. 
Ben^r^  2  Laajting^  156.) 

33.  He  may  not  show  the  eompetraatton 
|)ttid  him  for  like  services  by  a  foiiper 
employer  in  whose  service  he  had  been 
direcd'y  before  tlie  sei-vices  in  question, 
and  who  had  taken  hini  into  employ- 
meut  after  a  prior  engagement  with 
the  defendant.   {Id.) 

34.  In  an  action  brought  to  set  aside  the 
-deed  of  a  deceased  n^rantor,  as  fruada- 
lent  against  his  creditors,  with  a  view 
to  a  subsequent  application  to  the  snr- 
rog}ite  for  sale  I  hereof  under  seei  ion  i22, 
chap.  460,  Laws  of  1857.  which,  as 
amended  in  1843  (chap.  4;2),  renders  a 
judgment  \\\nm  the  merits  against  ad* 
miuiAtrntors.  &c.,/>»-i»ia  /a<r»«  evidence 
of  iudebieduess  upou  Hie  application. 

Mdd,  that  the  plaintiff  did  not  sustain 
his  complaint  by  simply  showing  a 
jndgment  iti  his  fuvur  agHinst  the 
grantor's  adminstraior.  {Sharp  agt. 
Preeoian^  2  Jjamiingf   171.  J 

35.  Where  a  promi«»«>ry  note  is  found  in 
the  maker's  hands  -cancelled,  his  in- 
debtedness  iheieoii  is  presumptively 
discharged,  and  pr<Jof  that  110  payment 
has  been  made,  nor  oiTset  surrendered 
in  respect  thereof,  does  not  destJY»y  the 
presumption.  {Gray  agt.  64-aj/,  2  Jam- 
sia^,  171.) 

36.  A  prisoner  sworn  as  a  witness  up- 
on hifr  own  trial,  nnder  cliap.  678  of  the 
IJaws  of  1869.  waives  the  eonsiitntional 
protection  (art.  1,  $6)»  by  w huh  iio 
ono  may  be  compelled,  in  any  cnminal 
case,  to  be  a  witness  against  himself," 
and  may  be  examined  upon  any  matter 
pertinent  to  the  issne.  {McGarry  agt. 
Tke  PeapU,  2  Lantw^,  'J37, ) 

37.  Chapter  3  of  the  laws  of  18  »8,  pro- 
viding  for  the  paniahment  of  seduction 
onder  promise  of  marfiaget  enacts  that 
<*  uo  conviction  shall  be  had  under  the 


provisions  of  this  acton  the  testimony 
of  the  female  seduced,  nnsupported  by 
other  evidence."  Where  on  the  trial 
of  an  indicment  nnder  this  act  the 
prosecutrix  testifies  to  the  promise,  in- 
tereonrse,  and  other  facts  esseotinl  to 
constitute  the  i»ffense,  and  other  testi* 
mony  tending  to  support  her  opon  such 
points  is  given,  wlieU)er  or  not  she  is 
.  suflSeienily  supported  to  iustify  a  con- 
vie  ion  is  a  qnesUim  for  the  jury. 
iOramdaU  agl,  TAs  jRny^  2  Laitsui^ 
309.) 

38.  The  plnintifT  suspended  a  scaffold  in 
front  df  a  house  upon  which  he  wHs 
employed  as  a  painter,  bv  fastening 
one  of  the  ropes  atrachedf  thereto  to. 
the  chimney  of  the  defendant's  ad- 
joining house,  without  the  latter*8 
permission  ;  as  he  stepped  upon  it,  on 
retanriiig  to  his  work,  the  rope  untied 
from  the  ehimtiey,  and  be  reeeivad  Iot 
jnries  by  the  fall  of  the  eeaifold,  for 
whieh  hettned  thedefendMit.  Uponiha 
trial  it  appeai«d  that  the  derendiint 
iMving  been  intoitaed  that  the  mpe  vma 
fastened  to,  and  that  if  endangered  kis 
chimnev,  was  afterward,  on  the  day. 
prcccecfing  the  accident,  seen  npon  his 
roof  handling  the  rope  ;  that  afterward 
when  cliarged  with  raiiMtig  the  Mscident 
he  did  not  deny  it.  but  offered  to  pay 
for  meiiical  attendance  to  the  pkiiutiff 
H  not  excessive  In  amount.  At  the 
close  of  the  pUiiititl's  testimony  the 
court  refosed  a  non-suit ;  but  after  the 
defendant  had  given  evidence  coutm- 
.  dieting  that  of  the  plaiutilTj  and 
tending  to  show  that  it  was  manifestly 
nnirue«  and  bad  himself  sworn  that  he 
did  not  touch  Uie  rope,  or  know  what 
was  suspended  to  it,  on  renewal  of  a 
motion    therefor,  it  was  granted. 

Setd^  that  the  evidence  should  have  gvne 
li>  the  jnr.v  and  a  nonsuit  was  wrong. 
(Pkiilipt  Hgt.  WitUn,  2  Lansing,  389.) 


39.  Beid  fniiher,  that  the  defendant 
justified  by  the  phuttiiifs  trespass  in  not 
recklessly  unloosening  the  ro{>e;  and 
that  it  was  for  the  jnr'v  to  say  whether 
he  did  nnltio.ien  it.  an^  if  so.  whether 
he  exercised  proper  care  in  ns4«rtainkig 
what  was  fastened  to  it.     {Id.) 

40.  To  maintain  his  action  as  admlnistm- 
tor,  the  plaintiff  proved  letters  of  nd- 
miniHtmiion  in  which  iiis  intestate's 
decease,  and  residence  imniediictMy 
prior  therato  in  the  county  of  the  BdiTo- 
gato  frmu-  wbiHii  Uie  leti«»  issued  vreet 
recited. 

Htldi  that  there  was^^nsia/irtsevideiioo 
of  t!ie  facts  so  recked.  (Beldei^  «gt. 
Meeker,  2  Lanting,  470.) 

41.  Proof  that  the  intestate  did  barinet. 
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Mud  b^d  Ml  oiBce  in  the  conntr,  is.  It 
teems,  preeamptive  eTideoc^  tnat  he 
resided  there  «t  the  lime  of  bis  de- 
cease. iJd.) 

Bk  AflBIOVMBNT  OP   MOSTOAOB.    {Id.) 

Appiial.  {Id,) 
Amom.  {Id ) 

•     DBPRHSllSb  (Id.) 

EZBCUTOBS  ANI>  ADMDmYBATOlU. 

JUKT  AKD  JUBT  TRIAL.   (M) 

MoHBY  Had  and  Kmokitbo.  {Id,) 

pLEADnro.  {Id.) 

Policy  of  InsubaKCb.  {Id,) 

SUKKOGATB      AND        SCBKOOATB*8 

Okder.  {Id.) 

WlTNBSS.  (Id,) 

EXCEPTIONS. 

L  It  teste  exelasirely  in  the  diseretion 
of  the  judge  holdinf^  the  eircttit,wlieCh- 
er  ttts^ims  taken  in  a  eaam  tried  be- 
fore him  shall  be  heard  in  the  first 

:  inetanoe  at  the  general  term,  or  at  the 
epecial  term*  (BmtUie  agL  Niagara 
Bamjugt  Bank,  a»/<,  137.) 

2.  It  is  quite  certain  that  no  appeal  woiitd 
lie  from  such  an  order;  and  it  seems 
thai  lU  reversal  cannot  be  accomplished 
by  a  motion  at  special  term  to  vacate 
it.    {Id.) 

9l  Where  the  exceptions  taken  on  the 
trial  were,  at  the  eione  of  the  trial, 
ordered  by  the  judge  to  be  heard  in  the 
fUnt  inttaiice  at  the  general  term,  and 
the  exceptions  were  argn(*d  l>efore  the 
general  term,  but  that  court  finding 
itsetf  unable  to  grant  the  defendant 
relief,  Biid  that  it  could  only  be  done 
,  by  the  special  term,  omitted  to  decide 
the  ease  and  held  it  under  advisement; 
and  in  the  mean  time  a  motion  was 
made  by  the  defendant  at  special  term 

.  for  an  order  vacating  the  order  of  the 
circuit  judge  directiut;  the  exceptions  to 
be  heard  ni  the  first  instanee  at  general 
term,  wbich  was  granted : 

Meld,  on  appeal  from  this  last  order,  that 
it  be  vacated,  without  costs,  as  the 
question  Vras  a  new  one.    {Id.) 

4.  The  practice  of  Sending  these  cases  to 
the  fTetieral  term,  unnecessarily  in- 
creases the  business  of  that  conn,  and 
such  an  order  should  not  be  nude  un- 
lesA  in  cases  of  the  highest  iniportauee, 
or  of  absolute  neces«iiy.    (Id.) 

A.  An  exfeptioii  to  »  rs<|aeet  to  charge 
which  is  erroneous  in  part  as  embrac- 
inv  too  moen,  is  entirely  ineffectoni. 
{ffodyet  agt.  Cooper,  43  J^,  r.,  216.) 

See  Appeal,   fid.) 

Abbkst  of  Judokbht.  {Id,) 


Criminal  Law.  {Id,) 
Error.  {Id,) 
Trial.  (Id.) 
pRAcnCB.    (57  Sari,) 
PRACTICB.     ^58  Barb.) 
PRACTICB.  {"2  Lanein^.) 

EXCISE. 

1.  Oomity  eommissioiiero  of  excise  hold* 
ing  office  nader  the  Uw  of  April  IMi, 
1857,  sued  to  recover  penalties  as 
therein  provided  :  after  suit  the  **  act 
regulating  the  sale  o1  intoxicating 
liquors "  of  April  11th,  1870,  was 
pttssed,  and  the  defendMnt  pleaded  it  as 
a  defense.  On  demurrer  to  the  an- 
swer it  was  held  that  the  plaintilfh 
were  anthoHzed  to  prosecute  the 
action  notwithstandiiif?  the  latter  larw. 
{Board of  Comntiuionen of  JBxeiie  Agt, 
WilUy,  i Lansing,  iOf,) 

2.  The  act  of  1870  did  not  altogether 
abolijih  the  county  Itoard  of  eommtssion* 
ers  of  excise  then  existing.  PerMAB- 
vnf,  J.   {Id.) 

3.  It  deprived  them  of  the  power  to  grant 
licenses,  but  not  to  sue  for  the  penal- 
ties  inconsistenl  with  snch  act,  which 
are  provided  for  by  the  act  of  1857. 

ild.) 

4.  Vaiions  provitions  of  the  acts  of  1857 
aujd  J  870,  compared  and  oommented 
on.    {Id.) 


EXECUTION. 

1.  In  an  action  to  recover  the  value  of 
a  horse,  wagon,  sleigh  and  harness 
sold^by  the  deiendani  on  execution, 
which  property  was  claimed  to  be  ex- 
empt, tne  plMintiff  proved  thai  he  was 
a  nouteholder.  having  a  family  for 
which  he  provided ;  that  he  owned  no 
other  hevse,  wagon,  sleigh  or  harness ; 
and  that  he  used  tlie  property  for  cal- 
tiTating  knid.  carrying  goo<)s  lo  mar- 
ket^ dtc.  Held,  that  within  the  rule 
established  in  Wilcox  agt.  HawUy,  (31 
N,  Y.  Bep.  (>58,)  the  plHintitt  had  es- 
tablished the  facts  thai  lie  was  a 
honseholder,  and  had  a  family  for 
which  be  priivided,  and  that  he  used 
the  property  in  <]uestiou  as  a  team,  for 
the  support  of  his  tamily  .•  and  thai  the 
evidence  was  sufficient  to  authorize  a 
judgment  in  favor  of  the  plaintiff. 
{Smith  agt.  Slade,  57  Barh.,  637.; 

2.  And  the  valne  ^  the  propertr  being 
within  the  limit  allowed  by  law,  to 
wit,  %^ ;  held,  that  the  snno  was  ex* 
empt  from  iaio  on  exeeorion  lisaed  ip- 
on  a  judgment  recoveivd  on  n  noto 
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gjren  by  th«  plnintifT  and  another  per- 
son, jointly  for  the  price  of  a  hone 
purchased  bv  the  latter  for  himself ;  it 
•  not  appenrftig  thai  sneh  hone  was 
parch  used  for,  or  niied  as  a  team,  or  a 
^art  of  a  team,  by  any  oiie.    (Id.) 

3.  Although  the  burden  of  proof  is  with 
a  party  claiming  the  property  levied 
on  was  exempt  from  execution,  to 
show  affirmatively  that  it  was  neces- 
sary for  the  Hupport  of  his  family,  yet 
it  is  not  required  ihnt  he  shoulil  em- 

Sloy  the  word  aececMry,  in  htn  evi- 
ence.  It  is  8ufB<-ieut  that  he  shows 
facts  that  prove,  or  tend  to  prove, 
such  necessity.    {Id,) 

4.  It  is  not  necessary  for  the  plaintiflT  to 
sliow  that  he  had  not  other  articles  ex- 
empted by  statute,  of  the  value  of 
$!2SM>,  or  which,  with  the  articles  men- 

'  tioned  in  the  cfimpUiut,  exceeded  the 
snmof$250.    {Id) 

&  It  is  oaffictent  for  the  plaintiff,  on  the 
trial,  lo  show  that  the  articles  levied 
on,  and  claimed  to  be  exempt,  are  eno- 
■lerated  in  the  statute  as  exempt  pro)»- 
orty  when  the  same  are  necentary;  and 
tlie'n  to  ahow  them  to  be  necessary, 
and  within  the  limit  as  to  value. 
Neither  the  statute  nor  the  mle  of 
legal  evidence  calls  upon  the  plaintiff 
to  prove  what  else  he  may  own. 
{Id.) 

6.  The  exemption  in  the  statute  was  not 
made  to  depend  on  the  peciiDiary  abil- 
ity of  the  debtor.     {Id.) 

8m  JODOMICHTS   AND     BxaCTJTIOKB.   (3 

EXECUTORY  BEQUEST. 

1.  An  execntory  beq^uest  limited  to  the 
use  of  the  oor^Yeratiou  to  be  created  by 
the  ief^ttUtnra  within  the  period  at 
lowed  for  the  vesting  of  future  estates 
and  interests  is  valid.  (Bwrill  agt. 
Boardman,  43  y.  F.,  254.) 

2.  Such  a  bequest  neither  contravenes 
the  Ftatute  oi  perpetuities  nor  is  it  void 
on  account  uf  tne  unceriaiuty  of  a 
beneficiary.  {Id.) 

EXECUTORS  AND  ADMINISTRA- 
TORS. 


1.  The  six  months*  notice  to  creditoni, 

given  by  executors,  under  the  Revised 
talntos,  t2  R.  S.,  89.  $  39.)  when  duly 
published,  exempts  such  executors  from 
»U  liability  to  the  creditor  of  their  les- 
tuMr,  whoeo  claims  are  not  presented, 
lor  any  asaets  paid  over  in  good  faith 


by  them,  in  satisfaction  of  claimp  of, 
an  inferior  devreA.  or  of  legacies,  or  in 
making  distribution  to  the  next  of  Itin^ 
{M^nn'n,  airt.  Loper,  Ex' or.  <^<;.,  43  JV. 
r.,521,) 

2.  Where  exeentors,  nnder  power  of 
sale,  given  by  the  will,  sell  real  estate, 
the  avails  l>ecoroe  asseis  hi  their  bands 
for  the  payment  of  debte  and  iegariea, 
and  to  be  accounted  for  the  aame  as 
other  aesetd.   {Jd.) 

3.  But  the  residne  of  snch  assets,  af^er 
the  payment  of  snch  legMciee  and  delits 
as  are  presented,  belongs  to  ctia 
devisees  to  whom  the  Unas  have  been 
devised,  snbjeet  to  the  ezecotoi^ 
power  of  sale.  Id.) 

4.  Accordingly,  an  execntor.  who,  after 
the  reqnisiie  nnbliciition  of  notice  to 
creditors,  and  tlie  payment  of  all  clalmus 
presented  thereunder,  pays  over  to  ilie 
devisee  the  remHiuder  of  the  avil$  of 
lands  sold  by  him  nnder  a  power  of 
sale  in  I  he  will,  is  not  lial.le  to  other 
creditors  of  the  testator  for  snch  avaJJa^ 

(Id.) 

See  Powers  A  Trust.  (Td.) 

5.  To  render  the  exeentors  of  a  deceaae4 
partner  liable  as  partners,  with  th« 
surviving  partner,  in  respect  to  th« 
business  carried  on  after  the  death  of 
their  testator,  it  is  necessary  to  show 
that  they  voluntarily  employed  tK^ 
testator's*  assets  which  had  omne  to 
them,  in  the  trade.  {Richter  airt.  Ptm- 
/waAuJCA,  57  JBar6.,  809. 

6.  It  IS  not  snfflcient  that  the  bnainess  is 
carried  on  by  the  surviving  partner 
with  their  assent  and  enoonrayrement; 
it  beinv  his  riKht  and  duly  to  do  eo  with- 
out either*  .  [Id.) 

7.  Nor  do  exeentors  incnr  any  responsi- 
bility by  allowing  the  sllare  of  the 
capital  of  their  testator  to  remain  in^ 
and  be  employed  in,  the  buMiiess  of 
the  partnership,  after  his  death,  for  the 
benefit  of  the  cettvis  que  tnut.  Then  i( 
is  done  in  accordance  with  the  testar 
tors  insiructions,  contained  In  his  will, 
or  with  the  partnernhip  agreement; 
bnt  The  assets  so  directed  lo  l>e  en> 

S loved  ate  liable  to  make  good  the 
eb'ts  contracted  dnring  their  employ- 
ment   {Id.) 

81  To  this  extent  the  estate  of  a  deeensed 
partner  will,  in  eqnity,  be  applioabte 
to  the  liquidation  of  the  donuinde  of  • 
tlioflo  who  have  beeome  erediiora  nf 
the  partnership  after  hia  deoeaeo.  Bui 
the  exeentors  cannot  be  mado-  lialiitt' 
penMMiall]r  without  entering  into  tli*- 
partoerahip.    {Jd.i 
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See  Appbau    \fi,) 
Will     {Id.) 

9.  T}»e  fltatafe  d(i«8  not  limit  the  clAfms 
to  l»e  prei*ent«fd  to  executi>r8  by  cr«di- 
tow,  to  Biich  RM  lire  due.     Whether  due 

*or  Iter,  if  thei-e  is  ah  intention  to  ninke 
a  chtim  HtfHinsr  the  emate,  notice  of 
thut  clHim  shonid  be  presented,  Mnd  if 
it  be  not  due,  the  itatne  (^  R,  8  9f^^ 
74.)  points  out  t-he  conree  to  be  pur- 
•ned,  npon  t'le  Hcconntinif.  [Huyt  agt. 
BQanetty  58  Bmi>.t  b'2Q.} 

10.  Sxeentors  mar  select  a  plaeeaA  their 
place  of  bnsiueM  or  resilience,  so  far 
at  their  relHtion  to-  the  eetHte  is  con- 
eemed ;  and  the  deeigiiHiion.  in  a  no- 
tice pai>Ii8hed  iu  the  iiewimnpers.  of  a 
place  whei'e  cUiuis  of  creditors  a^inst 
the  estate,  shali  be  pre^enred,  makes 
tliat  the  residence  or  place  of  business 
of  the  execarors,  for  thst  purpose, 
vrithiu  the  Dii*aninfr  and  object  oi  the 
Btatme.    {%  B,  S.  88,  $  31)    (Id.) 

IL  The  decision  to  the  contrarr,  in  Jfar- 
foy  sgt.  Smiik,  (9  Bosw,  68(^J  disap- 
proved.   (Id.) 

13.  Where  executors,  on  the  presenta- 
lioB  of  a  claim  aifainst  the  esMte,  to 
them  posiiiveiy  declined  in  writiiijf,  to 
pay  the  same ;  Beld,  that  this  nmonnt- 
•d  to  a  rejection  of  the  claim;  at- 
thoagli  they,  at  the  same  time  asked 
Ibr  a  bill  of  particulars,  and  a  list  of 
voaobera.    {Id.) 

13.  'ffe.ld,  afeo,  that  the  eirecntors  did  not, 
.  by  stating?  that  ihey  wouM  be  "  great- 
ly obliged "  for  a  of  bill  particulars, 
^bc.  qnalify  their  refusal  to  pay ;  they 
making  no'proraiite,  and  giving  no  in- 
ttmation  tnat  their  action  wonld  be 
altered  by  such  a  bill,  if  one  were  sent, 
(/d.) 

14.  And  that  if  the  claimants  neglected 
to  furnish  anv  bill  of  particnlars,  they 
eouid  not  claim  that  the  demand  for 
one  was  a  qnaliiicaTiou  of  the  previous 
rejection.     {Id.) 

15.  Execntors  directed  by  the  tettator  to 
invest  in  United  Stales  government 
8tr>ck*,  State,  city  or  county  xecuriiies, 
or  upon  bonds  and  mortgages,  what- 
ever fund»  tliey  mighc  from  lime  to 
time  have  iu  hand,  awairing  the  period 
for  dieblkrsement  acoutdfng  to  the  pro- 
visiuits  of  the  will,  invesred  sraali  sums, 
b<a  retained  in  hand  large  averagei 
bnlaoees  for  sevseral  years.  iioMing 
theitt  on  deposit  to  their  individual 
cvedii,  and  in  tiieir  names  asexeontors, 
and  in  their  difTerent  banks,  shifting 
the  deposits  from  one  bank  lo  antMher, 
•ud  in  part,  using  the  same  for  accom- 
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modation  of  one  or  more  of  i  heir  num- 
ber. 

Held,  that  thev  were  chargeable  with  in- 
terest  on  tde  Imlancea,  after  allrtw 
anceof  reasonable  time  for  investment, 
and  were  not  excused  from  iis  payment 
becan^e  of  objection  by  some  of  the 
distributees  to  investmc'nfs  in  United 
States  securities,  or  oi  difticuity  in  ob- 
taining inventment  in  bond  anci  mort- 
gage, or  of  any  right  to  keep  tjie 
money  in  readiness  to  pay  over  to  the 
parlies  entitled,  pending  proceedings 
for  distribution,  and  uotwiilisianding 
the  legatees,  d&c,  had    not  informed 

■  the  (-xecocors  of  any  opportunity  to  in- 
vest iu  pr(»per  seearities.  And  tiiey: 
were  e.^arg«d  interest. at  six  (ler  cani. 
on  tiie  sums  held  by  them  at  Uie  ^ad 
of  every  iialf  year,  ufter  allowing 
thirty  days  for  fuvestmeiit.  {GUvuu^ 
agt.  GilmaHf  2  Laneiiuf^  1.) 

6.  It  not  appearing  that  the  exeoutora 
had  deriveif  any  })ersonal  benetit  from 
the  funds  of  the  estate  other  than  timt 
which  miKht  have  arisuu  inoidently  to 
their  credit  fit>m  mimt-y  depoeited  in 
bank,  and  they  having  credited  the 
estate  with  interest  on  all  moneys  used 
bv  thein. 

w 

Held,  that  they  were  not  chargeable  witb 
compound  interest.   {Id.) 

J7.  Evidence  being  ffiven  that  testator 
had  agreed  with  M,  one  of  his  execu 
toi-s,  to  suppoii  him  if  he  would  attend 
to  his  (test H tor's)  business,  and  of  tes- 
tator's saying  he  Had  prt»mised  M  to 
pay  him  sufficient  for  his  own  and 
family  expenses,  and  of  his  expressing 
himiwlf  a  short  time  before  death,  us 
satisfied  with  M'sutteution  to  the  busi- 
ness. 

Held,  that  M's  claim  for  compensation 
was  properly  allowed  as  a  payment  to 
bim  by  the  executors.  (/oL) 

18.  But  the  execntors  were  not  entitled 
to  charge  the  estate  with  the  expenses 
of  ilieir  unsuccessful  resistance  to  an 
application  for  an  order  requiring  ihem 
to  account,  nor  of  their  defense  in 
proceedings  for  contempt  for  neglecting 
to  account.  {Jd.) 

19.  A  note  of  one  of  the  execntors  given 
testator  in  his  lifutime,  having  been 
charged  to  him  iu  their  accouut. 

Beld,  that  the  chu rge  was  proper,  not- 
withstanding lud;<ment  had  beeu  ra- 
covered  on  the  note  in  Maine. 

20.  An  execntor  who  has  paid  the  prin- 
cipal of  a  tmst  fnnd  to  a  legatee  enti- 
tled to  an  snnntil  payment  of  its  In- 
come onlv,  though  not  allowed  on  his 
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ftecoanting  u>  credit  himeelf  with  the 
paymeul  aa  s  payineui  of  principals 
•CHituoU  it  •eeino,  be  req  aired  to  pav 
over  H|niin  interest  qpou  tach  princi- 
pal. {SaUiu  «gt.  Saltutj  2  Lansing^ 
a,) 

m.  But  on  appeal  Irom  «  forrogate's  or- 
der, direciiitK  Che  inventment,  with 
interest  ot  money  90  ^aid,  if  the  peti- 
tiou  of  appeal  specify  as  the  sole 
•|;nmnd  of  appeal,  error  in  a  certain 
other  recited  portion  of  the  order,  the 
«rror  will  he  disregarded,  art d  the  order 
it  otherwise  proper  «firmed     {Id.) 

J0.  Cesta  are  not  MutuWe  ngMoat  ececa- 
'•ers  or  admimntraiora,  as  ef  eoorse 
wiiera  jiidtfBieut  is  recovered  against 
.fthem  as  defeiidauits  in  an  action.  iMowt 
•gL  Lloyd,  )i  LfUiting,  335.) 

%!.  It  seems  they  are  only  gnoted  in 
snch  case,  piirsiiuut  to  section  41  (2  R. 
4i*y  SW),  by  onier  upon  motion,     (id.) 

9|.  The  plaintiir,  on  a  referee*^  report  in 
his  favor,  In  an  action  against  the  de- 
fendant as  execarrix,  entered  iodgment 
'•for  damages  and  costs  ;  the  aetendant 
appealed    from    tne  entire  jadgmtnt 

' ,  and  then  the  plaintiff*  readjustM  (he 
'costs  upon  notice,  and  the  defendant 
»oved«t  speeial  term,  andobtiunedan 
order  settitkg  aside  the  judgment  «s 
irregular ;  on  ap^teal  tVom  die  oi*der, 
'the  conrt  dirticied  the  costs  to  be 
striirkeii  frY>m  the  jodgment,  wfthoni. 
prejudice  to  a  inotiou  by  the  plaintiff  for 
costs,  and  the  judgment  was  other\«Mite 
allowed  to  sLHud  without  costs.    (Id,) 

45.  Tlie  entry  of  jndgment  for  costs  in 
-'■n«h    a  ease  is  not   an    Irregolarity 
Waivable  by  appeal.     (Id.) 

r, 

\.  And  it  seems  the  appeal  being  prior 
^  tlie  HdjuHttneiit  coald  have  ho  effeet 
J  M 11  waiver  upon  the  proceedings  there- 
for. Mor  would  toe  court  eonaider 
^non  the  appeal  from  the  order,  the 
phuiitilTs  right  to  have  costs  under 
tlie  statute.    {Id.) 

4filsDBVIBB  AND    BBQUB6T.  {Id,} 
fiVIPKMOB.   (Id»\ 

8URBO0ATB      AXO        SUBBOO^IB'S 
UBDItH.    {Id,) 

BXEMPTIOK 
As  ExBCunoH,  {bTBatb.) 

«XfiXPTION  OF  SOIiDrEfiS*  PAY 
AND   BOUNTY. 

\  The  exemption  of  a  soldier's  pay  and 

■■  bounty  rVom  levy  or  sale  under  an  eife- 

<ctttiou  (Laws  18dl,  chap.  578,  page 


1332)  does  not  extend  to  propacfgr 
purchased  with  or  otherwise  volun- 
tarily obtained  in  exchange  for  tlft 
sauiCb  i  WygwU  agu  Smilht  2  Lanmm^ 

3.  The  jiHncfple  knd  extent  of  such  ex- 
emptions explained.    Per  JoHRioir,  J. 

\fd-) 

EXPERTS. 

Set  EviDKircB.  (43  iT.  T.) 
Wfthbss.  (itLmming.) 

EXPRESS  OOMHAlflBg. 

1.  Ifi  an  AotMo  against  an  cqwwt  siss- 
fan,tf  to  reoovor  the  amount  of  a  cbv^ 
received  by  them  from  the  plaintiils  for 
colleotion,  aad  as  alleged,  the  deisnd- 
an«s  neglected  to  coHect,  or  to  give  Iha 
plaintiffs  dutKiatice  of  itenoniMgruMCi 

Held^  that  before  the  plaintiffs  can  re- 
cc^ar  mom  than  nomiiwl  dassagectiM^ 
must  show  that  they  contd  in  all  proh- 
ability  have  collected  llie  aasovaC  «r 
the  draft,  or  some  part  of  it,  frons  the 
dn»wee,  if  tkey  had  reaeivad  «ba  na* 
tioe  of  non-payment  which  the  dafeifd- 
ani's  dot^  in  the  premises  required 
them  to  give.  (Liautu  agt.  IMjussxtv, 
anU,  97.) 

2.  Tlie  defendanta  having  used  due  dilf- 
gence  in  endeavoring  to  obtain  pav- 
ment  of  the  draft  and  having  failed, 
the  piaintitTs  must  show  that  they  eoold; 
have  done  better,  and  that  there  Was, 
at  least,  a  reasonable  probHbili»y  thiu 
thev  could  have  ci>llected  the  amoant 
if  t}iey  had  been  profterly  notifled  tliat 
the  same  was  not  paidi^  befose  they 
are  entitled  to  recover  the  full  aaKNiat 
thereof    {Id,) 

See  Cabbibbs.   (43  N,  T.) 

3.  The  plaintiff  acting  mider  a  power  of 
attorney  from  W.,  received  from  the 
United  States  government.  m<mey  duo 
from  the  latter  to  W.,  and  thus  beoawe 
the  debtor  to  W.  foi-  the  amount.  W. 
•directed  the  plaintiff  to  eendthe  monev, 
when  coilected.  less  charges,  to  W. 
care  of  M.,  at  Terre  Haute.  No  |Mr- 
ticular  method  of  conveyance  beiug 
designated,  the  plaiutitf  delivered  « 
package  oontaii  log  the  amount,  in 
treasnrv  notes,  diracced  to  W.  ease 
of  M ,  at  Terre  Haute,  to  the  U.  S  Ex- 
press Company,  to  be  transported, 
sueh  paekuge  was  «a  ivied,  -by  that 
eompaay,  to  the  lonaitMition  af  ks 
route,  and  these  deliveiod  to  tbo 
defendant  10  be  carried  to  Terre  Haaie. 
It  was  so  carried,  but  afiar  diiigoo^ 
seanh,  ueiihor  M.  dio  coaaignaa,  nor 
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W»  eoiild  be  foaDd,  and  \h&  ptcjtage 
.  .wti8  r«;Uiiiied  by  iho  defeiiduut : 

flefd,  t\m%  HA  W.  hKd  no  cIhIri  to  Any 

{Mi'iiciilar  mon^Vf  Uie  plHiniiff,  when 
te  deijvf  red  ihe  treMury  uoie»  to  tlie 
U.  S.  KxiueM  CouipMny,  siujttiy  de- 
livered hiu  own  prtjperty  lo  Ue  for- 
MTai-dfKl,  to  (iiiK:hHrge  lii«  iiidebiiiduen 
to  W.  And  lliMi  boUi  lUe  plHintitf'  und 
W.  had  such  h  title  to  the  jiroperty  ihHi 
anuciioii  might  be  luuiutHiuea  by  eitlier 
of  iheui ;  and  a  recovery  by  eiiher 
IvooUi  bar  au  ac.iou  by  the  other. 
.  ;rA«fl|^f9/^agu  iUi^o^  5g  ^a/^ ,  575.) 

VAL»E  PRKTEMCE8. 

S^Um   &£PRES£iriV4TION& 

-  PiiisctrAi.  XHV  Aqemt.    {Xd<) 

VjUiiXlK  AKD  PtTAOHAflUUL    {IfiL) 

ITARMINQ  ON  SII^ABES. 
^  Crops.  (2Lafmnff,) 

FKDE&AL  CONSTITUTION. 
Jke  AoMiBALTY  Jurisdiction.   (43  if. 

COMSTiTUTlONAL  LaW.    \I<L) 

FELONY. 
AeCfttMOiAL  Law.  <43  JT.  T,} 

FIELP  KOTI^S. 
9u  ^viDiWGE.    (57  Bai^,} 

FINDINGS  OF  LAW  AND  FACT 

1.  Omiitfilons  and  defects  in  a  finding  m^y 
be  iiappiied  by  inferences  in  the  ap- 

-  petlafe  court  iti  support  of  a  jodgment, 

•bmnotthe  entire  M-antof  a  finding, 

•sfyedally  in  the  absence  of  evidence 

'  •f  ilie   iieceHsary  faettf   in  (he  case. 
( WtUtk  agt.  i^iem,  43  N,  K,  93.) 

%,  This  coartia  Qondaded  by  the  findings 
:  Of  fact,iu  the  eoori  be'ow,  uni^sa-saeh 
{  fiudini^  are  misappor^d  by  any  evi* 

ileuoe,.  or  uniesa  by  ntidupuieii  evi- 
|.  .4oitee   the   oonti-ary    is   asiablishad. 

f  JlMC<iifr  agu  StmnSboai  Co.  43  Ni  y., 
.   75.) 


3.  A  factfoqnd  by  the  court,  below  appn 
confliciiiig  eviaeuc<r  is  noi  reviewable 
here.  ( Urotoa  nut.  Vredaibti'gk.  43  A. 
r..  195.) 

iStoePRAcnCB.  {2  Lansing.} 

FIRE  INSURANCE. 

1.  In  an  action  against  an  hisarance  cofti- 
pai\y  to  recover  for  a  Btore  of  goons, 
dffBtroyed  hy  fire.  iu»ared  by  sii^li 
company,  evidieuce  of  a  witueHS,  who 
testified  that  he  M'as  in  the  store  quite 
frequently,  and  there  the  day  before 
the  iire,  as  to  "  what  amount  of  gno'da 
were  in  the  store  at  the  time  of  ^e 
fire  according  to  bis  estimate*':         * 

Biidy  inadmissible.  (Terpvnnina  att. 
OwTH  HxckafiffeCo,  43  H.  r.,  *J7».)   " 

2.  Where  a  policy  of  insarnnee  wat' 
issaed  to  the  owiier  of  tiie  mortgaged 
premises,  in  which  *^the  loss,  if  Htfy, 
IS  4Miyabie  to  tiie  iiioi«gagee,"  wUfcli, 
also  couuuned  a  olaune,  iltat  iu  case  ef 
auy  change  of  title  in  ilte  propeity  |pi* 
sured,  the  policy  sltould  be  vu^d  (irom 
which  ,latter  ciaoat;,  iiowever,  the  in- 
terest ol  the  moiogagee  is  exeepc^/j 
aud  also  a  provision  (hat  iu  case  m 
payuieiu  to  tlte  mortgagtre  tor  a  Uie^ 
for  which  ilie  insurer  would  not  luiVe 
beeu  liable  to  the  mortgagor,  tlie  i^i- 
sutttf  should  .be  suhi-ogaied  and  entitled 
loan  assignmeui  of  ihe  tuortgage: 

BUd,  tlie  mortgaged  premises  havjf^g 
been  sold  prior  to  their  injury  by  ft^e, 
that  the  smoout  of  insurance  moiify 
paid  10  (he  mortgagee  by  Ute  iusuj;<ti:«- 
was  not  to  be  Ueemed  a  payment  ^u 
the  mortgage,  and  iJbat  the  monga(^ 
having  beeu  assigned  to  the  iuftoteta 
on  payment' Co  ine  morigagee)  wa/^iit^' 
valia  security  in  ttieir  hands.  (^r«M- 
JUid  F  S  M.  iHSMvmm  C'e.  agk  jLmn, 
sl«^.43A',  r.,»y.)  ^ 

3.  Where  the  policy,  by  its  terms,  is^to 
become  void  upon  '*auy  chut^^e  .yf 
title  ill  the  properly  insured/'  ihe  policy 
iusui'ing  a  party  on  *-  his  stories,^  des* 
cribiiig  ihem,  i«  forfeited  by  a  traitbfer 
of  the  pr^miueSf  aUhough  no  ehaii{^e  iu 
or  aesigumeui  of  ihe  xnUrtti  of  Vie  m- 
sured  had  taken  place  suoiiequent  ^,u> 
the  date  of  the  poficy ,  (Id.j 


F0RC3LE  ENTRY  AND   D& 
TAINE&. 

1.  Thestalake  of  forcible  entry  aikd^e- 
(ajaer  was  osiginiUly  striotlj  Car  a 
eriminal  proooeoiag ;  aud  though  it  haa 
been  sobsequeutly  enUHrgedso  aa.to 
embraee  to  a  eerraiu  exieut  a  eivil 
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remedy,  ihe  form  of  proceeding  and 
tli6  riilea  of  Ihw  wliicii  guvf*ru  it  re- 
inMiii  10  n  Kieat  deKiee  anchan^ed. 
(  WoiHi  Hgu  HkiUip*,  43  N,  Y.  \^2.) 

2.  A  eonplstiiK  niider  ihe  statute  relative 
■  to  **f(»n'ibie  «*iitn«s  aiid  de'.ainerB," 
which  alleires  tlmt  the  oompUinant 
*'  had  a  jbTood  aitd  lejural  right  and  estate 
to  aaid  preiui«oH,  aiad  that  he  m\\{  has 
A  le^al  ri>r^i  (o  the  |K)»Bearion  of  said 

•  pretitiiiea,''  dttes  iaot  atate  ifae  right,  bnt 
tiia  legai  cviicliiHioii ;  and  la  ihcrefora 

>  not    a    compliHiiee  with  the  atauile; 
.'  which  rH|nii-ea  that  the  fomplaint  shall 

•  show  that  the  complaiuaiit  has  s<ime 
«aiate  in  the  preoiisei*,  th«n  snlaiiaiiiigr, 
or  tiome  other  ritfiit  to  the  possession 
thereof,  sla<»N^  lAs  sBuae.    {TM  People 

'  «r  rtl,  Ooeper  agu  FUld,  d8  BarO.. 

3k  Tliat  beinKA  statute  proceeding,  and 
tiie  antiioriiy  to  proceed  derived  from 
the  Mtainte,  a  btrici  compliHUce  ihere- 

'  wi  I  h  is  rH]  n  i  red  j  though .  ihis  objeei  ion 
may  be  waived  by  omitting  to  make  it 
iu  proper  time.    {/</.) 

4.  H.  beiiig  the  owner  of  a  lot,  ga^e 

Eermisaiun  to  F.  to  nmove  ou  to  it  a 
iiiidiug  owned  by  F.  There  was  no 
ilgreemeut  as  to  ihe  time  it  nhould  re- 
main there,  or  for  the  payment  of  renL 
Stibsenuently,  H.  conveyed  the  pramis- 
os  to  tiiird  pei^ious,  who  made  an  exec- 
utory com  met  wiih  the  defendant  and 
p.  Ir.  for  the  sale  aud  conveyacoe  of 
the  premises  to  them,  with  the  right  of 
immediiie  posse^sion ;  and  ihey  took 
posseitsioQ.  C.  F.  afterwards  released 
his  interest  to  the  defendant.  The  lat- 
ter wishing  to  bniid  upon  the  lot,  re- 
qoe^ted  F.  to  remove  the  said  build- 

,  ing,  which  F.  agi-eed  to  do;  and  he 
consented  that  the  defendant  uiiuht  ex* 
CHvare  ibe  earth  up  to  the  building ; 
atid  I  he  defendant  did  excavate  u^»  to 

,  the  side,  aud  iu  front  of,  the  buildiUK, 
without  objcOiion.  Alterwaids.  F. 
•old  such  bu lining  to  the  relator,  djjt  a 

,  written  oontraclsiatiiig  thai  tite  build- 
iag  shoald  reuiaiu  where  it  was,  and 
F«  ret»«iii  the  pobsossion  until  the  prioe 
was  paid,  when  he  was  to  give  pos- 
Mssiou  to  the  relator.  F.  remained  in 
pOMSsaion,  nnder  the  relator,  for  some 
tame,  when  he  removed  most  of  his 
things,  aud  gave  the  key  to  the  relator. 
The  defendant  suoseqaeutly  removed 

{  «>1e  boildiiig  from  the  premises,  into 
the  stieeu  Beid,  L.  That  the  rela- 
tor's posites0k>ii,  iu  law,  if  he  had  any 
poatessioBi  was  pieoisely  the  sane  as, 
and  no  belter.  thaM«  that  of  his  vendor, 
F.  That.  Ihe  posssstion  of  F.  was 
either  that  of  a  nore  license,  or  as  a 
tenant  at  will.    And  that  whatever 


*• 
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bit  interest  haa  been  1>efure  the  sale 
to  the  relator,  it  had  in  Part  been  sur- 
rendered to  the  defendant  by  F.  2. 
That  F.  knew  as  a  fact,  and  was  bound 
to  know  in  law,  that  the  defendant  had 
all  tlie  rights  that  H.  1>o^setlned  when 
he,  F.  moved  his  building  upon  the 
premises.  That  F  ,  in  !aw.  conld  not 
deny  ihe  title  of  H  nndi;r  whom  he 
entered  into  poiMieMHon  ;  neitlier  coijld 
he  deny  the  tiile  of  H's  grantees  or 
alienees  4.  Thai  if  F.  whs  a  tenant 
at  will,  and  if  the  relator  could  take,  a 
conveyance  of  such  a  tenure,  the  ten- 
ancy was  destroyed  by  seitinv  up  ttie 
title  oi  a  third  person,  in  hostilitj  to 
the  title  nnder  which  he  held,  or  went 
into  poHseesiuu  2.  That  if  ihere  ever 
bad  lieeu  a  tenancy  at*  will,  it  was 
such  an  one  that  it  I'lad  been  leitniuat- 
ed  by  the  request  of  the  defeiidHut  to 
remove  the  building  nnd  end  the  leiM| 
ancy,  aud  by  the  consent  of  F.  tado 
■o,  and  a  snnvnder  of  a  part  d  the 
premises  by  him.  iu  pnrsnaiice  of  cecb 
reqnesu  6.  That  the  entry  of  the 
landlord,  after  this,  was  a  legal  lighi 
to  enter ;  that  he  was  revested  witn 
the  right  of  post^ssipn,  aud  conld  uoi 
be  a  wrongdoer  iu  eutering;  and,  as  a 
legitimate  consequence,  could  not  be 
guilty  of  forcibly  detaining  that  wbfch 
was  Itis  own  ;  having  committed'  lie 
act  of  violence  u)>on  th«  relatcr,  W 
breach  of  the  peace  with  a  mnltirqde 
of  people,  and  with  a  strong  hand. 
{Id,) 


FORECLOSURE. 


.^»•, 


L  Strict  foreclosare  are  not  ordinarily 
decreed  iu  this  state,  except  against 
Judgment  creditors  or  persons  similarly 
siiuated.  not  made  nartien  to  a  previout 
foreclosure  and  sale  of  the  premispa, 
wiio  claim  a  riidit  to  redeem.  [Bmlles 
agt./>n^,43A^.jr,46y.) 


2.  Strict  foreclosure  is  genemlly 
garded  in  a  court  of  equity  as  a  severe 
remedv,  and  where  a  [wriy  insists 
upon  tlie  forfeiture,  be  mnst  show  that 
the  decree  eleariv  gives  it  to  him. 
{Id.) 

3.  In  the  strict  foreclosure  Implied  in  tb4 
dismissal  of  a  complaiut  to  redeem' ^n 
default  of  payment,  absolute  title  deee 
not  pass,  au(f  the  forfeiture  is  not  com- 
plete, uotwiihsianding  the  enteringf  of 
a  decree  that  the  party  be  forecio^ed 
unless  within  a  time  named  he  pay  ihe 
sum  Rxed,  until  a  tiual  eider  ig  grained 
aud  put  upon  the  record,  npoii'|froof 
of  nonpcynieiit  within  |4)0  timet  a^ 
tually  diamiattng  thi».  complaiut,    (Jb/.) 

4.  W.  and  £.,  having  obtained  frdsb'l'., 
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;.th«  owner  of  twenty  years'  term  in 
'  certain  reul  pruperiyi  an  awignnient 
.  tliereuf  absoluie  in  form,  bat  m  fact  as 
,  security   for  a  loan,   and  ihe  owner 
having  aiib.sequentiv  made  a  general 
'  astiigiiuieiii  for  ilie  ()enetit  of  credit<MB 
'  tt>  li.^li  commenced  an  action  aguintit 
W.  and  E.  to  have  ib«  transfer  of  the 
"  term  to  tiieni  declared  a  mere  vecuHty 
for  the  loan,  and  u»  be  allowed  to  re- 
deem.    VV.  aud  E.  denied  that  the  as- 
signment 10  thorn  WHS  merely  a  secur- 
ity;  but  after  iiiigaiiuii  it  was  declared 
such ;  K.  WHS  held  eoiiiled  to  redeem, 
and  it  wad  adjudged  ihatupm  payment 
by  liiio  of  a  kuui  named  m  the  decree 

*  'within  two  months  from  the  date 
•'  thereof,  W.  ami  E.  were  to  resign  the 
^^  Eaid  term  to  him,  bat  on  defauti  of  such 
^'  payment  his  coinphi Int  Ux  be  and  from 

thencefortl)  to  stand  dismissed.  \Id.) 

ft 

6.  &.  failed  (by  oollasion,  ss  was  alleged) 
<  to  pay  witiiiii  tue  lime,  aud  sttbiequeui- 
f>  iy  asseirt«d  to  the  auuiiguiBeui  of  ihe 
'•  lease-  aud  all  iheir  other  vigbcii  by  W. 
<"  Hud  E.  to-tfae  defeudauL  {I<L) 

(u,  "the  plaintiff  having  been  thereafter 

J  app^iuibd    receiver    of    the    origiual 

,  QVvuer,  T.,  in  supplementary  procewd- 

,,|ngSy  brouglit  this  aidioii  agunisr  the 

',/litifeiidaj>i,  making  T.,  H    aud   VV.  &, 

[  ]ES..pariies  with  liim,  alleging  fraud  and 

I  /i:ol^usiou  between  U.  and  the  defend- 

,  auij  aud  prtiyiug  tliat  he  might  be  al- 

lf)wed   1.0,  reiieem,  and  the  lease    be 

reassigned  to  him,  and  liuit  ^he  defend 

aut  Accouut  for  the  rents  aud  p.'olits: 

Mtld^  that  the  plamtMT  waa  a  com  patent 
partv  to  bring  the  action  and,  it  ap- 
,,  pQiuiiig  thai  uo  tiual  order  at  the  ex- 
^  piraiiou  of  the  two  mouths  had  been 
,  watered,,  ujiou  proof  of  uon-paymeut, 
/  aciaally  djumisaiug  il»e  complaint  in 

*  K.'s  suit,  titai  the  origina! decree  there- 
^^1^  was  up  bar.    {Id, J 

Ste  StatctA  WonnchosvKK  of  a 
.    ,  GuAumAN  AND  VVAkb.  {Id.) 

'   pOapiOK    CAttiilKltS.     {Id) 


r' 


^    EOREieX  COBPORATIOKS. 

|,  TJh*  exi»^e^ice  of  corporations  orgau- 
,  ixed  louder  i|ie  Ikwm  of  a  sister  state  is 
,  x«coguized  by  the  courts  of  this  state, 
'  ^d  they  uiay  Uike  perBoiml  property 
,  auder  wilU  executed  bv  ciihcens  of  this 
^.  iiate,  if  by  ilie  laws  of  their  creation 
..  ihey  have  auijiority  to  acquire  prop- 
erty  bv  bequest,      {ChatnUrtain  agt. 

':.C^u^i;^:iaii, 43 y.  r,,  4-^4.) 

?.  THe  eoorU  of  this  state  will  not  ad- 
tiUDisrer  a  foroign  chasiiy ;  bns  they 
•(w'^iX  ^iieoi.iuouey  devoieU  io  it  Lo  be, 


paid  over  to  ih*  proper  parties,  leaving 
ic  to  the  coniis  of  the  sutte.  where  the 
ciiariry  is  to  be  KMiabiihhed,  to  prtivide 
for  its  due  admiuittiraiiou.    {Id  )       ' 

m 

3.  Where  a  foreign  corporation  had  nev 
er  tiled   in   the  offlee  of  Seci'Oiary   of 
Sbite    auy  desiguaiion    <»f  a    person 
upon  wiiom  pafiers  oouhl  be  served, 
and    there     was  evidence   ot   its    in- 

.  solvency  or  tbfosal  lo  |iay  ita  judg' 
meat  oebis }  aiid  it  had  discontin- 
ued its  organisiuiou  and  the  exerciso 
of  its  franchises:  had  neglected  •  to 
hold  meetings  of  its  officers;  Imd  sold 
OQtto  another  couiuany  its  pit>(teriy, 
and  its  officers  had  become  oUicera  JU 
the  new  eom|>aray,  ifs  presidents  He- 
coming  ihe  president  of  (iie  new  co«n- 
panv,  and  having  the  avails  of  the  sale 
of  the  property  of  saclr  oorponaiioH  Jn 
his  possession*;  Held,  that  these  fVMis 
aloue,  would  justify  the  ap(>onitm  nt 
of  a  receiver,  even  ex  parU  {'De^0' 
tner  agt.  Drew,  57  Barb.^  438.) 

4.  Where  a  foreign  corporation,  sued  in 
,  tins  court,  appears  by  attorney,  a  no- 
tice of  the  appointment  of  a  re.ceiyer 
of  such  corporation,  served  upon  the 
auoriiay,  is  good  service,    {id^  ; 

S«6  C0RFORATIOK8.    (Id.,)  j 

Jurisdiction.    {Id..) 
CoMUOK  CARRiEa.  \^  Laming.) 

FOBFElttrRTE. 
S€€  iNSORAhXB    (LiFK).    ("5)^  Bari,\ 

FORMElt  JUDGMENT.        • 

1,  Where  an  action  Is  tii^nght  on  a  con- 
tract, alt  chiims  arising  inider  the  sam^ 
aud  tlien  due  constiiuie  an  entii<e  and 
indivisible  cauHe  of  action,  and  a  judg- 
ment therein,  is  a  bar  U)  any  further 
action  founded  on  snch  chiims. 
{aBeirne  agt  X'%t/,  43  'N.  F.,  r*4&A 

a.  A  voluntary  compit)mise  or  ■ai)slao> 
tion  of  Mie  claim  .made  iu  an  a«iion, 
wbieh  eiB  brace  only  part  of  au  emiro 
demaudy  deea  But.'iiecef«suniy  merge 
ihe  whole  demaud ;  it  miglki  sever  ihe 
demand  and  compromise  tue  part  s«ed 
for,  leavHig  the  i-esb  to  stand*  iMj, 

See  Fqrrc^^urb.  .  {Td,) 

FORMER  SUIT  OB  PROCEEDING. 

Where  it  appears,  ifVom  fhe  retant  d  a 
conmv  jttdge  fO' a  wrlt.of-viHMrfirt, 
Xhtsb  lie  was  deoeiired  or  mislod  by  the 
fraudulent  f reieuees  of  tlte  relators, 
upon  a  fomer  iwKi0U|  and  tfcat  tiie  do- 


mi 
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vision  thereon  was  obtained  from  hiia 
by  snrh  frandaleut  prerencee,  snch  fbr- 
nier  deeirtiou  will  no(  be  a  bur  to  the 
eetrond  pmceeding:  and  Iiia  final  judg- 
menl  niav  be  reviewed  upon  rhe  mer- 
ira      ( TAe  PH>ple  et  reL,  Wilbkr  am 

Sh  Jddomkitt.    {Id.) , 

MAUD. 

T.  An  action  fbr  frand  and  deceit,  on  the 

sale  of  H  hor»e,  hy  ineaiia  of   falne 

-  .  and  frandnlent  represen  tat  ions,  made 

'  with  knowledge  of  their  fHliiTty  and 
with  intent  to  deceive,  eannot  be  main- 
tallied  without  proof  of  a  teUnUr. 
\MarskaU  agt.  Gray,  bf  Barb.,  414.) 

ft  When  «  penion<  on*  a  aateorerehan^ 
Qt  property,  icatrunu  it,  in  anypartlc- 

'  viar.  he  ia  aeConntnble  to  the  extent 
of  the  waimnty,  whether  he  knew 
the  Ikct  or  not ;   bnt  where  the  daiin 

^  if  for /ttiauf ,  tlie  repretentaiiona  innat 
not   onlv  l>y  ftiiee,   but  falne  to  tiie 

.    knowledge  of  the  party  making  them. 

3.  The  case  of  BuHmeit  agt.  Jndsom,  (21 

J9'.  T.  jBeyH  338.)  and  On^  a^t.  Ward, 
3i)  ffarb.y  377,)  have  not  establiaiied  a 
,  different  rale  feoui  the  above.    (Id. ) 

4.  Caaea^raay  arise  in  wliich  a  sale,  by 
f>n  insolvent  debtor)  of  all  his  property, 
upon  credity  inav  not  be  frandnlent. 
^nt,  as  a  general  pr(»positiun,  snch  a 
tale  to  a  pni^diaser  cognhMut'  of  ihe 
-vendor's  insolvency,  is  frandnlent; 
the  necessary  effect  of  it  beinir  to  bin* 
der  and  delay   creditors.     Clark  agt. 

.^  W«e, /d.,  416.) 

Mit  Dkbttor  and  Crbditor.    ^Td.)' 
Husband  and  Wipk.    [Id.) 

:..        PaITTIVBRSHIP.      {ill.) 

Principal  and  Aobnt.  {Id  ) 

4i  M.*a  debtor  of  thu -plaintiff,  wbawas 
:.  insolvent,  owing  debts  to  varions  per* 
.   sons,  MMi^ned  a  bcaid  and'  moK^jire 

,  :•  ownf>d  by  him  to  A.  without  coitsidt^r- 
tion,  by  an  inHtrnmeiit  expressing  the 
noiniiiMl   coiiKideration  of  one  dollar, 

''-  diid  A.,  on  the  AMnie  d:iT,  and  fhi*  the 

''  'tMne  considemtion  and  no  other,  as- 

'afgtied    itnch  semrities  to  M/s  wife; 

the  assignees,  receiving  snch  transfers 

without  paying  or  securing,  or  becum- 

• '  itig  liable  to  pay,  therefor,  any  consid 
evatiim  whatever.    Jfeldj  thni  a  fraud- 
ulent intent  on  ihe  part  of  M.  to  pre« 
-tent  the  plmtiitiit  trum  eoWecting  his 

•  demand,  miKhr.  be  presumed  ;  and  tliat 
It  might  be  tUirly  inferred,  from  the 

•  fkets  and  circumstances,  (hat  A.-  and 
tibe  wife  of  M.  hud  lull  knowiedgjs  ot 


soeh  frandnlent -intent    {BmrntUn^ 

6.  Even  if  it  be  conceded  that  in  soma 
cases  fmnd  will  not  be  inferred  from 
the  wa:it  of  cotisidemtion,  alone,  yet 
the  question  of  fraoduleui  intent  is  a 
qnesiioo  of  tact ;  and  where  there'  is 
snAeient  evidence  to  sustaiin  a  finding 
of  fraudulent  intent,  it  cannot  be  <^ 
tarbed.    {Id.) 

Sdt  Lkasr-    (Id,) 
Partirr.    {Id.) 

pROMlaSORY  l«OTK&     (Id,) 

FBAXXPULENT  CONVfiTAMCBI. 
At  Dbbior  AMD  Crbditor;    {Sr3m%.} 

FRAttDULENT  REPRESENTA- 
TiON& 

1.  Wher«i  a  piti^y  made  a  pnrobai9  of 
goods  on  a  short  credit  of  thirty-  days, 
and  within  that  time  became  insolvent, 
furnishing  no  explanation  of  the  fact :  ^ 


Btld,  thai  it  was  a  fhmdnietti  eniitract- 
in^of  the  delrt  within  seeuoa  179  of  the 
Code,  and  an  order  i»f  arMSt  eonae- 
qnenrlv  sustained.    {IhUe  agt;  •Tocelit, 

2.  On  the  trial'  of  an  actfbn  to  recdVer 
damages  for  false'  and  frandnlent  fi!p- 
repentatiotis  of  soundness,  on  a  sate  of 
sheep  which  tnnted  out  to  be  diseased, 
the  plaititifT  excepted  to  a  charge 
**  that  if  defendant  Knew  facts  tending 
to  prove  that  the  pheep  were  unsound^ 
ana  frandnleutly  concealed  ih«ise  facM, 
he  is  liable.''  and  requested  the  ooiirt 
to  omit  the  word  "  fmuduleut,"  which 
request  was  refused,  with  the  remark 
that  "the  word  fmndulent  might  be 
omitred,  and  the  jury  might  infer 
frand  :  bnt  there  must  be  fraud* 

ffeld.  on  appeal  that  there  was  no  error. 
{Ciark  agi.  Battier^  3  Lcuuing,  67.) 

3.  The  df^rrlne  of  Biniutrd  agt.  BMiuy 
(42  Barb,,  470^,iu  this  respect  re-Hflirm. 
ed.  {Id.) 

4.  The  plaintir,  an  individual  bankeri 
having  tumtn]  out  worthless  notes  nf 
certain  of  his  denoKitors  in  nayifient 
of  their  claims,  and  frnhdulently'rephe* 
resenting  their  notes  to  be  good,  Bt>ld 
his  banking  biisinen,  and  took  fWimlhs 
purchaser  a  bond  of  indemnity  a^rninst 
all  existing  liabilities  of  -the  bank 
after  the  sale  the  depositors  sued  him 
for  the  fraud:  the  purchaser  being 
n^tiAad,  defended,  and  jiidgso^ui  -ursf 
recovered  in  iJje  suit  for  tns  nroonnt 
origiually  das    the    depositors ;    the 
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.,  plaintiff  paid-  the^  judiement,  nnd 
qrusyht  aa  Hutiiai  oii  Um  (mmkI  u>  i-Mi*ver 
the  uniouui  puid. 

iSkldi  thai  th«  iadnrniMit  wai  recoiFened 

,  aiNin  «     perotMuil  clHim-   iifpftiiiet  tlie 

pliuniilt,  aHd  the>MCifoii  wiU  not  rauui- 

uiiniiUle.       (flisrt  h^   Jfewfiii^nr,    i2 

LajUKHg,  446.) 

$^  The  action  for  the  Irand  also  aeeee- 
eMariUy  affirmed  the  receipt  of  the 
note  as  payment  and  eHtiglliecio»  of 
the  depoeiioraclainie^  ao^-patiiieot cf 
the  judiemeiii  therein  sMiidM  aud  es- 
tingnished  thetu.   (id) 

%y^  depOHttors'  Olaims'a  haTiiiJif    ex- 

istenoe  uaaiiMt  the  bank  at  the  date  uf 

X  the   boud,  if  at  h)1>  by  reaeoa  of  the 

platutiff^B  frntid,  heeould  not  maiiitHiu 

aa  action  based  u|^ou  aoch  fraudt  (/<f.^ 

Md  fhrtheff  that  t^e  plaintiff  waa  not 
eiidtled  to  be  subrogated  to  the  rights 

'  of'  i^e  piaiutiif  in  the  jndgmetit,  as 
a^inst  the  bank  by  pa^rinent  of  the 
jodgment.    (Af.) 

i^  Blls  of  Bxchaxob.     (M) 

€OMMOK  CaBIUHK8»    (AI.) 
lKl|oi«V£liT      DhBVOB.  (/d.^ 
PftlMOfPAIi  AMD  AQMKT.  (/A^ 

'Venuoh    and  PuAGHA8B»    OvGBAff* 


GK 

OSNERAL  TER.1C. 

2  Two  instices  of  th^  general  term 
may  hold  a  term  and  hear  and  decide 
an  appeal  in  which  the  remainiugjos- 
tice  18  incomp«*teut  to  sit.  (  Vaw  Meni' 
aleaif  agt.  Wt.th€ck^  2  Latising,  498.) 

2;  And  it  aeems  hi  the  absence  of  the 
presiding  ju8tiee,  the  two  assiiciate 
jnstioes  may  hold  a  Qeueral  Term. 
{id.) 

9C  And  that  itnlesa  there  is  a  failure  to 
agree  upon  a  deciition  of  the  appeal 
b^twoappelUfejiiritiees  in  the»departi 
inei^t  wuera  the  jndgiueut  tw  order 
a()pealed  from  is  aui«red,  wbete  two 
of  snch  jnatioes  tliei^iu  are  capable  of 
Mtting  on  the  apimal,  or  acting  in  the 
maiterf  tiiere  i«  no  authority  for  die 
hearing  of  the  appeal  ui  any  other  de- 
partment.    ( Id^} 

OIFT. 

ifetfSpBCtPic  Performance.  (43  iV.  T.) 
I^ATUTB  UP  Frauds    (Id  ) 

PjtlMCli'AL  AKD  AGKNTi   (57  B0Tb.) 


GOLD  COIN. 

8t»  Bills  op  Exchanob.   (43  N.  T\ 
Bklitbbt.   [Id.) 

GOOD  CHARACTER. 

1.  In  ft  crinrinnl-,  Trial  evidence  of  Hie 
goodoharaeterof  u  prisoner  isof  val^e 
not  only  in  donbTfvrt  cattes,  bnt  abo 
'Whe»thetewim«>ny  tends  verv  stronrgly 
to  establith  the  gn'tk  of  the  aeeuaed.  it 
wiUy  of  itself,  somaumeacreate  adoRbt|t 
when,  without  it,  none  wonld  e*i»tr 
{BtMHti  agt.  PivpUy  43  N.  K,  6.) 

3.  AccordiuffTv,  where  the  judge  chai|ftd 
that  tfooiTcnaracter  whs  a  fact  toHbo 
eoneioered  by  the  jnry  like  e very  othtor 
ftw^  iu  tJtf»  caae,  no  matter  wiiat.^e 
other  testimony  iu  the  vase  might  lie, 
but  wliCMi  the  evidenee  ia  poeiiiveL 
leading  to  a  oonclu«iioii  logically  ana 
lairiy  derived  of  guilty  from  afi-  tlie 
testimony,  the  sampM  tiict  tliat a  peraf n 

Eossesses  previous  good  charactor>ti|ill 
e  of  no  avail : 

HUdf  error.  (JdL) 


GOVERXMBNT  BOKOa. 
8u  EtusBAKi^  AND  WiFK.  (57"  Barb  J) 

a&AND  JURY. 
8m  CmmNAL  Law.  (57  J7ar6.) 

GUARANTY. 

1.  Where  the  defendant  guaranteed  *'  the 
pnnetnal  payment  of  toia  interest'*  npan 
a  bond  payable  in  six  ^eara  and  six 
months  from  date  with  interest  40mv. 
amnttfiUy: 

Sttd*  that  the  guaranty  only  extended 
to  the  payment  of  imereiit'lttlliiii^tfutf 
before  xim,  time  of  payment  ol  the^fiMti- 
cipal.    (Jfiguai/toa  agt*  Fisa  ^Miseiplr', 
43  N.  y.,  344.) 

%  After  the  principal  sum  has  fallen- dUo, 
interest  is  payable  not  bv  the  orwiital 
terms  of  the  agi-eement,  "but  afi  ottln* 
ages  for  a  breacli  of  coutracL,  (74t 

8^  HoBTOAOB    OF  Land.  (2  LanmHI^) 
PowRB  AHD  AuTHORirr.  (Id.\ 

mJARM AN  AND   WARD^. 

1.   Although   tho  statute   aoihoriyeit  # 

guardian   to  keep  iiu  and  sUHtatn-  ihe 
ouses,  grounds  ana  other  apffuitj^n- 
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ancftfl  to  tlie  lands  of  hw  wni*d  hy,  and 
with  ilie  i«rtne«  and  profits  thoreof.  or 
wiiti  Hity  other  money  Of  the  ward'M  in 
his  haiulA,  ihiii  does'  not  inciade  the 
ri^lit  of  rt*biiildin}f.  (Co^plty  agt. 
(ymUy  67  Barb.,  299.) 

2t  Permission  to  erect  on  the  ward's 
.  land,  a  Iniidiny  with  the  right  of 
.  reiDoval,  can  be  obtained  fix)ui  the 
,  ffiiardiiiu  ;  and  snch  permission  cannot 

be^fiven  hy  him  as  guardian,  to  hioi- 

self  as  an  ludividuaJL    {Id.) 

JL  A  fFunrdMn  liaving  as  soch  charge  of 
bis  warU'i»  land,  his  possession  of  it  is 
iu  his  ciifiacity  of  gnardian,  and  not 
otherwise,  tie  cannot,  by  a  contract 
.  wi(ii  hitiiaelf,  create  the  relation  of 
.  landlord  and  tenant,  so  as  to  render 
bis  occuDutiou  thai  of  a  tenant  at  will. 
kid). 

4.  If  *a  general  gnardian  mnkes  a  par- 
chase  in  liis  ciiaracter  as  snch,  he 
presnmptiveiy  mtes  his  ward's  funds 
therefor.  (Lov  axt.  Purd^t  2  Lansino, 
422,) 

9.  And  if,  on  foreclosnre  sale  of  his 
ward's  hind,  the  effect  l;i  to  merge  and 
distinguish  (he  mortgfige,  and  he  c»in 
obtain  no  liile  by  so  pnrchasing.  whrrch 
be  cmn  afterward  con  rev  wirhont  au- 
ibority  from  a  ooart  of  equity.  {Id.) 

t,  Bnt  if  be  can  sliow  the  purchase  to 

have  been  niaii<$  with  his  own  funds  he 

may  sbind  as  assi;:Bee  of  tbe  mortgage 

against  bis  ward  till  be  is  reimbarsed. 

U.) 


H. 

HIGHWAYS, 

St$  ClMMIfifilOHEllS  or  HlOUWATS.     (57 

Barb.) 

!•  Tlie  omisiiion  of  an  overseer  of  high- 
ways to  deliver  to  the  town  clerk  a 
list  of  the  inliabitanis  in  his  road  dis- 
trict Ihihie  to  work  on  the  higliways 
as  provided  by  f<ecTion  21  of  the  statute 
respeotnitf  assesHment  for  highway 
labor  (1  R.  8  .506^,  does  nor.  it  seems 
aVoid  the  iiSNCSsnieut  mude  agitiut^it  per- 
sons so  liable  by  the  coinmissiftiiers  of 
high  WHYS,  ere.  ^i^taeAarf  agt.  JToan^, 

'  %  IjaKtCng.  351.) 

/.  It  seems  the  iirovision  of  the  statnte 
io  ti  lis  particular,  is  merely  directory. 
(Id) 

8.  It  seems  that  tbe  "  new  inhabitants,*' 
whosHnam<9M  '*  shall  from  lime  to  time 
be  added  to    tbe   several    lists,  etc." 


($  26),  are  new  inhabirants,  not  of  the 
road  district,  but  of  ttie  town.  [Id.) 

5.  And  that  in  respect  to  all  his  land  sit- 
naie  in  the  town,  each  iuhabt^nt 
thereof  is  to  b«  a:>se:4i<ed  for  highway 
labor,  in  the  particular  road  district  ia 
which  he  has  his  residence.  {Id.) 

5.  Bnt  it  seems  if  one  who  owns  land 
in  the  same  town  with  his  residenoe 
bni  in  a  ditferent  road  district,  moves 
his  residence  to  the  land  withoat 
having  been  asseeseii  in  rcHpeet  there- 
of  for  iiiifliway  labor,  his  name  mar 
be  added  to  Uie  list  nnder  serrion  1^ 
as  H  name  **  left  out,"  and  be  rated 
accordingly.    {Id.) 

6.  The  overseer  of  highways  for  road 
district  N'Kl.of  rhe  towii  ef  S.,ve- 
glectcd  to  deliver  tl-^s  list  reoairad  by 
seciion  21.  to  tho  town  clerk  of  that 
town,  and  the  coniniiHiiiouers  of  high- 
ways at  the  prtHNT  lime  pitipared  a 
litft  for  the  district  fi-ouj  tlie  list  asod  in 
previous  years  and  placed  npoo  it  tbe 
same  of  the  plainiilf  who  resided  in 
road  district  No..  9,  of  the  same  rowBi 
bat  owned  land  tn  fiie  former  dietrjct. 
This  list  they  delivered  to  ihe  defend- 
anr.as  overseer  of  highwavs  for  dHs- 
ti-i^t  No.  1.  who,  when  tfto  plaititifT 
bad  soon  aftnr  moved  his  resiaeuce  to 
his  bind  in  disiHct  Xi>.  1.  aesesMd  bim 
for  highway  ial>or  in  respect  of  sOch 
land,  and  notified  him  lo  pet-foraa  it* 
which  he  did  in  part,  rtrfuKiiig  to  por* 
fonn  the  balance;  whereu}H)n  com^ 
plaint  was  made  bv  liie  overaeer, 
under  tlie  stature  f^  4J),  to  a  jasi» 
tice  of  ihe  peace,  liie  plainiiflT-  was 
summoned,  a  fine  im|M»sed,  and  war- 
rant issiied  fur  the  collect  ion  thereof 
($^  •>2,  43^,  under  which  his  property 
was  levied  on  and  sold. 

Held,  that  the  plaintiff  conid  not  dispute 
the  validity  of  ihe  assei»(*nient  in  an 
action  to  j-ecover  tbe  value  of  the 
property  sold.  {Id.) 

7.  B¥»ek  agt.  J^l^'maM,  (9  MoiB^VaH^ 
distinguished.  {Id,) 

S.  Qwrt.  whether  the  (werseerfof  high- 
ways in  making  the  assessmenti  did 
not  act  judicially.  (Id,) 

See  A88B88MENT.  {Id.) 

HORSE  RAILWAY. 
See   AsSESFMKKt.  ("2  Lantinff.) 

IKDICTMKKT.    {Id.) 

A.  If  nn  indicrrnentRhows  a  presentment 
hv  jurors  *' ihe  niiuiher  and  qualiUca- 
ifon  "fet^nired  by  law."  rh*  iiameS  or 
unmber  of  the  jury  need  not  be  fttdted 
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.therein  or  in  the  caption.  (McOorry 
agi.  The  People,  3  I/aMing,  227.) 

S.  And  if  ii  is  stnted  that  the  jnronB  were 
*•  then  and  there  in  said  court  duly 
sworn,  etc.,"  All*'  presented  tUedffend- 
aut8  upon  (heir  oath,  it  sufDileutly  ap- 

-  pears  that  the  preseiitmeut  was  upon 
the  OHibs  80  sworn.    {Id.) 

S.  In  an  indictment  for  injnring  the  prop- 
erty of  a  corporaiiun,  the  corpoi-aiion 

'  may  be  described  by  irs  usual  and  ordi- 
'  nary  title,  though  ditfereut  fx-om  its 
corporate  name.     (/</.) 

4.  Where  an  indiorment  for  obtaining 
.   property  under  false  pretencee^  charged 

tliat   th'e   piisoner,  •  with  an  intent  to 

defraud  one  A  G,  Jr.,  did  **  falsely 
*'  pretend  and  represent  to  the  said  A 

O,  Jr.,  for  the  purpose  of  indncingthe 
'  said  AG,  Jr.,  to  part  with  a  yoke  of 
'-  oxen  of  the  goods  and  chattels  of  the 

safd  A  G,  Jr.,  that,"  &c.j  •*  by  which 
^-  said  pretences  he,"  the  prisoner,  **then 
'  did  tttiiawtaliy  obtain  from  the  said  A 
'  G,  J.,'*  the  oxeo  meniioued. 

Meld,  that  tliere  wns  a  sobstanlial  aver- 
neiit  that  tiie  prieouer  had  obtained  the 
'  property  from  the  prusecotor  by  means 
•  of  the  false  pretences  wade,  and  the 
(  latler's.belief  therein,  and  iliat  the  iu- 
.  diotment  was  not  de£F»cf  ive  in  that  par- 
,  tienlar.  {OUuk uf^t.  The  PeopU,  U  Jamt 

8.  The  case  of  The  Slate  agU  Philbrick 
^  (31  Maine,  40n,  cominemed  unon,  and 
'on  this  point  disapproved,     (id.) 

A.  Where  it  w  charged  ill  tl>e  indictment 
.  tbat  the  pristmer  obtained  the  property 
upon  the  security  of  his  pr«>missory 
Bote,  through  false  and  frandalent  rep- 
\  resontaiious  us  to  Ids  ability  to  pay  the 
same,  an  argument  of  his  neglect  to 
make  payment  of  the  note  is  not  es- 

"*  MQtial.  (Id.) 

1". 

HUMAN  LIFE. 
Men  CoHTniBUTOBT  Kkouobngb.    (43 

^    N.  r.) 

HUSBAXD  AND  WIFE. 
See  Larceny.  (43  IT.  T.) 

TkNAKCY  RY  TUICCUBTBBT.   (/(i) 

1.  At  commou  law  an  aotion  lay  a^ninst 

basbaud  and  wife  jointly,  for  a  libel 

written  and  pnblished  by  the  wife. 

alone :  and  a  general  indgmeot  co'ild 

be  rendered  against  iiiem  both,  if  the 

..  charge  were  established.     This  rale 

''    has  not  been  changed  by  statute,  in 

'   this  State.     {Tail  agt.  Oulburttoiij  57 

.     Sorb,,  9.) 


2.  Where  government  bonds,  deiH>!i.i<red 
with  the  defeudauiSy  by  the  pJainiiflT, 
with  express  instrnctions  not  to  deliv- 
er them  to  any  person  except  upon  his 
writiey  order,  were  subs«;qaeiitly  ob- 
tained from  them,  by  the  plaiivrift's 
wile,  frnudniently,  by  means  of  a 
foiled  order  purporting  to  he  Mirned  by 
him;  ^eM,  that  the  plaintiff*,  beinjt  le- 
gally ne8(H>nsible  for  the  fraud  of  his 
wife,  be  oouM  not  recover  from  the 
defendants  the  value  of  the  bOkids. 
{Kuwing  sn^.  M^mley,   f/c/.,479.y 

3.  The  rale  of  the  common  law,  on  '\hh 
snbjeoif  is  not  changed,  or  affected  by 
the  legMlatioH  in  thb  State  giviiig'to 
married  women  the  control  of  tneir 
pmperty.  While  the  i^eeent  statoitea 
relieve  them  from  many  of  the  disaliiU 
iiies  formerly  HBsnliinglro'^  the  mari- 
tal relation,  'they  df>  not  discharge  the 
husband  from  the  liabilities  which  that 
relation  imposed  on  him  for  the  torti 
of  his  wife.  (Jd  ) 

See  Makriaoe.     {Id.) 

Married  Women.  (Id,) 
Witness.  (Id.y  1.) 

4.  Where,  upon  the  purchase  of  land  by 
a  married  woman,  thrtiuuh  her  lius- 
band  acting  as  her  agent,  the  husbund 
makes  false  and  frsuidulent  representa- 
tions i-es|iecting  a  bond  and  mortuHge 
given  in  payment  of  the  purcTias^ 
money,  knowing  them  lo  be  taWt 
and  sneh  representations  are  material, 
and  tlie  vendor  relies  upon  them,  and 
SBstauis  damages  m  ootiseqnence,  ian 
action  can  be  maintained  by  hinif  or 
his  assignee,  against  the  wife,  for  the 
fraud.  {Gravee  agt.  Spier,  57  Barh,^ 
349) 

5.  In  such  an  action  the  measure  of  dam- 
ages is,  the  difference  between  the 
value  of  the  morttrage  debt  as  it  would 
have  been  had  the  mortgaged  pi^m- 
ises  been  free-  from  all  pHor  incifiU^ 
brances,  as  repreteiited,  and  its  value 
as  it  turned  out  to  be,  with  the  mort- 
gaged  premises  incnmbered  by  pri«^ 
mortgages  and  judgments,    (/a.) 

6.  Where,  in  such  a  case,  two  pivor 
mortgages  were  iot'edosed  by  action, 
and  the  premises  sold,  in  satisfacuon 
thereof.  attU  the  same  were  struck  toll 
to  the  idaintitTs  aroignor,  and  an  exe- 
cution issued  in  an  action  brought.by 
him  upon  the  bond  was  returned  tin 
satisfied ;  Seid,  that  the  nlaiiitiff  ^as 
entitled  to  recover  of  the  defendant  the 

.  wliole  amoant  of  the  mortgage  -debs 
over  and  aJbove  the  snrplias  arising 
from  the  sale  under  the  prior  mort- 
gages, with  interest  on  that  balauqi, 
by  way  of  daumges.    {Id.) 

See  MuuoicD  Wqmbk.    ^dL) 
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ILhEQAh  0OKTBACT& 

^  CbiiTRACTft.  (43  y.  T.) 
PUBLIC  Fouor.    {Id.) 

ILLEGAL   VOTING 

INDEMNITY. 
Ai  OOHMDN  Cabkbii.  (3  Lmkftkf,) 

INDIVIDUAL  BANKEES. 
£h$  PABTKKBSHtr.    (43  JV:  F.) 

iin>OBS£H£NT  AND  INDOR8EB 

^  Promissokt  Notes.    (49  if.  F.) 

WAIViJR.    Ud.)  , 

AORKKSiBNT.    (o8  BOT^) 

Opikions  of  WrrNKssKS.  {Id,} 

BlIXS    OF    EXOUANOK    AKI>    PA6M- 

itsoET  NoTlM.  {-2  Lansuig.) 

INEVITIBLB   ACCIDENT. 
Smr  NMUonroB.  (19. JT.  T,} 

CTFANCT. 

%  Where  an  infant  purchase  iKndfe  and 
sabfleqaenti^,  before  his  miijin-ity,  seils 
-  the  lauds,  hi«  retention  o(  the  proceeds 
of  euch  Mile  afier  he  eotnesrof  Hge,  is 
not  such  Mil  Hffirmaitce  of  bis  coutnici, 
••  to  reuder  valid  against  iiim  an  i>bli)fa* 
tion given  by  htmu»Hc<meidenitfon  ft>r 
tiieland.  (^Ifa^«/k  agt.  iViNrv,  40  li. 
jr.,  29.) 

91  Accordingly,  tvhere  an  infant  bnys 
land  subject  to  a  uiongage  thereuni 
whicb,  ill  and  by  the  deed,  she  cov- 
enants to  pay  uB  a  part  of  the  considera- 
tion of  the  couvevance,  and'  sabse- 
Mienliy,  buit  befitresha  ooiiieaof  age, 
Mie  conveys  the  hnid  to  another  for  a 
hit-ger  price,  and  reiatits*  and*  enjoys 
the  proceeds  uf  such  sale  for  several 
year*  alter  aiie  aiiaiuw  her  mujoriiy : 

JBUel^  ahe  ueverihelesa  is  not  liable  on 
hot* covenant  lo  pay  ilie  iiiertgagttk  (Id.) 

8l  Hm*  appearance  in  a  an  it  to  fbreclose 
•  Ihe  uoHgHge,  as  a  party  defetidant, 
.  ttiid  a  judguieiit  of  foreeiosQre  against 
her  in  Uiac  stiii,  itTe  na  bar  to  iter  •e^ 
ting  up  her  infancy  as  a  defence  in  an 
action  itgkinst  tier  by  her  grantor  to 
recover  the  ainunuir'  of  ai  judgiueut 


hia»  for  the  deActencv,  whfeh 
he  luid  been  oblined  lo  |>ay.    {Id,) 

4i  As  to  eondhfOM*  to  be  performed,  an«- 
nexei^io  an  esiate^  gmnieifr  either  to 
ttH  ancestor,  or  himself^  tlie  Imekm'  ef 
Ml  infant  will  bar  him  of  hie  righs  to 
the  imid,  the  same  as  if  If* '  were  an 
aihili.    (£fossMt  ag«w  i%i«Bfe»M^  4aiir. 

Sm  APPRttNTlCBSi    57  Barh. 

mHAAtrANT  AND  NBW  SNHABL 
TA^T. 

SmVbQmwMt.  {t Lmntmig.). 

inji;nction; 

I4  Where  a  motion  to  dissolve  an  in- 
junction was  made  and  granted  at  a 
regular  s|)ecial  term,  and  without  any 
appeal  from  tiwt  onier,  and  withio  a 
day  or  two  after  waixls«  Ue  sasia  at- 
iartieytp  upou  the  same  complaint, 
wliioh  had  not  been  newly  verified^ 
and  with  no  new  or  addiiioiial  allidci- 
vit,  and  wichout  a  new  undertaking 
Broeared  Atim  tlie  same  jndge  whek 
Imd  granted  tha  tirst  iujimction»  upon 
an  ejcpttrle  auplicMiion  to  him,  madeoot 
of  eonrt,  ana  while  he  wae  not  holding 
court,  and  while  another  jndge  was 
holding  the  retrulHr  speeiMl  term  and 
ehaflibers,  anoHif  r  or  seeondJinjniN<iou 
of  the  siiuie  tenor  and  effect  or  the^in- 
janetioii  which  had  been  dissolved*, 
together  with  an  order  lo  show  caUsA' 
thereafter  why  such  laiit  iiijancllon 
should  not  be  made  (>ei'peiual : 

ffetdt  on  a  motion  to  dissolve  this  second' 
injunction,  that  the  niotioB  be  grained 
mUi  cotlt  to  frs  /Mitrf  bjf  (Jie  piaMt^^s 
aitomeyt  ptimtH^UIn ;  which  was  the 
only  punishment  or  reproof  which  (he 
court  could  administer  to  them;  as  it 
WHS  doubtful  if  their  mi«oouduot  was 
such  as  would  autliorixe  the  punish- 
ment preserioeJ  by.  the  statute  oou- 
cemiiig  contempts.  {Sckaughtutay  agt. 
JUiUy,  ante,  *d8i.) 

2.  To  enable  a  plaintiff  to  maintian  as 
auiioii  against  the  officers  of  a  county 
and  enjoi&'ilie  ooHeeiii>n  of  a  tiut,  he 
must  bring  iiis  vase  within  some  one 
of  I  he  ai-kuowledged  heads  <4  equity^ 
jjiitirdieiion,  vis:  (1  )  Wh«sre  the  pro- 
ceedings of  the  siioordluate  iribonal 
will  neoestarily  lea<i  10  a  miikiplibit]| 
of  actions;  (^j.  Where  i hey  leNd>  in 
tilel^  exeeu>ioii^  te  ilie  ooittmisMiott  <w 
irrefiarable  injury  lo  the  freehold-;  {9.) 
Wht-re  the  rdaimof  the  advene-  pdjKy 
te  the  land  boii|^t  at  the-  ia«  smo  i9 
vadid  apuii  the  lace  of  the  iuetrumeiit, 
or  the  pioi-eetiiiigH  sought  10  be<  set 
aaidc|,  and  exirinaic  facts  ar»>  Ujooessitry 
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^  t4»  b«  pr5t«tt  tb  €»flH»UM  ifiVHiidit/  or 
iltefrHlity ;  (H.V'  Wlwrd  ilw  tax  i«  npou 
iMid,  aiiVf  ih«  lH!pr  allows  it  to  lie  *9i>\d 
tb  culle«i  ttrataY,  and  the  oonv«tHBce 
to  be  executed  would  be  coiioiUsh'e 
evideiiee  of  title ;  (5.)  Where  the  pWn- 
tktl  hw  sOatiiiQed  specinl  injury. 
Htmlon  agt  Tfte  Board  cf  Stiperintbrt 
of  the  OoKiU^  of  Wtit(A»Utf  W  Bai-b., 

i.  Whenever  a  ease  i«  presented  faUtncr 
wiUiHi  thaw  exoentiaiut  6<^iiy  will 
iuterflere  to  annfec  tne  oxoeeuve  litiga- 
tion, to  prevent  the  irreptintble  injury, 
or  to  remove  or  prevem  the  oloM  up- 
on the  title ;  wnere  no  relief  cau  be 
bad  by  eeriianm'k  to*  review-  the  pfo- 
oeediij^i^  and  ouleee  the  plaintiif  can 
have  an  iujuciiou,  he  will  be*  witiiout 
remedy.    (Id.) 

4i  Where  a  plaintiif  hM*  had  a*  efpbr- 
tOBiey  to  interpoeethe  defense  of  fhrad 
and  eorruptioi»  iiMMk  arbitrator,  i»  an 
oetioit  bronyhi  a^ineft  hmr  upon  the 
•Wartly  an  injunMion  will  nut  be  issaed 
to  restrain  the jirtieeediiMS  in  that  ac- 
tion, either  belora  or  aner  jodtfrnent. 

'  /B/bKf  agt:  ObffatMtlt  ST  Biii9.t  448:)* 

6i  His  reaediF  is  te  move^  is  that  aetioit, 
fisr  such  relief  as  ihe  liMiia  may  show 
lie  ought  te  ha¥e|  in.  rsspsot  to  the 

iudgnieut   which  haa  piMSed  ajiaioat 
uoi,  therein.    (Id.^ 

9(  All  injunction  willnos  be- issued  tons- 
'  siruin  the  pruseention  of  an  aietieu 
pending  in  the  sfiine*  ooart,  unless'  it 
appears  from  siiecial  ciroamstaiices, 
that  relief  cannot  be  hud  by  motion 
or  peiitiott  in  the  cause.  C^^  ^'*^ 
Havlway    Company   agt.  Jfami^,  57 

T.  This  WHS  decilted^  In-  ScAHt  agt  Vhe 
JBrve    Bailway  OoatpaH-Vf    (51  Barb.^ 

■  31)8,)  and  that  is- all  tliHt  it  was  intend* 
ed  by  the  cuuit  to  decide,  there,  vis: 
that  »ucu  Hu  iujuuetiott  is  irregular, 
(/cf.) 

Ae  Tkad«  MARttT.    {Id:/ 
Watkk.    {^  Ba%^.) 
CoNTKiirr.  (*^  iktwn)^.)' 
GoBvoAtATia^t.  (|/cf  |( 
I>lfiKJ>.  (M,^ 

1^  At  commoa  l»wv  innkeepers  are  in- 

.   Burers  of  tlie  property  of  their  unesu. 

<i<aeM/cy  agt.  Xrf£»tMi,  43  i\r;  K,  3311.) 

K  t^rder  our  statm*'  hiWS'  of  1965, 
cliap.  4^,  iunkeeiTerr  who  have  pro- 
vided a  iMife,  and  pirated  uotices  of  the 
ikct  in  tfCcdrd^Qce  with-  the*  net;  4re 


ekoiierated  from  liabitiiv  ff«t  ^  iboiney> 
jewels  and'omanwiKs;"  of  a*guetttr  Uot 
dei>o8ited  in  a  saft.    [Id*) 

3.  But  the  exem^ytfon  is  limited  td  the 
partientar  species  of  projterty  named, 
and'  being  in  derrogntiou  cr  the  cofai- 
mem  IhW,  cannot  be  extended  in  itsap- 
pliohiion'bydoubtfM  ooBStrUetion : 

Etldy  accordingly,  that  the  wnteh  of  i| 
l^itest  at  an  inn,  worn  and  used  by  him 
in  the  ordinary  mauiner,  is  neither  a 
^'jswel  orornameui'*  within  the  mean- 
ii4g.<»f  the  act,  and  that  ihe^  innkee{|Br 
is  liable  for  the  loss  thereuf  in  the  room 
oi  the  gue«i,  uotwit«tauding  compliance 
with  the  as^  of  iS&d.    {l£). 

INBOLVEKCJY. 

1.  The  legal  meffntng  of  "  insolvency' 
deltned.    VunBipet'AM%  PopptahmttHn^ 
(43iVi  r,  ti8.) 

See  Equitable  Sbt-off:    (Id,) 

IirsOLVENT  COKPOllATlONS. 
See  PjucncB.  (3.2kuMN^), 

See  CouirrT  COC^r.    (97  J^xrlf: 

FBAIfDi     {loL) 

r.  Ati  order  of  a  county  conrt  (under  aK. 
6.  title  I,  chap.  5,  part  !s{.  K.  S ),  direct- 
ing^ the  discharge  of  a  debtor  imprison- 
ed in  execution,  is  invalid  <»n  its  lace, 
unless  it  recites  the  proceedings  neces- 
sary under  the  Stat  me  to  vent  the  oourlf 
wii4i  )tti-iadiciion.  {BuUgmvre  agt. 
Goopefy  2  Laaeiitg^  71.) 

2.  If  the  sheriff  releases  the  debtor  cmdier 
an  order  omitting  such  recitals,  When 
the  court  in  fact  had  not  jnrisdictioa 
to  make  it,  he  render*' himself  liable  as 
for  an  escape.  (Id.) 

2.  The  court  will  not  obtain  jnnsdietion 
to  make  the  order  of  dischiirt^  unless 
tlie  applicant  verifies  his  petiuoB  at  the 
time  he  presents  it*  {Xd.\ 

4  Whers^  thdrafore^  the  slioiitf  releaesd 
^  INrisooer  in  exirsutiiiu»  under  an 
order  whose  recitals  showeil  the  ap- 
pticant's  usKlect  to  swear  th'ytt  he  had 
ilotr  dispoMd  of  any  mtr^  of  Iris  y^^ 
erty  with  a- view  to  the  fiitnm' benent 
of  'himself  or  his  fninilr.  and  the  order 
had  in  fhet  h^eii  nnide  upoff  a  petiiiun 
which  wae  not  verified  ar  the  proper 
time,  and  w  i  £sr  that^  rsaee»  vtdttk ' 
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fftld^  tJmt  he  wits  not  protected,  but  was 
liable  for  Hu eacH|)e.  {Id.) 

S.  Whether  the  ap|iliciuit  for  discharge 
can  meet  the  reqtitrvoiejiteof  the  araiuie 
(J4).  rv0|»eeiiiig '*  H  inie  and  jtwt  ac- 
couui  of  all  hii  Mtate,  etc  "by  ulUf^ng 
ill  hia  |)etiiioii  mu  atijudicadou  aud  aa- 
•itniBieuL  iu  bauKraptcy.  Qatrt, 
{Id.) 

t.  If  an  iofloWent,  who  w  carrying  on 
boainess  wich  knowledge  that  he  can 

.  no  longer  conthme  it,  and  ihat  hie 
proper!  V  nnn*t  l»e  anrrandered  to  iijfi 
erediton*,  purchaaes  goods  upon  cr<Klit 
witlvinit  diw.'l«»aiug  ihe  circuuiHtiincea  to 
the  vendor,  hii<  concealment  i hereof  is 
equivalent  to  ft-aud,  and  hisHSi»igiimeiit 
ot  the  nurdiacied  property  for  ihe  ben- 
efit of  nia  creditors  will  pass  no  tiile 
therein  to  hirt  HMiJKnee.  (Chaffee  agt. 
.  lizard,  2  LantUg,  81.) 

7.  And  this  is  so,  although  the  pnrehnse 
is  made  in  the  coarse  of  the  purchaser's 
busiuesd.  {Id.) 

&  The  same  mie  applies  to  a  banker,  who 
under  like  eiirniuntauces  deceives  the 
money  of   his  depodtor.    {Id.) 

INSUSANCE. 

See  AoeiBBKT  iKsoitAKCB.     (48  N,  T.) 
FiKB  Insurancb.    (fd.) 
LiFK  Iksoranck.  {Id ) 

1.  A  party  holding  a  ooniraot  tor  the 
.purchase  of  ureuiises  from  the  owner, 
on  which  he  has  made  payments,  has 

'an  ins«irable  interest  iu  the  premises. 

'  ^00*agi.  The  AfetThatiCi  JjuitraHoe  Co. 
cfJIartfi,rd,    {57  Barb,,  eS.) 

S2.  And  althongh  a  third  person,  to  whom 
•  such  party  has  contracted  to  sell  the 
premises,  has  without  his  consent,  ob- 
tained a  couvevance  from  the  owner, 
'  this  will  nut  atf'ect  the  party's  rights. 
8uch  Uiird  person,  havhig  full.kuowt- 
-    edge  of  iliose  rigiita,  will  hold  the  title 
subject  tJiei-eto.'    {Id ) 

3.  Such  narty  still  has  the  equitable  title, 
hqUI  nis  rights  are  ndjmited.  Uis 
right  is  not  a  conditional  ngift,  but  an 
absolute  riglit,  to  the  extent  of  his 
ownership,  or  equitable  title.  He  is 
therefore  not  gniliy  of  any  fhtod  which 
will  vitiate  a  contract  of  iosuratiee,  in 
r«i>reseuiiiig  himself  aa  the  owner  of 
the  property.       {Id.) 

4.  A  policy  of  insuranoe,  issued  to  the 
plaiauif  by  tlie  defendant*  contained 
this  condaiou:  "If  Uie  assni-ed,  or 
any  «*tber  iK'rson  or  parties  inttretted 
shall  have  existing,  during  the  coiuin- 
nauoeof  ihia  pulii^,  any  oUier  contract 


or  atfreenienc  for  insunmce,  {whether 
valiii  or  iiol.)  agaitiHt  lot^s  or  dauiage 
by  lire,  on  the  property  hereby  ittbured. 
not  cotit«eiiied  to  by  this  company,** 
dtu.,  **  tiieu  this  ineniauce  sliuU'be 
void  and  of  no  ettect/'  6m.  Ueld^  that 
the  *'  other  perHoiis  or  paities  interest 
ed,"  B|»evitiid  iu  the  coniliiiun,  peff.rred 
to  parties  interested  in  the  plainiiiTt 
tu^araufs,  nieieh* ;  and  that  it  was  not 
the  underaiantifng  or  inieniion  that 
any  other  person  who  nii^uht  have  a 
separate  interest  in  the  pi-oj^erty,  and 
not  connected  in  interest  with  the 
plaint itt,  and  baving  no  imerest  in  his 
insuraiice,  might  avoid  the  piaiiiltfl's 
contract  by  olMaintng  an  inanranca  ot 
his  own  interest  m  the  property,  with- 
out the  iWaiuiiif  8  kuowleUge  or  con- 
sent,   (Id.)  ' 

5.  The  omission  of  a  party  insnred  to  de- 
liver a  itHrticaUr  accoant  of  his  loss 
and  damage,  as  reqaired  by  one  of  the 
coi'diiions  annexed  to  the  |H>licy,  is 
fatal  10  his  rigi^t  to  recover  upon  tie 

Si>licy.  (OtMit  agt.  The  Hiiimr**  JekiU 
iock  Im.  <U ,  57  BetrO., 318.) 

6.  Snch  a  provision  is  a  condition  pree^ 
dent,  the  perlormuuc**  of  which,  by 
by  the  iiMurad.  is  iudiapensuble  to  his 
right  of  recovery,  unless  it  baa  been 
dispensed  with,  or,  waived  by  the  in- 
surers. \.Id.) 

7.  Time  is  of  the  essense  of  the  contract, 
in  conditions  of  this  kind  and  there  k 
no  power  tu  the  C4>urt  to  dispense  yrhk 
the  condition,  or  excuse  the  uonper* 
tormance  of  it.    {Id. ) 

8.  It  is  only  wlven  a  duty  is  created  by 
llie  law  ttnti  a  party  is  excused  front 
performing  it,  if  (wrtormaucc  is  ren- 
dere<l  impossible  b^  act  «ii'  God,  and 
not  when  the  duty  is  ereated  by  oon- 
tract.     {Li.) 

9.  Conditions  of  this  kind,  in  a  )K>licy  of 
insurance,  are  designed  am'  inserted 
for  the  benefit  of  the  insurer,  and  may 
be  wuive<l  hy  liim.  and  the  eorina 
should  oonstrue  them  most  liberally'  in 
favor  of  the  assured,  and  most  strictly 
against  the  insurer.     {Id.) 

10.  A  policy  contained  a  condition  thai 
in  case  of  ioss,  the  asaureii  siMMihi  de- 
liver a  paitiouhir  acoouut  tliereof  ta 
the  insurers  within  ten  davs.  A  loea 
occurred  on  the  20th  of  Muv.  1868. 
Kutice  was  given,  immedhtiely  aftdr- 
wardw,  to  the  agent  of  the  tnsii.ers  a% 
the  place  where  the  premtses  were  ^sit- 
uated. On  the  lOih  of  June,  the  insur- 
ers* general  agen'  and  adjnster  of 
losses,  with  one  of  the  direvtorv  attd  a 
member  of  the  executive  committee, 

.  came  to  the  place  wbere  the  premises 
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were  sitnated,  for  tYio  rnrpone  of  Pet- 
tlin^  the  lose  On  Ine  Ut  of  Jnly 
BHid  a*;ent  came  a  second  time,  staling; 
that  he  came  to  adjust  the  loss,     lie* 

,  iiig  t(»ld  tli-.it  the  HMnred  wha  ahnt^nt, 
ana  ihai  the  proof8  nf  loss  had  nut  yet 
been  prepared,  he  said  it  woahl  mnke 
DO  diflTereiice  ;  liiat  (he  proofs  ronid  be 
made  up  and  f^ent  when  the  aMsitred 
returned.  U|»on  ihe  rerurn  of  the  aa* 
•ured,  on  the  1 4th  of  Aaf^Miar,  the 
proofs  were  mailed  to  the  InanrerB, 
who.  after  keeping  ihera  ten  days,  re- 

.  turned  the  same  to  the  aasurecl,  then 
infurminjy;  him  for  the  firnt  time,  that 

•  tbev   intended   to  contest    the    claim. 
Heldy  that  tiieHe  facta  constituted  a  dis- 
tinct  reco^niiion  of  liie  liability  of  the 
iuaarera  for  the  los.^,  after  the  expir.i 
tion  of  the  ten  days  ftir  rhe  service  of 

-  the  pralimiiiary  proof.  Aud  that  this 
'  was  snlflrietti  i<i  earablish  a  wtiMt  of 
'    sach  proof  wilbiu  tii*  leu  days,     (Id.) 

-b1.  The  geoerat  agent  of  an  inanmnce 
:  .jaompauy  has  pt>wer  to  bind  the  com- 
pany, by  ntukiiwf  Bitch  a  waiver.   {Id.) 

|3.  The  fact  that  insurera,  after  the  time 

^    for  fnmi!<hin^  the  preliminary  proofs 

'"  has   expired,  pnt  their  resol'nrion  to 

'    contest  the  claim  npon  other  ^^rounds 

than    the    omnnsion   to    furnish    snch 

proofs,  is  a  waiver  of  ihut  ground  of 

^defense.  {Id,). 

JCJl  a  policy  of  insurance  was  taken  at 

,  Ahe  iuRtauce  of  the  iiffturer'a  agent,  and 

in  ezchantre  fur  one  ho  ha'i  previously 

issued  as  the  agent  of  another  ronipa- 

v  'ny.    The  applie^itiou  was  written  by 

'    each  ngeiiL  aad  thenivne  of  the  aasnr* 

ed  was  fmt  to  it.  by  snch  agenu    Ii 

'    was  ittated  tlierein  that  tl»ere  were  no 

»  iiicntnbrav>ee»<Hi  ibo-propertv.     Uwas 

ahown  Itiai  noihing  wa»<  said  by  either 

)  ^  party  aboi^t  any  incumbrHUce  or  iien 

J  '  oy  judgment,  when  iii(|niry  was  made 

aooui  riicuinbrance<« ;  or  any  thing  ttug- 

,    gesiing  any  nei-e<«siry  or  occaNion   to 

J     speak    abo'ut   jiidgmenti*.     Held,   that 

the  inquiry   Hiiggestcd  in  the  appHcH- 

tion,  ill  rertoeci  to  ineiiinhnuu'eft,  was 

in  fact,  and  should  be  in  law,  limited 

■  to  mortgages,  or  .ineRmbrance«,  ereat- 

•  ing  a  specific  lien,  on  (he  land.  Aud 
<  '  that  the  asaared  whs  not  called  U(>on  to 
■'"  tay  anything  aboai  jiHigniem«»    {Id. J 

14.  Held,  also,  that  in  this  view  of  the 

4,  ftatement  in  tbe  application  (hat  there 

,   was  no  incumbrance  on  the  pMi)erty — 

..  whether  it  were  viewed  as  a  warranty 

■  .  or  .as  a  representation — there  was  in 

fact  no  intoiiTiofMl  concealment  or  mis- 

'    rapresentaiiou,  mi^ongh  there  were,  at 

..ftli«  time,Ju.dgment8  which  were  Hens 

•pon  tiia  prcnusM ;  and  that  the  refu- 


mt  of  the  indge  to  nonnnit  npon  that 
ground  was  not  erroneons.    (Id.) 

15.  When  asked  if  the  premiKefi  nre  in- 
I'nmbered,  the  appitcant  in  bin  annwer, 
n«e«l  rfti  no  f'iriher  than  tomenion  all 
Sf'eoilic  liens  upon  the  land  by  mori 
gage,  eontiact  to  sell,  charges  npon 
the  pro|»ert.y  by  wilt  or  otherwise,  or 
ceriififaie  of  shIk  by  the  sheriir,  if  the 
premise"  have  been  sold  on  execotion 
upon  any  Judgment.     {Id  ) 

16  Where  a  policy  «»f  mvn ranee  against 
h>S!t  by  Hre  run.«»  to  the  ••  asMured.  bis 
executors,  admiuisfnitorA  and  nsi<igiis,'' 
an  'HcjifHi  is  properly  brought,  after 
the  death  of  the  as-tnreit,  in  the  name 
of  his  administrator,  if  a  right  of  ac- 
tion has  ai'c'med  to  any  one  by  reason 
of  the  destruetion  of  the  nro'|«erty  in- 
anred.  {Lojmin  agt.  7%^  Charter  Oai 
Fiit  and  Marine  ImuraHce  Co.,  SA 
Barb.,  3:^5.) 

17.  The  administrator,  in  snch  a  case, 
piosectites  for  the  beneRi  of  the  person 
or  pel  sous  eutiiled  to  tiie  moneys  re* 
eovereii  on  accoinit  <»f  such  loss*;  pro- 
vided the  con  tract  remaiiMt  n  force ; 
noiwlths'andinv  the  chansfe  of  title  'o 
the  property  iui«nred.     {Id.) 

18.  A  contract  of  iu'^nnince  provided 
that  the  policy  should  not  ne  assigna- 
ble before  or  alter  Ioms,  witho.it  the 
consent  of  ihe  (oununiy,  nmnif.sted  in 
writing  thereon  ;  that  '*  in  cafie  of  as- 
signment wiih<iui  such  consent,  wheth- 
er of  the  wtiolo  {w>licy,  or  of  any  inter- 
est in  It,  the  liability  of  the  company 
ahall  then  cease  :*'  **ikat  in  ense  of  any 
•ale.  tranHfv^  or  change  of  title  in  the 
pn»perty  insni'ed,  *  *  *  or  of  an  v 
interest  thciein,  snch  iuMunuice  shall 
be  void  and  cease  ;*'  *•  imd  that  in  case 
of  the  entry  tor  foreclosure  of  a  moi*t- 
gage,  or  the  levy  of  an  execn  ion,  or 
Hiiat'hment.  or  pott^osion  by  nn"tner 
of  the  siiltjcct  insured,  wfrhoiit  the  con- 
sent i)t  thiif  company.  indoiscMi  hereon, 
this  iiHi^ruttieiit  shall  immediately 
cease."  The  ixdicv  wui*  for  one  year 
fii>ia  Dceeuiber  '7,  1867,  aud  was 
renewed  for  one  year  fioin  the 
latter  date.  On  the  2Ut  day  of  July. 
1869,  and  during  the  life  of  the 
policy,  the  absnre<l  died  iiiiesrate 
ami  the  property  inmired  dcsceuded.  to 
his  heiis  at  law*.     On   the  9lJ)  uf  No- 

.  venilasr,  i.8li9,  a  totad  li>««  of  the  prop- 
erty by  fire  mcurred.  No  conaeuihad 
been  indorsed  u|Hin  the  (policy  by  the 
company,  at  the  lime  <>f  the  fire,  and 
there  had  been  long  before,  not  oiiIt 
possession  by  otliers  than  the  asi^ared, 
of  the  subject  iaeured,  but  a  com(ilet« 
change  of  title,  also.  £f«M^  that  tha 
poliey,  by  ih«  elevr  nod  oxpliot  mtjoM 
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■  and  provinionB  thereof,  Uecnrae  void 
and  ce:it(«*d  to  Imve  Any  biiidiiitc  force 
npoii  The  d'-arli  of  the  riseared.  and  bhe 
Te»<tii'g  <>f  the  tiJie  10  the  pr«»perty  iu- 
unred  in  hln  hcirn  at  Ihw.  Thai  this 
■wiig  a  eh.nive  i»f  title,  fi-om  ihw  asinreci 
to  others,  wlik-h  bronjfht  the  ease  with- 
in tiie  express  terms  of  the  poliey. 
Ud.) 

I'B  Htldy  also,  tliat  the  poss^ssioti  of  the 
nit>perty  iiiHtireii,  l>y  others  than  the 
jHHQi'ed',  without  tiie  coiirtent  of  the 
coiii|iany  Indorsed  upoti  the  policy, 
jtlso  produced  the  saifie  re«nlu  It  put 
an  end  to  the  couiract,  and  letidered  it 
po  longer  obii^tory.   {Id,) 

80.  Wliere  the  descrip;lon  of  the  proper- 
ty insured  is  made  a  part  (»f  the  con- 
tract, and  a  warruuiy  by  the  assuredi 
and  it  U  exprtisitiy  provided,  among 
oth«'r  ihiujurtft  (ha!  in  ca^e  of  any  mis- 
i-epi-e»'ei)Uiiion     or     conceidtnent,    or 

.  oniis«ioa  lo  make  Icuowxi  any  fact 
which  increased  iheliasard,  the'iusur- 
aiice  shall  be  void ;  and  the  properly 
in  desi^ribed  and  inMiired  as  a  dvftUiug- 
hotue^  when  <n  fact  it  is  nseii  in  part  as 
a  MUuon.  which  increases  ibe  K'mk  \  it 
teeiM  tlie  {lolicy  is  T«id4indof  iioetfeci, 
by  reason  ofthis  misrepresentation. 
(Id.) 

SL.  After  a  lifii  insnrance  yiolioy  has  be- 
come forfviied.  by  iis  terms,  by  ^le 
non-payment  of  premiam^,  in  an  nclion 
thereoii  ii  is  nicumbenl  upon  the  phiin- 
titf  t4»  show  a  ireeeipt  of  the  piremiam, 
by  some  one  iiuiltoiised  lo  receive  it, 
after  forfeiture  |  or  to  show  a  nuifica- 
tiuii  of  an  unauthorised  receipt,  by 
tiicciHBimny.  by  an  acceptance  of  the 
money  with  Icnuwledi^e  of  the  facts,  or 
in  some  otiier  way.  {Kolgeat  agt.  TUe 
(huirdian  Life  'itunrance  dfmpany, 
5S  liat-b.,  186) 

122.  The  fact  that  a  clerk  of  tne  insurers 
had  power  to  bind  them  by  re<■eivin^ 
money  upon  policies  is  i^o  evidence  of 
his  aulitoiiiy  to  waive  a  forfeiture  by 
receiviu)^  tne  preiitium  aftt-r  a  policy 
hiis  ceased  lo  exi^t,  by  reason  of  tion- 
payment^  es{»ecially  where  it  appears 
tlu'il  such  clerk  had  always  had  Mliicl 
orders  to  collect  no  preniinms  on  for- 
feited (N>licies;  and  that  the  company 
hiis  nvver  i-tt<'«ived  the  premiums  c^) 
eoilecled  by  him  after  forfeit U(e.   {Id.) 

23.  In  an  action  upon  a  policy,  the  char- 
ter and  by  laws  of  the  company  are 
admissible  in  evidence,  to  siiow  who 
was  iCuihorisced  to  remit  forfeitures. 
{Id) 

t4.  By  the  terms  of  a  marine  fcXMj  of 
iosuraucei    Ufte  inAoren  weirv   lia|i>le 


only  for  an  ab^nte  or  total  -teebnieal 
looS.  The  p<4ivy  oontained  the  follow- 
iim;  warranty;'  ** Warranted  by  thie 
ae-ured  fret;  from  h>0s  or  claims  on  tt4- 
conut  of  capture,  seiinie,  d«tenii<»n,  or 
deiit  ruction  by  t>r  artx«iu)|f  troiu  »ny 
bi'lligereni  nauon,  or  from  any  seced- 
ing or  revofnijotnu*y  st*t^  or  <<iates  of 
the  union,  or  truiii  uuy  guerrilla  party, 
or  by  oi-  fixnn  any  olhrer,  civil  or  mil- 
itary, or  other  persons  <  liiuniig  \o  4cl 
in  their  name  or  under  their  authority, 
or  iu  ti&«ir  behalf."  Tlie  ^terUa  lusurea 
agaiusi  were  those  of  the  **  setts,  winds. 
Waves,  rucks.  stMidiK  sh<iaU  aud  co^isu, 
collisions  and  sinking  at  sea,  fires, 
jeuisous,  loss  by  pirates,  rovi-rs  or 
assailing thitfVes,  barrairy  of  the  nuisier 
and  m<»rines,  and  all  other  [lerils,  losnee 
and  midtorinnee  that  huvn  or  shall 
come  lo  the  hurt,  deiriineni  ordaniuga 
of  the  said  vessel,  or  any  pun  ihenjo^ 
occtwioned  by  Sca  pet  ils  ' : 

Htld^  1.  That  the  forcible  taking  po»- 
sessiott  of  the  vessel  by  the  elfl«ers  of 
the  United  States  government,  -wilh 
the  intent  to  appropriate  ii  u»  the  «ise 
of  the  government  for  a  speciliv  pur- 
po^e,  viz.,  the  cai  tying  of  a  cargo  !• 
Santiago,  amonuied  to  a  coj^tnre;  aud 
thai  the  WHri'iinty  in  liie  poiicv  did  uo( 
eXieiid  to  tfUcii  'captuit;.  2.  Vtial  the 
graiiiiuaiical  siruciute  of  the  HfUience 
coniitiniiig  the  warranty  precluded  any 
sucii  exiensiou,  and  no  neuMun  wus  ap-  . 
parent  why  the  const iiK'ttun  of  l\\^ 
dunse  should  not  be  uccoruing  lu  that 
structure.  \Mnrfay  agt.  liecetver*  of 
Uie  iJai-numy  JfS.it  and  Ma7^ite  Ins.  6V., 
58  Batb.,  9.) 

25.  And  the  vessel  imving  been  lost 
while  thusiu  ih«  service  oi'  ihegovem- 
nient,  by  strunditig,  nnd  ti^e  iiisured 
having  without  hmv  previous  a bandop- 
meni,  made  a  vUim  ou  the  Umted 
Slates  government  for  pMymenl  for 
the  vessel,  by  reiu>on  ot  iter  luss  whiiA 
in  the  po^se^Bi^u  of  the  goverimitnt 
otticers,  wiiich  i-laim  was  uiiowed  and 
paid,  to  an  amouut  nearly  equal  to  the 
whole  value  ot  ili«  veM»et : 

ffeld,  that  these  cii*cumst4inc<^s  caused 
tiie  capiure  lo  ceiitte  from  operating  ms 
a  loial  1<MS  ;  and  liiailhe  in^llr»•ls  beiUf{ 
being  liable,  under  (he  ptWicy,  only  in 
case  ot  a  loial  ions,  ii  w  as  iiumatrrjal 
whether  iht'V  hud  iubured  ngiiinsl  cap- 
ture, or  noi : 

Held,  cUta^  that  if  Um fissured  had.de^j9ed 
lu  make  the  .cousu active  loiaJ  Ipse 
arising  ■  tJrom  the  capiure,  aii  ttciDal 
unal  lufis.  so  fur  us  ilie  lusurariice  waa 
maMwrited,  they  should  have  .  aban- 
doned;  in  wliJ<;h  oiaA  the  iusarpn 
1      would h^ve  Uswu  vMuUtfd.itt  lt»« 
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^idbj  ili«  go^Mrament ;  bit  tkM-  fliej, 
•ot  huvitig  <ii)«e  «o,biu  cbooAiug  lo 
Aold  oil  to  I  heir  property  in  the  v«i«el, 
•nd  to  iiccept  ibe  tuui  paki  by  the 
■goveriimeut,  eoald  uoi  cinim  to  reo(»ver 
of  ibeiiMiarereiwIbr.HiaiHLieetk   {JU.) 

S6.  If  the  Hssared,  before  abundonment, 
either  recovers  tite  subject  insared,  or 
receives  au  iiideioui  v  fur  lis  losd,  he 
cannot  thereafter  e(ec(    to  ubaudon. 

0te  AocinBRT  ImcRANCR.  (2  lionrin^,) 

POUCY    OF   iKBUSArtCK.      {JUL) 

Frkmidm  Notb.    {IcL) 

INTEREST. 

1.  Where  the  defendant  frnamuteed  '*  tlie 
ponotnal  payment  of  the  interest"  upon 
a  bond  payable  in  six  vears  and  six 
months  froui  date  with  uiiesesi  semi- 
auiraaUy : 

Bdd,  that  the  gnaraiitee  only  extended 
lotbe  payment -of  iuternst  laliiiig  due 
before  ilie  linie  of  payment  of  the 
prioci^ml.  {HamUUfA^M,  Van  Ji€RM&- 
Utr,  43  N.  r.,  2:^4.) 

9.  Atter  the  principal  sum  has  fallen  dae. 
iuterast  is  iiayable  not  by  the  original 
tt;rms  of  liie  aj^reeuientj  but  ai«  dapi- 
a^eit  fur  a  brtrach  of  contract.  {Id ) 

i^AocouMT  Stated,  {i  LaMin^.) 
EJieCTlfKKT.  {Id) 
EZCOOTOIW  AMD  ADMUII9raAT01W. 

{Id,. 


INTERNAL   REVENUE, 
fe  Stamps.   (43  y.  r.) 

INTERNATIONAL    LAW. 
Set  Bills  of  Ezchakor.     (43  N.  Y.) 

pAliTNKtt:«Hltt       {Id.) 

INVESTMENTS. 

Set  EXIECUTORB  AND  ADMIKX8TRATOR8. 

(2  LaiMing ) 


IRRELEVANT  AND  REDUNDANT 
MAITEU. 

I.  In  an  action  against  a  truitee  of  a 
maMMfacUrtMff  <»rfmatiimk  to  charge 
him  with  the  liability  of  a  debt  due 
from  «lie  cooipanv  toiiie  phMUiitf,  ou 
the  ground  of  failure  and  iiegtect  of 
'  the  etimpany  ti^llle'ilieiv  amiaal  nipiirt 
an  required'by  1«w,4Im  ailnniitiMnt  in 


the  eompIail^  ibat  -the  .plaintiff  has 
recovered  Judgment  aijrainst  said  com- 
pany iupsaid4eb.l,and  issued  execntion 
tbervon  which  has  been  returned  nn- 
.saiisfied,  will  be.strick«n  out  as  imlt' 
(MMt  {See^  to  ike  Mkme  effect^  McUarg 
agt.  Stutman,  35  How.,  ^07^)  H<y- 
IMMU/4  agt  XH^iockf  4Ui<4^  92.) 

2.  No  appeal  lies  from  an  order  denying 
a  motion  to  compel  a  party  lo  niftklt 
his  pleadiutf  more  definite  and  certain, 
and  to  strike  out  irrelevant  and  re- 
dundant matter  contained  iherein. 
{Jf'idd  agt.  Simcart^  ante,  95.) 

3.  An«rderof  llie  epecial  term,  denving 
a  motion  to  sirike  out  certain  allega- 
tions eft  Ihe  complaint  as  ivreiewuBXy.  ii 
mot  appealable  to  the  generkl  letm. 
(Umghot  agt.  MBreantUe  Mai.  I*m.  Oo., 
maiicim) 


J. 


JEWELS  AND  ORNAMENTa 

t.  What  are  nnder  innkeepers' statntodf 
18.56     See  Immkkbpkrb.    <43  N.  V.) 


JOINDER  OP  ACTIONS. 
See  PlbadiXO.  (2  Lantinff) 

JOINT  AND  SEVERAL  DEBTOI^ 

1.  In  an  aotfon  on  a  promissorT  note 
Hguin^t  I  lie  two  joint  iitakertt  thereof, 
one  of  whom  esbiblirihes  u  ilefeiibe  on 
the  gruoiid  of  coveitare,  judgment  may 
go  ajfHHisl  ihe  other  defimdant. 
{MeOuire  Hgt.  Jeknton,  2  Itantiag  305.) 

See  Action.  (Id.) 

PaI(TNKR8UIP.  (Id.) 
PAUfKK.    \ld.) 

JOINT  STOCK  ASSOCIATION. 

<Slw  CoRiH)ftATiOK.  {^Laneing.) 
Pluadixo.  {Id.) 

JUDQE^S  CHARGE. 

See  Fraud  amd  Fjuudi;uu(T  SAMBIb 

yi  Lansing.) 
VtttDiCT.  Ud-) 

JUDICIAL  ACT. 


If 
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JUDGMENT. 

1.  Ho  principle  nf  kiw  i«  better  settled 
•liiMU  tbat  ».  judgment  reiuiered  wkhont 
the  court  thHt  renders  it  having  ob- 
tuiued  jar isdicHon,  uf  tfae  sabjecr  mat- 
ter to- vrhicii  it  reJatee,  tind  of  the  per* 
sons  to  be  bfniiui  thereby,  is  vtterly 
toid.    (Pfieips  agt.  Baker ^  ante^  237.) 

t.  This  principle  of  law  applied!  in  this 
caHe,  where  a  jiid>aueiil  in  fai'Orof  the 
plnintilf  for  alivwHy  obrahied  m  the 
state  of  Ohio,  afpihist  (lie  defeiidAiit, 
who  had  never  reeided  hi  that  State, 
not  :anpeared  ia  tiie  action,  nor  been 
servea  with  process,  except  by  puhlico' 
tion  in  a  newspaper^  which  u<»tice  never 
came  lo  defendant's  knowle<lge  until 
after  the  rendition  of  the  judgment,  and 
tki4  sal  a  of  hie  property  by  vrrioe  of 
an  attachment  issoed  aoder  it  in  this 
stMte.     {Id,} 

3.  1?he  judgment  of  the  county  conrt  in 
Ohio  is  Vi)id  in  tl^is  state,  as  to  the 
alitnouy,  wliatever  its  elfect  may  be 
tipon  the  marriage.    {Id.) 

4.  There  is  no  donbt  of  the  power  of  the 
court  to  set  aside  the  iiiugmentt  upon 
VotJlon,  where  it  clearly  appej«.r»  that 
(he  plain titr  had  uu  legal  cau^  of  ac- 
tiofk.     (Id.) 

5.  Posting  citations  in,  jmblic  plaeu  with- 
in the  joritfdioiiun  of  Uie  coiiri  in  which 
proceedings  to  obtain  judgment  are 
instituted,  can  confer  no  legitimate 
junsdiciion  over  foi^igners  who  are 
non  residents,  and  do  not  appear  to 
answer  the  snitj  whether  lliey  have 
notice  of  the  suit  or  nou  The  effect 
of  such  proeeediHgs  are.  pnrely  local, 
and  eloew here  they  wtU  be  held  to  be 
inere  uutliiies.     {Id.) 

6.  Serowe  hv  ^vthHratioix  ts  valid  within 
the  jurisrticiion  by  who?e  laws  it  is 
aiilhorized,  but  of  no  validity  beyond 
it.     {Id.) 

7\  It  hat  been  repeatedly  held  that  where 
the  suit  is  ooinnienced  by  the  utlack" 
nunt  of  pi-op&rtff,  liiafthe  jndgtne lit  re- 
cord therein  in  Valid,  ho  far  as  tiie  title 
to  the  property  attached  is  concerned, 
but  utterly  in  operative  as  to  the  de- 
fendant for  any  other  pnr|>o8e,  who 
btis-  not  appeared  or  been  persoually 
served  witii  process.     {Id.) 

8.  An  equitdbk  claim  on  land^  which  ex- 
isted pi-ior  to  the  recovery  of  a  judg- 
ment, is  given  a  preference  over  judg- 
ments docketed  afterwards;, but  ni  no 
CHse  is  that  preference  given  where  the 
equitable  right  dul  not  exist  piior  to  the 
rtamry  qf  tke  judgmaU^  (€aok  agt. 
JCrtifi,  aiUi»  279.) 


9.  There  is  no  prineiple  of  equity  by 
which  a  purchaser  of  real  estate  or  ot 
ft  l«mii«,  Wiiioh,  M  the  ihne  of  the  pur-' 
chase  is  etibject  lothe  lieu  of  afodg^ 
ment,  (as  in  this  caHe)  can  claim  im- 
promrnents  ndMtqntatly  wtkde  by  him, 
aithongb  without  knowledge  of  lll<^ 
judgment  to  be  exempt  from  the  lien. 
{Id.) 

10.  Payment  of.  for  moner,  is  within  the - 
terms  of  a  bond,  conditioned  t-hat  the 
defendant  **obey  and  ncrimm  iheordeiv 

'  of  tiie  couru"  {Clafiin  agu  Bail,  4^ 
N.  r.,  481.) 

/SteFoRMftR  JtJDOHEWT.     {Id.) 

Bills  os  Exchakgb.    {Id.) 

» 

U.  Where  a  verdict  is  according  to  the 
very  right  of  the  raae,  upon  the  faeti 
found,  I  be  judgment  wi)t  not  be  die- 
turbed  on  any  question  of  form,  when 
there  is  no  exception  involving  any 
error  in  matter  ofUw.  {RaiiufQr4 
agt.  BaiMjvrd^  Sf  Barh.^  58.) 

IS.  A  judgment  rendered  bv  a  jiistire  of 
the  pciwe,  on  a  dilatory  plea,  viz ,  npon 
an  issue  as  to  the  mi^oinder  of  parties,  , 
although  ri  iertntnu[eti  the  aciiun,  does 
not  afflict  the  right  of  action  on  the 
merits;  nor  can  it  be  set  up  as  a  bar 
to  a  subsequetit  action  for  the  same 
cause.  yVaugkan  agt.  (/BrieAf  57 
i<or6.,.491.) 

13.  Where  a  jadgment  is  reverped,  on 
appeal,  upon  techniCiil  grounds  not  iu-> 
volving  the  merits,  the  action  cou- 
siituies  no  bar  to  a  second  action  for 
the  Siime  demands.     {Id. } 

14.  A  simple  jndgment  of  rerersal  has 
i;he  vame  effect,  in  that  action,  as  a 
judgment  of  nonsuit.  And  where  the 
ground  of  reveral  does  not  appear,  the 
onus  of  proof  ii«  on  the  party  who,  in  a  • 
8ul)t«e<juenl  snit,  relies  n(>ou  the  ad< 
judication  as  a  bar.  Ue  must  make  it 
appear  ibal  the  precise  point  was  con* 
sidered  and  passed  upon  in  the  former 
suit.     {Id*) 

See  CoRPOitATiONS.  {Id.) 

LNSURANCIi,    (FlJlE.)      {Id.) 

JusricK  OF  TUB  Pkxck.    {Id.} 
MkvCUANics' LiUN  Law.  {Id.) 

PllACTICK.     (/</.) 

Appkal     (58/?ar6  ) 

JudTioB  Or  THK  Peace.    (Id*} 

JUDGMENT  CREDSTORSw 

See  Fraotiob.    (67  Barb.) 

JUDGMENT  DEBTOKa 

iS^AoTfOif*  ^^LantiM^.) 

PusAiiuta.  {Id.)  ..     ' 
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JURISDIGI'ION. 

L  No  pnncipie  of  law  is  better  Mttlad 
ih»u  liial  n  iW^meMl  reudered  wuhonl 
tike  coQrt  iliHi  reiid«iM  it  hnvitig  ob- 
tained 7'tt>*tfciir<»9M  of  ihe  aabievi  uiauer 
lo  wljich  ii  relates,  aitd  of  ihe  persuuK 
to  be  boaad  therebj,  is  uttariy  void. 
{Pkelpt  agu  Baber,  aiUe,  237.) 

It  Thif  piinciple  of  law  applied  in  this 
case,  T'here  H  Jiidgtnent  in  iavor  of  the 
plainuff  for  alimon^f  obtained  in  tlie 
state  of  Oiiio,  agninst  ibe  defeodnnt, 
who  had  never  resided  in  this  state, 
nor  appeared  in  the  action,  nor  been 
served  with  pi-ocess,  except  h^ publico- 
Uim  in  a  KewMpaper^  which  nonce  never 
eame  to  deteudani's  Icuow ledge  until 
•fter  the  rendition  of  tiie  jadgment,  and 
the  sale  of  his  property  b^  virtue  of  an 
attaehmeut  issued  under  it  in  this  state. 
{id.) 

3.  The  jadgment  of  the  oonnty  court  in 
Ohio  is  void  in  this  state,  as  to  tlie 
atinoDj,  whatever  its  effect  maj  be 
opott  the  tuarriage.     y^Id.) 

4.  There  is  no  doubt  of  the  power  of  the 
court  to  set  aside  the  juagment,  upon 
motion,  wliera  it  clearff  appears  that 
tlie  plaintiff  had  no  legal  cause  of  ac- 
tion.   {Id) 

&  PiMUng  citaiiont  ta  jmblie  placet  with 
in  the  jiirii(diciion  of  the  court  in  winch 
proceedings  to  obtain  judgment  are 
msiitnted,  can  coiiter  no  legitimate 
{urisdiction  over  foreigners  who  are 
non-residents,  and  do  not  appear  to 
answer  the  suit,  whether  tliev  Aava 
notice  of  tlie  suit  or  not.  The  efteet  of 
such  proceedings  are  purelv  local,  and 
elsewLere  they  will  be  held  to  be  were 
uulities.    {Jd,) 

C  Service  hv  jmbltcaUon  is  valid  within 
the  jui-isdiciion  by  wh«)se  laws  it  is 
authorised,  but  of  no  validity  beyond 
it.  (/rf.) 

7.  It  has  been  repeatedly  held  that  where 
the  suit  is  commenced  bv  the  atlach- 
utent  of  propei-tjit  that  the  Judgment 
record  tnc-reiu  is  valid,  so  iar  as  the 
property  attached  is  concerned,  but 
utterly  moperutive  as  to  the  defendant 
for  any  other  pur^iose,  who  has  ap- 
peare<i  or  been  personally  served  with 
process.   (Id,) 

8.  When  a  court  of  eqnity  obtains  juris- 
diction of  an  action  for  any  purpose 
for  which  it  Is  authorised  to  give  jndg« 
ment,  it  holds  such  jurisdiction  for 
every  <KlMir  purpose;  eepelnklly]  for 
the  parpose  of  giving  effect  to  iuindg- 
meoL  (Z>sBcsisr  agt.  Dnm,  57  Jiarb., 
43&) 

Vol.  XLL 


9.  Hence,  if  the  conK  has  nbiained  jnris 
diction  of  an  action  agaiusi  a  I'oreigr 
eor)Kinition  by  its  afipeai-anre  by  at 
toruey,  it  has  power,  afrer  jndgmeni 
rendered  In  suen  actiuii  and  execatios* 
returned  unsatisfied,  to  appoint  a  re 
ceiverof  the  property  and  ettects  oi 
the  corporation,    {/d) 

fiSec  Attachmbxt   {Id,) 

COKPORATIOMS.     (/i.) 
PRAOnCB.     (Id,) 
DivuKCB.  {58  Barb.) 
Appbal.  <2  Lanntuf ) 

1K80LVBNV  DbBTUU.  (Id.) 

Kom-Impbuommbnt  Act.    (Id,) 

JUKY. 

1.  Where  the  iuror  is  challenged  to  (he 
favor,  althoagh  the  facts  proved  before 
tlie  triers  would  be  ground  for  ehal* 
lenge  for  princi(ml  muse,  yet  the  que» 
tion  of  competency  belongs  exclusively 
to  the  triers,  and  the  court  cannot  be 
called  upon  lo  rule,  as  matter  of  law, 
that  the  juror,  npoii  the  facts  proved, 
is  iucompeteut.     IPeopU  agt.  AiUik,  43 

If.  r.,  28.) 

2.  An  opinion  formed  as  to  the  general 
character  of  the  prisoner  does  not  per 
at  disqualify  a  juror.    ( Id,) 

Set  Criminal  Law.    (57  Barb.) 


Railhoad  Companibs.  {Id.) 
Stkbbts  and  Avbnubs.    {Id.) 


JURY  AND  JURY  TRIAL. 

1.  It  seems  that  if  a  prisoner  has  not» 
under  the  act  of  1869  (chap.  678)  of- 
fered his  own  testimony  upon  Itis  trial, 
it  is  error  if  the  court  agaiuDt  bis  ob- 
jection, j)ermii  the  counsel  for  the  pros- 
ecution in  addressing  the  jury,  Ui  coiu- 
uient  on  the  omission  as  a  circuaistanc^ 
against  him,  or  a  fact  to  be  considered 
in  deiermiuing  tliecase.  (CVaiuia^^agCi. 
The  P^pU,  2  X/OMMN^,  3U&).) 

Sec  Eyidbncb.  (2  Lantutg.) 

JUSTICE  OP  THB  PEACE. 

1.  Where  a  justice  of  the  peace,  alVer 
rendering  a  judgment  in  favor  of  the 
plaintiff,  by  misialce  entered  the  same 
in  hid  docket  as  a  iuJ^iueutin  favor  of 
the  deJthJanlj  ana  a  transci-iut  ot  such 
judgment  being  tiled  and  doclceted  in 
the  connty  cleric's  olllce,  the  plaint itf 
was  compelled  to  pay  Uie  juiigmeui : 

Btldt  thai  an  actioB  ooaki  he  maintaiaed 
by  liie  luiier,  aguiusi  \kw  justice,  as  tor 
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* .  en  Aet  or  iiiiaMl«ruU  nagUtftPM  aod 
aawfWteueas  by  wiikh  Uio  plttiuiiif  had 
Imm»u    directly    iitjured.      (0^'«f<«>/>Aer 
.  Bgt,  Van,  LU-9,  Sa  Barb.,  17.; 

%  Such  a  case  does  not  fHll  wiibin  the  rale 
of  JiidiciHl  iiB|Hiiiity  for  m;!*  done  by  a 

• "  jadiMJUil  itlficer  in  ine  irial  of  call^eft  and 

'  reiidiiloii  of  judginenra ;  it  beiug  settled 
thtu  ibe  avt  of  emartug  tiie  juJguteiit 
III  tlia  docket ,  br  li  jusiiee^  u  a  luiii- 
Iscerml  act;  and  f#.Do  Part  of  the  judi 

.  einl  luiiciiou  of  cebderyig  the  ludg- 
•  nevt.    (Id.\ 

3.  Where  a  Tastice  >wor«i  that  from  the 
eviduiiee    before    him    in    a    case  he 

. '  **/omMd  kU  judffmttU  ajpiiuet  tlie  de- 
.  /eudaut  uud  ii|  favor  of  the  plainiitf, 
lur  the  siiiu  of,  &c.,  bat  a|>on  entering 
sfiidjuiljfmeiU  in  hU  docket  he  by  uiiti- 
cake  iiMericd  the  name  of  the  defend- 
ant ill  ihe  place  ot  that  of  the  phiiiititf : 

MMi  that  this  was  to  be  understood  as 
Mu  averment  that  the  justice  hud  re 
diiced  his  judguieut  to  turm,  by  his 
oJlloiid  aio.  au«i  then  made  tlie  lui'siake 
4u  entering  the  judgment  so  formed, 

^  a|»ou  Itis  docket ;  and  that  the  error  was 
uiuisterlHl: 

WMd,  uiso,  that  the  justice  had  the  right 

\.-V>  correct  such  a  mistake  in  his  docket, 

the  moment  he  diseovei«d  it;  the  error 

•  being  merely  cierical.     {Id.) 

rjtm  AORKBMICNT.   {Id.) 
.AVi'JiKXTiOM.     (Id,) 
.^lilMiHMMT.     {Jd.) 

4.  Where  a  jnsiice  of  the  peace,  acting 
'' ;  as  a  court  of  sjiecial  sessions,  and  hav- 
ing )uhsdioilon  of  the  person  of  the  de- 

.lenuant.  and  of  the  otTense  with  which 
'he  is  charged,  imposoii  upon  him,  by 
Wny  of  puuiahment,  a  laiger  fine  ihuu 
.ha  niis  a  right  to  inflict,  liifi  defendant 
mity  have  the  errou<'ous  juiigineut  and 
•aikience  against  ,him  reversed  ajid 
Viu:aied,  upon  cettioran  from  the  court 
iif.se««iou8  of  the  county,  if  he  sees  lit 
to  pursue  tliat  remedy.  But,  alter  such 
tine  iias  been  puiu,  no  aciiou  will  lie 
agniusltlie  justice  to  recover  back  the 
auiouut.      {ViarJs   agu   Muidridffe,  58 

"  h  Such  u  judgment  if  clearly  erroneous, 
and  Voidable,  but  not  Void  absolutely. 

:.^  Where  a  justice  acts  without  furisdio- 
fioii  he  is  a  trespasser;  but,  haTing 
jurirtdiction^  an  eiTur  ifi  ^dgmeiic  will 
not  suliject  him  U> an  action ;  ^  where, 
having  authority  to  inflict  a  fine,  he 

*'  *  c>refn  ihei  vxercise  of  it,  in  measure 
or  degree*  only.  In  every  such  case, 
the  prinoiple  of  jiidieiai  irrs^imnsibility 

*  pM»teo»  iha  niagisUMe^   i^)' 


7.  After  a  .§n«  impoeed  by  a  justice,  MV 
in^;  as  a  court  of  seMiitu.^.  Ims  Leeii 
paui  by  ihe  defendant,  to  ihe  iusuoey 
to  HVoid  liuprisiMiuienr,  uinl  by  ,iba 
latter  iwid  ovt- r  to  the  i-ouiity  irt- atforer, 
tlie  justice  will  be  deemed  to  luive-,re> 
ceired  it  in  his  jadicial  capacity,*  tA 
And  fur  ike  oee  of  the  rouiiiy,  muC 
until  the  judgment  :s  avoidtd  ay  re- 
reven>al,  no  action  will  lie  against  him 
to  recover  it  bitcfc,  nliiiougli  sueli  fiu* 
wan  §ur  a  larger  amount  than  iIm  law 
allowed.   (Id.) 

Ste  KON-IMFRISOXIIBNT    ACT.  ft  Za»- 
tituf.) 
P&ACtlCB.  {Id.) 

» 

JUSTICE'S  COURT. 

1.  Where  summary  proceedings  are  iosti* 
toted  by  the  landlord  aguinut  the  tenant 
for  holding  over  after  the  expiraiioa 
of  Uis  term,  and  a  trial  is  had  audtba 
whole  case  submitted  lo  the  justice  for 
bis  decision,  and  thereafter  the  justice* 
on  luoiion  of  the  landlord  duooHtinuee 
the  whole  proceedtngs ;  such  dei^silto 
of  diei*oniinaance  is  no  bar  to  an  aetioH 
brought  snbeei)neiitly  by  the  landlord 
against  the  leiutnt  ftjr  ttut  and  dmmxyei 
for  the  oes  and  oecupalion  of  the  pvem- 
iees*     {GUtiUun,  agt.  SpraU,  ante.  Sff.) 

2.  Tlie  principles  in  vol  veil  as  to  tha 
etfect  of  nonsuits,  discoutinnnncet  or 
witlidrawals  of  nciiona,  pending  before 
iusiices  of  the  peace,  in  cases  tried  and 
subinrited  to  iheiu  upon  the  merits, 
within  the  time  prescribed  by  statnta 
for  deciition,   have  no   applicalioQ  to 

such  a  case  as  this.    {Id  ) 

3L  Justices'  courts  have  had  jurisdiction 
of  a  class  of  casea  known  as  trei>pMsA 
or  trover,  for  a  liiniied  amount  sim-e 
tlie  organisation  of  llie  governTn«*nt, 
and  (lie  mere  foim  of  an  action  do*>N 
not  affect  theii  jurisdiction.  (Crouse 
agt.  Vfa/yxtfA,  ante,  Sil) 

4.  The  legislature  ae  the  law-making 
powuTi  have  the  right  to  iuoiieaaa  ihe 
jurisdiction  of  justices'  courts,  if  they 

.  do  not  violate  the  provisions  of  tlie-con- 
siiiiui»iu    {Id.)  . 

5.  Bobdivisinn  10  of  «ertfon  S3  of  t|ia 
Code  of  Prooednre  is  not  olinoxiods  to 
the  im^visions  of  the  cousittnhoii,  nor 
in  conflict  with  the  2d  sectimi  of  article 
t  «^the  eonstttutioii,  with  reference  t6 
triat  by  jury.  ( This  is  advtres  fs  the 
ratk  of'  Baxter  agt.  PkCn^,  37  ITotr., 
140.)    (Id.) 

€),  If iafitct;  the  fnm  total  of  the  aopsturfv 
•of  the  parties  exceeds  ^00,  it  is  imA  ne- 
ry  .thai  the  aiuiou  be  fimt  Vooglii 
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in  a  jnsf  ice*tf  conrt,  and  chat  th«  aronnnt 
of  the  iicicoiiiits  anoiild  be  tli«tre  iihowu 
'  by  firotif  u»  exc«e<l  $  100.  Th«  jnri«Aic- 
tioti  of  (he  jni»itc«)'8  voiirt  may  be  iihowii 
by 'he  plentiingB.  (LufuLiif^t,  Broad- 
kiudj  ante,  J  46.) 

t.  Where  the  eompiaiiit  nUeged,  Bobtftan 
-  trully,  tItiK  Uie  ulaiutilf  reudered  iabor 
and  *MrviGe«  to  id*  deftiiiduuta  ai  agreed 
prieev  to  (he  •iiiti  of  $460.  aad  then  ad- 
•  Billed  or  aliened  that  the  defeiidania 
hiive  a  omHtei--ciaim  ur  Mtaf  to  the 
plaiuiilC^n  accuant  of  lUK)  iC  ieaviug 
ail  aiiioiiut  due  the  ptaiiiiiif  of  $40  8^ 
which  haa  uot  been  paid,    ild,) 

$.  And  the  defeadants  in  their  answer 
admit  ail  Uie  maierial  alleyaiious  in 
the  (•oiiiptHiiit,  except  that  lliey  deny 
thiit  they  ever  refuaed  the  phiiutilf  an 
aeeuuiiiiitg  and  tettieuient  of  th^  ae- 
eoiinrs,  and  alle^  that  the  phiintitf  and 
detteiidHnis  have  bud 'an  accoiiiiting 
and  Hettlement  thereof,  and  that  tlie 
balance  as  Ktated  in  tlie  |»iaiiitilt''B  eoni- 
plainly  U  sitll  anpaid.    {Id,) 

>$"  And  tiie  refevee.  to  wlioaB  the  eanse 
waa  Mibiuitied  n\ion  the  |ilea«liiu()»^no 
other  evideuce  beiii{r  tfiveu.  funiid  that 
Urn  acroiiiii  of  the  nTHiutiff  exceeded 
liie  lavonnt  of  the  oefendanle  by  the 
•om  of  $40  87,  anddit^cted  indgnient 
fur  i^lHiiititf  accordingly ;  held,  ihat  the 
^int\ff  W€U  tnlUled  to  eoiU,    {Id.) 

^  10.  The  defendants,  to  avoid  Kability  for 
eosut,  shonld  have  answered  that  they 
had  paid  the  snins  on  account  of  the 
plHiniiiT'H  work,  and  not  admitted  that 
they  had  an  account  by  way  of  Ki-off 
or  coiiKter-tlaim.    {Id,) 

11.  i'Uym«atrextinH:Qish  the  claim  or  de- 
mHUU  of  Uie  creditor ^ra  toato.    {Id.) 

12.  A  short  f*mmmu  can  only  be  iaaoed 
by  a  justice  of  tlie  peace.  aKatnirt  a 
defvndaut,  who  comes  within  that 
class  of  persons,  who.  by  the  non-im- 
prisonment act  of  l83l,  caunot  be  pro 
e«e«lefl  agafHsc  by  lonc^  suinmoiis  or 
warrant.  And  a  plaimilF  to  brinjif  him 
self  wifhfn  that  piT>Tiai>im.  it  nintfi  l>e 
made  to  appear  t4>  the  justice  by  affida- 
vit.   (Bue  agt.  iVrjf^dalt,  38^.) 

■  13u  This  short  summons,  therefore,  is  an 
extraurdiuary  pruoess.  and  can  euly; 
issna  oa  {M^oper    preliminai'y    proof; 

'  and  HS  no  jurisdiction  i»  obtained  with- 
out anch  pniof,  a  Jn<iyineiii  in  thif  in- 
lisrior  eimrt  is  to  be  presamed  voi«l, 
nniil  the  party  a|ioiiwhoa  the  eaiu  is 
thrown  supplies  that  |M)uof.  The  mere 
memorandum  short  sniuinoos"  npon  the 
fnsiiceSf  docket  alone,  iitte*  «oi  famish 
the  evidence  thas  the  jvstaee  had  farisi 
dietiML    And  wkera  i^Mie  ft^awAp' 


f»earanee  on  the  part  of  the  defendant 
there  is  no  waiveir  of  the  objeetion. 
{Id.) 

14.  But  on  appeal  snch  a  iudfnpent  on^^hl 
uot  to  be  reverse<l,  where  it  api»aa)ni 
that  It  was  offered  in  evidence,  un  4 lie 
trial,  and  the  defendant's  counsel  not 
only  permiiied  the  docket  to  be  read 
In  evidence  with<»at  objcciion,  bat  ad- 
mitted it  to  lie  evidence,  and  the  valid- 
ity of  the  jadgment  was  not  nii«e4  on 
the  trial,  nor  the  jni4i€«*s  attenfiou 
directed  to  any  want  ol  validitf  ill  it^ 
and  it  was  not  inad<i  a  matter  of  eon- 
test.    (Id.) 

15.  The  party  is  to  be  (iresnraed,  After 
judgment,  to  have  wnived  any  objeo* 
tion  that  he  might  have  taken  on  Uio 
trial,  but  omitted  to  uke.   (Id.)     * 


♦' 


LANDLORD  AND  TENANT. ' 

t.  Where  the  lessor  Has,  at  the  time  of 
giving  the  lease,  no  title  to  the  Uin^ 
reaaeo  uud  enters  Into  no  cQvauant, 
express  or  implied,  for  quiet  eu)oj^- 
meat  except  Mgiiiast  his  own  aets»:bis 
subsequuiitly  acquired  title  do<««jUot 
enure  lu  the  lessee  by  virtue  of  tjho 
lease ;  but  the  latter  holds  the  prentUSM 
as  Hgitiust  the  lessor  by  vittue  of  the 
lattet'd  personul  eovetmnf,  wliioh  op- 
erates by  Wi\y  of  eitt^p(»et  only  to  pijO- 
veut  Ait  iuierfereuce  with  the  Iesae<rs 
posfiOdsIua,  and  in  no  way  binds  iiiiii  to 
pKocect  the  lessee  agaiu«t  liie  foredioe- 
ure  uf  previous  liens  upon  rhe  propei'tyc 
^ort-  agt.  JSUutoH^  43  Jf.  K,  iO^,) ' 

I.  Accordingly,  whatever  may  be  'the 
rule  where  there  is  a  genenil  eovertant 
for  quite  enjoyment,  expreso  or'inu 
plied.  In  the  lease,  Kiid  where,  at  the 
time  of  the  lease,  the  lessor  aetiiaily 
has  tlie  fiHr  out  of  which  an  estate  for 
the  lessee  has  been  i^ttrved,  yet,  iu>  the 
case  stated  above,  a  jitoitgage  npoqj 
the  premises  having  been  fureetosedi' 
and  the  question  arising  between  the 
lessor  aud  lessee  ^s  to  the  surpUs 
moneys  uruing  ou  such  foreclosure: 

Seid,  as  between  them,  the  leseov  wne 
entitled  to  the  whole,  the  lessee  having 
no  n^hi  to  any  portion  thereof,     {^a.} 

See  Tbsamct  at  Will.  {Id.) 
LftABB.    {57  Barb 

3.  It  is  well  muM  ia  ihiis  state  that  a 
tenant  cannot  dispiHo  the  titio  ol  kii 
JandLord,  nolasa soma  oliiing^  ha%|iikon 
phioo.  ia  9bA  landiaH^  iiJja.<nbio<vi<m 


606 


NEW  TOB£  PBACnCE  BEPORTS. 


I>i|ewc 


to  tke  mkinir  of  the  leaM.  {B*gltr  agt. 

i.  Tlie  only  case  in  which  a  tenant  who 

has  nut  entered  on  the  premises  ma^ 

^  ser  Qp  want  of  title  in  hin  landlord,  is 

•  where  he  was  induced  to  accept  pos- 
:  session,  or  t4)  euier  inro  the  lease,  by 
,  fruiid  or  misiake.    {Id.) 

5.  The  |>lKhitifrfniid«  with  the  defendants 
then  in  poKSeamon.  and  assamin)!^  to 
contnict  «H  Hfjrcnie,  a  (wrol  avreement 
for  the  pnrchase  of  land,  and  its  nceti- 
'    nancv  autil  the  ancreement  should    be 
''   nil  filled,  and  entered  under  the  agree- 
ment, and  planted  oatn.    He  was  then 
expelled  fnitn  iKMsesntm  by  the  defend- 
'  anis,  who  in  Atxe  season  harveitted  the 
.   oats,  after  furcib'.y  preveiuini;  him  from 
harveffUux  thenif  and  he  bronxhi  this 
aaiion  lo  reco^'er  their  possession. 

BkXd.  that  tfie  platntiflT  wan  rightly  non- 
'    suited.  (fTarrw agt.  FviAky2  Lanting^ 
35.) 

€.  He  did  not  occupy  as  tenant,  and  had 
B4»  legal  tiite^  as  aueh,  to  (lie  oats  which 
"had  been  planted  by  him.    (Id.) 

jr.  A  tenant  for  years  has  an  equitable 
interest  to  the  ex  lent  of  the  value  of 

•  (he  reniaiuder  of  his  term,  in  ihe  snr- 
plnn  moneys  arising  upon  a  sale  of  the 
demifled  premit*eB,  under   a  mortgage 

S>eu  tbereou,  prior  to  his  lease,  where 
e  lease  is  cut  olf  by  the  foreclosure  ; 
'  and  tl.e  court  will  order  payment  out 

*  of  soch  surplus  to  bira  or  to  a  mort* 
•'  gageeof  his  lease,  ntter  satisfaction 
'    of  any  dower  right  or  orher  prior  clainia 

*  npon'the  equity  of  redciHpcicin  [OUtrk- 
JIM  agL.  Sbuiwutrtj  3  XaimM^,:»8.) 

J0L  The  decision  in  Bu.rr  agt.  SUnton  (52 
,,^  JBarb.,  377),  held  uot  to  routrol  the  de- 
cidiou  of  this  case.  ( /cf.J 

As  KnoniBinr.  {Id.) 


LABCEKT. 

L  It  is  anestabliahed  principle  of  erin- 
inal  law,  that  to  constitute  the  crime 
of  laroeny,  the  taking  mast  be  under 
each  circnmstaiioea  that  the  owner 
might  maiutaiu   trespass;  and  there- 

•  fore,  that  the  proeeeutor  moat  hare 

been  in  the  actual  or  oonstrnctive  pos- 

eeasion  of  the  property  at  the  time  of 

the  taking.  {Pfot>u  agt.  McDonald,  43 

.  :  ff.  r.,  61.) 

fi.  BnV  where  the  property  is  received 
'  and  cairled  «way  mf  the  prisoner,  with 

'  A  fbloHioM  iiititnt,  fitMn  a  person  who 
'  le  th»  MffMk  fer,'0r  who  sramde  in  the 

'   poiftien  ef  the  ^wtter  la  respect  to  the 


poMeasion.  although  the  ewaer  'haa 
ne\'er  hail  theiietmd  poesetiioH.  ret  the 
pofleession  of  i<aoh  pennm  is  deemed 
oisy  and  ihe  crime  is  larceny.    {Id.): 

3w  Accordingly,  where  the  prosecausft 
having  a  draft  for  gold  eoJii  dcH^ru 
upon  a  banker,  accoufiatiies  the  pris- 
oner who  took  the  drafr,  niider  the 
pretense  of  aiding  in  getting  it  cashed, 
to  a  broker,  who.  upon  tite  prisoii^r^s 
indorsing  the  drafts  niidcriook  lo  get 
the  gold  npoii  it,  and  to  deliver  the 
gold  to  the  prosecutor  at  a  Inter  liour 
on  the  same  day,  and  tlie  broker  hav- 
ing obtained  gold  coin  for  the  draft, 
the  prisoner  returned  to  the  broker's 
office  and  received  the  gold  in  tiiejab- 
sence  of  the  prosecnior,  and  before  ihe 
appointed  hour,  and  converted  it  to  bia 
own  uiie : 

ffeldy  the  jury  having  found  as  a  facU 
that  the  prii»oner,  ai:  the  time  he  Re- 
ceived the  dntfc,  had  the  feloiiions:in- 
tent  of  converting  the  proceeds  lo  hia 
own  use,  thai  the  (MMteesnion  of  the  coin 
by  the  broker  wait  so  f.ir  ilie  [Htssecsioa 
of  the  owner,  that  the  prisoner  waa 
|(nilty  of  larceiiy  iu  receiving  and  tide- 
ing  it  away.    [Id.) 

4.  Where  the  nriaoner  claims  that  the 
taking  of  the  "hntfband's  pereimal  prop- 
ertv  wa«  with  the  con.<«eiit  of  the  wife, 
anq  therefore  not  larcenous,  it  is  for 
the  jory  to  S2iy,  from  all  the  circum- 
sianoes  connected  with  the  tratisHctibn, 
as  the  knowledge  by  the  prisoner  ,of 
the  close  vicinity  and  near  return  >f 
the  huriband  to  Uie  place  of  taking,  tj,nd 
that  the  property  was  owned  hy  the 
hui$baud,  ana  not  the  wife,  whether 
the  prisoner  received  the  propeity  fn>m 
the  wife,  believing  that  she  ha'd  finy 
right  or  authority  to  deliver  it.  And  it 
i«  not  necessary  to  render  suoli  takiitg 
larcenous,  that  tiie  projieriy  should  he 
appropriated  to  faciliruto  adulterous  in- 
teitsourtfe  with  the  wife.  iPeopU  tkgL 
Cole,  43  A.  r..  508.; 

Sm  Bhrolart.  {Id.) 

CttiMDiAL  Law.    (97  Barb.) 

I 
I 

LEASE. 

« 

Sm  CoTBKAMTa.  (43  y.T) 

hAVDMJOBM>  AHD  TkNAMT.    {Id  )  , 

1.  On  the  28th  of  September,  1847,  the 
defendant  took  a  lease  of  certain  prem- 
ises from  (he  plaint!  IT  for  t wel  ve  years, 
covenanting  to  pay  rent  therefpr!  Un- 
der this  leaae  he  took  or  accepted  p<»s- 
aeasidn,  and  re^MatedUy  ^Aid  rent.  Be 
never  relinqnished  this  pease ssion, 
never  paid  rent  ta  any  other  iandWrd, 
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<  never  ationied  to  nny  other  tftncNord, 
'   and  WNM  never  4>n«(ed  or  dietnrb^d  in 

the  p<}»Mf«Kitiu  whicli  he  hel«l  auder 

the  plaiutitl: 

Mddf  tfmr  u  wh«  no  defense  to  An  netion 
upon  the  leHSf,  for  rent,  thai  the  de- 
midHnr«  whtrii  he  took  siieli  leHte  fW)m 

'  the  nluiniill,  waa  hi  fact  lioMin^f  under 
Ml  old  l«Hfle  frtim  G-.,  whlWi  he  deliv- 
ered to  I  he  |*lMUiiilf,  bat  u)n>ii  ihe  nii- 

'  der«tHndin|tf  that  if  it-  tnnied  ont  that 

'*  the  plahiiitf  was  trat  the  owner  of  the 
Una  rfae  uld  ieaM  was  to  be  restored 
and  the  rt;iir  money  |mid  baHc ;  that  mie 

'   C.  WMin  fu4-t  the  owner,  at  lite  liiiie  rtie 

•  leete  Mraa  K^ven,  and  that  the  defend- 
'  AM  then  infitnued  the  plaintiff  that  C. 

•'  ^Mmedthe  land.   I  Uardw  ^itt.  Akerly, 

H  «  Ba/rit.,  148.) 

Si.  The  title  of  C,  relied  on  as  a  defense, 

'   wan  at  uiont  an  equitable  liile,  claluifd 

'  to  arise  nnder  an  aureemeni  with  W. 

'  C ,  the  plaintiff  *«  grantor,  made  prior  to 
the  lease,  sned  on  whereby  C.  afrreeil  to 
eonvey  to  W.  C  certain  city  proiHsrty 
Id  lisxchaiige  for  landn  in  Uluter  county, 

'^  wbfch  C  was  to  select.  C  did  so  con- 
vey, and  Sfleeted  tliis  fann,  among 
otBem,  and  W.  0 /s  agent  execnted  a 

..  son  of  Livery  of  seisin  lo  him.  by  plvck- 
iug  some  tiifis  of  grass,  and*  stating 

'.  that  he  deliverad  possession  to  C. : 

lE[tH,  that  this  WHS  insnfficient  to  defeat 
^  the  III  aintilfV  action  :  C.  having  never 
'    in   fact  tak^ii   poaae^siou.  nor  under 

taken  to  enforce  payuient  of  the  rent ; 
,  and  having  never  had  the  legal  liile, 
.'  which  ivniained  in  W.  C.  until  it  was 
,  trauoferred  by  him,  by  deed,  to  the 
,.  plaintitf.  Under  i>uch  circnuisiHUces 
'. '  the  d*-feiidaiit  should  not  l»e  heard  to 

dispute  the  title  of  the  plaintiH':    (Xd.) 

'Bud,  aUo,  that  there  having  been  no 
eviciiou  of  the  tenant,  no  par»iinount 
title  shown,  and  no  attornnient  to  the 

'''party    holding  a    paramount    thle,  it 
miifht  Well  be  dnntiied   whether  the 
defendant  could  defend  under  a  pitra 
niooiit  t^ixie  yrtthout  divesting  bimHelf  . 
of  I  lie   poosessiou  acquired  from  the 
pkiutiif.     {Id.) 

3.  The  only  ground  tipon  which  it  can  be 
held  thai  a  party  obtnininv  a  convey- 
ance or  leiireof  liiiid  may  be  eompelled 
t4j(liold  the  SMtue  aslriisiceeforimether, 
.is  where  snrh  party  stood  in  a  cou- 

'.  Aden  rial  relation  tothe'othfr  and  has 

'  used  iinch  relation  to  his  own  advant-. 

'age.  (^*<t/ier  agt.  Stineiy'5%  Barb.^ 
643.) 

'4i  Wheneiiio-fnMia  shown,  in  fact^and 
.'  1M»  rehMion  eKisis  between  ihe  parties, 
^  ■!»  whieb  either  owea  &'  duty  io>the 


other,  and  no  breach  of  trant  or  con- 
fidence in  shown,  whatever  adviaitage 
one  nuiy  gain  over  the  other  by  aniuLrD 
bargain,  or  an  overbidding  agaiuA 
bim,  cannot  be  iuCerlei'ed  with.    [Id.) 

5.  If  a  frand  is  practiced  npon  a  landlord, 
by  one  desii^us  of  obtaining  a  lease  uf 
tl'ie  premises  from  him.  the  lessor  may 
in  er|uity  set  mutia  the  cuuiraci ;  btil  ^ 
u^  such  ri>!hi  accrues  to  ai-.other  per^ 
son  from  the  fan  ihai  he  also  whs  de- 
sirous of  obiauiiiitf  a  lease  of  ihe  same 

{n-etuises,  and  haa  applied  for  one.  but 
md  made  bo  agreeuicnt  therefor,  and 
that  the  otiier  ol>lained  the  same  by 
taking  advnuiage  of  the  leKsor's  wia> 
laking  ihe  lessee  for  hiiu.     {Id.) 

6.  Under  snch  eirrnmtrancf  s.  Ihe  party 
obfainitig  the  lease  owes  the  other  no 
duty,  and  the  bitter  has  aeiinired  no 
right  to  a  leat>e;  and  l>etwe«ii  I  hem 
there  is  no  relation  of  confidence  which 
can  create  the  obligations  that,  arise 
from  a  trust.  Hence,  there  io  no  pnn* 
ciple  of  eqnity  whieh  wiU  alibw  U^^ 
c^art  to  ndjnoge  the  lessee  lo  aiand 
in  the  ralaiiutt  of  the  tiiistee  tohi^M; 
even  thoUKh  in  negoiiaiiug  for  St:c^ 
lease,  tlie  le^Bee  coi.cealed  ine  fact  thai 
he  did  not  represeiii  the  oti'Cr  piiriv. 
with  whom  the  lesnor  supposed  himseli 
to  be  dealing.   {Id.) 

» 

7.  Where,  in  an  actimi  agatnat  a  lessee, 
for  tVand  hi  ubiaitiing  a  lease,  wi«ich 
the  platntiHs  were  mixious  lo  procure 
fur  theinselvea,  the  finding  of  ibe  courts 
upon  contliciiiig  evidence,  was  l^at 
the  defendant  did  not  intentionally  or 
frandiUenily  divert  ihe  leave  fi-oin  the 
plaiiitilt*;  nor  did  im  know,  prior,  to 
lis  execuiioii.  that  the  lessor  meant  it 
lo  be  a  lease  to  the  plaimilfs;  nor  di€ 
he  in  any  way  frandnleiiily  suppress 
the  irutii,  in  the  premises: 

Held,  that  this  iiiidhfff  waa'  ^m-1u4vis 
upon  tlie  question  ot  fraud,    ild.) 


LEASE  IN  FEE. 
Bu  EikcTMfeyr.'  (i  Lamin^:) 

LEGACY* 


u 


L^GISLATtHB. 


1.  The  legislature  is  not^  restricted  in 
power,,  by' .the'  eouaiiiuiiou^lroweoD- 
truUing  or.  clian^ivf  ther.  teiro,  or  the 
feea,  of  an  olftre  ;  4ir  f  roju.  aboliahing 
aa  olllae  oreat^d  4iy  Hn  i^Mgether.  The 
•  iuoamb^t  pnasmses  wt.  refiad  right  in 
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to  tlie  takinjT  of  the  lerne.  [B^gUr  agt. 

C  Tlie  only  cnse  in  which  h  tenant  who 
hu8  not  enterttd  on  the  premises  nui^ 

'  f>et  up  wiini  of  liile  in  hiti  Inndlord,  w 
where  he  whs  induced  to  accept  poe> 

:  se!«iQn,  or  t4»  euier  inro  the  lease,  by 

.  fraud  or  misrake.    {Id*) 

5.  The  plaintifTtRHde  with  the  defendan' 
then  in  poinesaion.  and  asenminir 
coiitrHCt  as  ngeofs,  a  (mrol  H^re* 
for  the  pnrchHse  «>f  iHtid,  and  i^ 
nancv  antil  «he  aurreement  n' 

'    ihl Riled,  and  entered  under      , 
ment.  and  planted  oatM.    ''    y* 

^  expelled  from  pouessitn* 

'  auis,  who  in  due  seaBt      ^p 

,  oaia.  after  fon?ib!ypr  '  gg^ywrtovn. 
harveMtiug  them.  ^ 

aeiion  to  recover       ^ 


jnU.  that  the  t 
'    suited,  {ffa 
35.) 

€.  He  did         ^  "' 
BO  lei'       ,  ••'^    ^^S* 


4\n-   {SI  Baii.) 


had 

I 


;««  i>«  lahdt  which  ex- 
V  I  ecu  very  of  a  \\Xi\\i' 
t  .•reference  over  jild«^- 
,,.1  .tf.erwiirtis;  hut  in  no 
.Kvh^rcince  k'^'^'i  where 
^  '  />*«  (ir(>t  did  n^texiti  prior  Co 
^  "'  \  ,/ (k$  JHdffmttU.  (CvoAagt. 

« 

*  ,.  !«  Ill)   i^rineiple  of  equity  by 

(    "*  '  *  jnuvhiiser  of  real  esuite  or  of 

'     ,\  v\  .111  h,  HI  the  lime  ot  the  pur- 

*   .     *  5»ut»jecl  to  the  lien  of  a  jiuIk- 

.  ,  ia«  ui  t!;i!«  cjwe)  can  clniiu  im- 

^  .«>.4«mI»  ^ImiiMhttif  made  by  him, 

f  K  u^h   wiihout  kiiowledife  of    the 

\  <iuoui  lo  be  exempt  from  liie  lien. 

^  Yh&skls.  (43  iT.  r.) 

M^otiAxtcs'  Lien  Law.  (57  Uai^  ) 

91  A  juiiuMuent  creditor^  wlio  advances 
aiM  iiiunev  iipdii  the  faith  i>f  an  nnin 
s^mbt^rej  tiik*  upon  the  record,  wiih- 
iKii  niMiiff.  in  eii lilted  to  the  lien  ac- 
ajiired  lherel»y.  in  preference  to  llie 
i»H  rul,  uureoAjViicd  lien  of  ihe  vendor, 
t\>r  ti  purl  of  (he  purchase  moner. 
yUHfetl  ugi.  Witij^pU,  58  Barb.,  221.)' 

4  Buch  a  juiltfniont  cAidiior  ts  to  be  re- 
|p«r«l«d  aa  a  quoM  parcbusDr  for  a 
yaiuable  ouusiueiration,  wiihout  bolice. 

i.  i^he  plainiiflt,  beintf  the  owucu*  lO  fee 

ot  land,  conveyed  the  s<tme  to  C.   by 

'  Warranty  deeif,  cakini;  the  prumkistiry 

IkUMNi  of  Uie  Ukuer  for  a  portioii  uf  the 


poaeeMion  .  pa>-«ble  M  diffftfcnt 

never  ha  •"*•  <**"  J»»«*nK  •»»«■■  «»»- 

pn$aem'  oxeeiuin^  the  notes.' C. 

bis,  a  *®  plaiatiff.  orally,  ihut.  ho 

.v^e  htm  seeurity  therefor  hy 

^  A         .id  mortgage,  or  wcaiid  give  him 

^  ,ity  on  the  land.  But  no  further 
other  eecnrity  than  the  said  Dcxea 
«ras  ever  given.  8iibt*eqiient}y,  tho 
defendants,  without  noti^^  of  any  lien 
ot  the  plaintifT  for  the  purchase  tnc»iiey, 
advanced  their  money  to  C  nyxm  -tlio 
faith  and  credit  of  the' land  and  iho-a^ 
parent  uniuctimbered  reconi  title  there- 
to HI  Ulm.  The  deed  to  C.  was  dcHwa 
by  tlie  plaintitt'  hionelf,  who  diil  noi 
|ire{aire  any  mortgaire  to  be  given,  yior 
requrre  cir  demand  a  montage,  as 
seouriiy.  The  plaintiff  waited  (wo 
years  and  nine  months  without  uiaklnc 
this  equitable  claim  known  to  otheis, 
or  making  auy  denaD<l  for  its  euforco- 
ment;  he  received  the  auioitnt  duo 
npon  one  of  the  uote^,  ai.  iniitnriry; 
and  did  not  then  demand  a  mungii^y 
nor  did  he  ever  make  a  deumiid  fbi-  it, 
until  be  brought  this  uctioH : 

Seldt  that  tde  oouduct  of  the  plaii^till 
amouaied  to  a  legal  acwiurr  of  tiis  right 
to  uu  equitable  lien  upou  ilie  preiuiaeCt 
for  the  purchase  money,  as  agaiusty  Uio 
lieu  of  ciie  defenduuis  under  ihc-ir  judg- 
ment.    {Id.) 

6.  The  mechaifcics  lien  law  of  1844 
(chap.  305.  p.  451).  made  no  provisumfc 
for  Ileus  in  favor  of  ihoi*«  performing 
labor,  or  furnishing  maieri.ilrt  for  sob- 
contnicioit».  ( C^Aeacjf  agt.  Woif\  U  Ju/tM' ■ 
sing,  188.) 

7.  Tlie  act  of  1854  (chstp.  407.  p.  IflS*; 
extended  in  1858,  cinip.  204.  p.  324,  to 
all  tine  ciiies  and  coUutiaH  in  the  ar^ate, 
excepi  New  Yfirk  and  Erie  mtnutieH), 
pi'uvtded  for  s«ich  liens,  but  reqidrad 
the  notice  of  clatni  to  be  Si«d  in  tho 
office  of  a  town  clerk,  a  requireineut 
wliich  could  noi  he  cmnplied  with  ex- 
oe{ic  ill  tire  lowus.   {Id,) 

8.  Where,  ihereforey  inateriiiis  had  been 
fiiriiitfheU  upon  properjy  in  iCocheVurr 
tor  a  sub  i-<iiiinu-l«fr,  and  the  nc^iice 
filed  and  cluiin  docketed  in  thi*  coiiniy 
derk'tf  otlice  of  Monme  couoiy,  ;itior 
the  aci  of  13>'>1,  but  prior  to  ihai  <»l 
18GU,  (i;ita;>.  585  p.  135.<].  ii  -.vns  JieUl 
tiiiit  no  lieu  had  bet;n  ohi.iiiicd. 

Quctre.  Whether  the  biws  of  1851  (ehapw 
41K2)  and  I8.VS  (chafK  'Ml).  tUfi  imi  eoiu- 
pleleiy  repeal  the  act  of  1844.    (/df.) 

LIKE  INSURANCE. 

I.  There  can  bo  no  eat^ippel  ia  pmh  iH 
bobalf  of  one  huviMg  lull  kuowie<iift 


\. 
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i<i  thiB  principle  ex- 
*he  i>Mrry'iiM|C«iiit 

f  which  the 

.riae.    {Bal-er 

jt  lia.f  Co.  43  H. 

.^tnent  on  h   policy  of 

c  ut  eo  luQcli   money  re- 

.  cash,  is    l^eiween    tlie   im- 

;  |>Hi-Uf6  10  the  contrHct,  hot  an 

.d«iun.  ttud  liable  to  be  csuutmdicted. 

3.  And  where  the  hasbAnd  procnres  a 

policy  of  lUHnmnce  on  his  own  life,  bnt 

pHyiible  to  hiri  wife,  and  ihe  commct 

' '.  n  on  118  fuce  with  hera«  the  '^Hseured," 

'  if  Hhe  lidojits  t«uch  policy  tind  sues  upon 

^'  It,  her  claim  mnui  lie  i«Vrlijec«*  to  «uch 

-     fTipiiiadonn   and    ctniditioiis  as  were 

made  by  the  hnnbutid  on  etirertog  into 

'  tiie  contract  for  her.    {Id.) 

.4.  Accordingly,  where  notes  are  given 

.'  by  him  as  HBiibsiitiite  for  a  cash  tmy- 

uent  on  a  fiolicy  of  inauranoe,  which 

.    notes  contain  a  prnvidiou,  that,  if  not 

\  paid  at  niatiirity.  the  poliey  shall  be> 

'''•tomt^  void,  they   mnst  ue  paid  when 

'    due,  or  the  policy  will   be  forfeited. 

ild) 

&  And  this  is  so,  notwithstanding  it  is 
.  made  payable  to  the  wife,  and  acknowl- 
edges the  receipt  in  cash  of  the  amount 
'  fl>r  which  the  notes  were  Kiven.  and 
it  appears  that  the  wife  nad  no  knowl 


edgi 
(/J, 


e  of  the  notes  or  their  coivlittou. 


) 
M9t  PoucT  or  IvtUHAircB.  (3  Lansinff.) 

LIMITATIONS  STATUTE  OF. 
Anw  Statutb  of  Luiitatioks.    (43  Jf 

Coiti'ORATiONS.  {67  Barb,) 

1.  The  maker  of  a  promissory  note,  over 
due,  who  owed  the  iihiinritf,  the  in- 
dor(>ee,  and     holder  inereof,    several 

'  ditfiincL  debtH.  paid  him  a  gross  (luni, 
and  took  a  receipt  which  appropriated 
the  payment  In  pan,  to  mierest 
due nu  The  note,  and  recited  that  the 
sum  so  appropriated  jiad  been  received 
from  and  |mid  by  B,  who  was  an  ac* 
ccmnnodation  iiidorser  of  the  tioie 
-,t  wiihoHt  coneideraiion,  per  hand  of  S 

.    ^tlie  laak^).    The  money  had.  iu  fact, 

.'  been  (mid  wiiliont  B'm  anihoriiy  or 
knowledge,  bnt  the  plainiilT  showed 

■  him  the  receipt  :iiHi  lie  thereii|M>n  exam* 
iued  it,  and  expressed  his  approval. 

Weld^  that  the  payment  i«»ok  the  case 
«at  of  the  statute  of  limliaiiomr  as  to 


mieh  iiu)<trser.  {ff^Htin^ion  agt.  BaUmt^ 
2  Laming,  120.) 

See  Pleauino.  (Id.) 

LIMITKD  PARTNERSHIP. 
See  SPBOXAb  PABTirBKSBiF.   (43  iV;  T,) 

LrrERABT  CORPORATIONS. 

1.  An  academy  inoorforated  for  the  pV)o- 
motion  of  literature,  and  anihorised'to 
educate  male*  and  f8mal«»s.  may  estab- 
lish separate  deparrmenrs  for  each, 
and,  nnder  the  ireneral  acts  of  1840  and 
1841,  take  and  hold  real  estate  in  trust, 
to  be  nsed  for  the  )»eneflt  of  either de- 
partment.  (Adame  tkitt' Peiru.  43  ^^ 
r.,  487.) 

2.  Nor  is  a  devise  to  the  arfidemy-for 
such  purpose  void  lie^nse  it  provides 
that  the  tuition  of  daughters  of  deceased 
ofReers,  4bc.,  who  attend  the  apademy 
shall  be  ft-ee.  This  does  not  constitute  a 
trust  in  favor  of  such  otHceia*  daughters 
or  render  them  the  beneficiarien,  bniif 
they  Attend  they  re^elve  their  tuition 
free,  and  if  they  do  not,  the  academy 
still  takes  the  property  for  its  own  tMe. 

(ia.) 

3.  The  only  power  in  educational  cbr- 
fHmiti«ms  to  hold  property  in  perpetnit^ 
ii»  trust,  is  by  virtue  of  iheir  charters^ 
and  the  acts  of  1810  and  1841.   f/tf.)f 

See  Pbspetuisiim.  (/(i4 

LITTLE  VALLEY. 
Se6  Power  ahd  AuTBOBirt.  (2  £a»- 

LOCAL  ACT. 

1.  A  clanse  in  the  g«nera1  act  of  tiie 
legislature  **makinir  approprmtionsCor 
certain  exi^enses  of  )fovenini*'nt,  and 
for  snpplyinir  deAciencies  in  former  ap- 
pr«)priatit>ns,"  anpi-opriating  from  tlilk 
state  treasury,  tiie  sum  of  $10,000  for 
the  consrriictmn  of  a  bridge  owe  rhe 
CattarauKua  creek  at  a  particular  lo- 
cality, nnder  the  direction  oi  certain 
eomtiuHsiotiers  named,  further  provided, 
thai  the  supervigors  of  the  eouutieetnf 
Erie  and  Chantunqna  shcaild  aswras 
n^>oii  their  res|Yeotive  couttiieea  nu>iety 
nt  sneh  further  sum.  not  exrecdiug 
$10  000,  as  the  said  commtseioners 
should  certifv  to  be  necessary  for  tha 
eompietbn  o^  thtj  bridge:  ,  ^^ 

Held,  that  the  latter  previnion  wa«  «n- 
oousiiiutiotuil  and  void.  As  to  ihii  fto* 
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'^anolllM.     {Tie  F»pU  ex  nL  WUkHr 
AgL  SUdtf,  57  ^a>i6.,  393  ) 

flRee  Corporations.  (/t{.> 
Power,  (/d.) 

8TRBKTa  AJIU  AVBNVU.     (i(i) 

LESSOR  Am  LB88EB. 
Bm  hAXDUouo  ANi)  Tknant.  (43  A*.  F. 

LBTTEBa 
00$  BrmsxcB.    (58  Barft.) 


ExKOcrrioNB. 


LBVY, 
Ac    Jui>oxBirra    aitd 

■.  LIBGL. 


to  Husband  and  Wutb.   (57  Barh,) 


Jv 


LIEN. 


JL  An  tfjUtabU  claim  on  2aj»J,  which  ^x- 

pi\wi  prior  lo  tiie  recovery  uf  a  ju'l^- 

tuent,  i{«  given  a  preference  uver  jii<Jg- 

ineiiis  docketed  tifierwurds ;  bui  in  do 

-  CHAe  M  ihai  (ireferenoe  giireii    where 

'.  Hieequiuibie  rinrbt  diaLn»ta:utfn'ior  to 

>'   <A«  rttwery  nf  tit  jndgmeikt.  {Oooh  ngt. 

9.  There  id  no  priiieiple  of  eqafty  b^ 
wliich  H  piii'fhiiser  of  reul  estate  or  of 
a  le:ide,  wliii-h,  at  the  time  ot  the  piir« 
ohane  id  subject  ro  the  lien  of  a  judg- 
iiieiir,  (an  iti  tiiis  ca»e)  can  claim  m- 

^proMtnsuls  M*UfteqH9nt/if  matte  by  him, 
althuaich  wiihoiU  knowledge  of  the 
jii'igiuciil  to  be  exempt  from  the  liea. 
{Id) 

JS^  Vbsskia   (43  iV.  r.) 

MuoiiANiCB'  LiKN  Law.  (57  Uw^  ) 

'3.  A  jud^nnent  creditor^  who  admnces 

hid  money  n[uin  the  laiih  of  an  miin 

ciunbereJ  title  upon  the  record,  witli- 

oili  notic'^.  in  eiiiilleii   to  liie   lien  ac- 

'.  quired  (hereby,   in    preference   to  the 

'     Bi'crel,  niivecoVded   Iren  of  the  vendor, 

'.'   for   a    pari   of  the    pnrehase   money. 

^     {UafeU  agi.  WUippU,  58  Barb.,  2:J4.) 

*'4k'Snch  a  judgment  ciVsdiior  is  to  be  re- 
iOU'<^d  ae  a  qKOMi  ptirohHi»r  for  a 
▼aiiiabte  cuudiueraliou,  without  liotice. 

yd.) 

&  I'lie  plaiuiiif,  bejntf  tlie  owner  io  fee 
ol  land,  coHveved  the  same  to  C.  by 
Warraiitr  deeif*  uikiiig  tlia  7>rumi«s<try 
lioMe  of  the  lauer  for  a  poriioa  of  the 
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parchase  moner,  parable  at  diJTeKnt 
timeii.  At  the  time  ol  takiag  nar^  igDtf 
yeyaticeand  execatiiig  the  noietu' C. 
piViinitiMd  the  plainiilf.  oraily,  that,  he 
would  nfire  him  securiiy  ih^rc^far  hj 
b4M)d  aiid  mortufHgtttOr  wiailii  ^ive  kim 
•eciirity  on  the  land.  Bat  no  farther 
or  other  security  than  the  said  nates 
was  ever  given.  Bnhs'eqiiently,  tm» 
defendants,  withmit  nnti«^of  any  (ien 
of  the  plaintiff*  for  the  pnrehase  nioHey, 
advanced  their  money  to  C  n|ioit-tlie 
faith  and  credit  of  the*b«ad  and  i  he 'ap- 
parent nniacumbered  raccmi  title  there- 
to HI  hiai.  The  deed  to  C.  was  diwwp 
by  the  plaintitf  hio>self,  who  did  not 
|>re()am  any  mortgage  to  be  given,  yior 
requrra  or  demand  a  moriicage.  as 
seoariiy.  The  plainiilf  waited  two 
years  and  nine  roouihs  wiiluMit  making 
this  eqniiable  claim  known  to  others, 
or  making  any  demand  for  its  enforco- 
meiit;  he  received  the  amount  due 
ttpon  one  ot  the  note^,  at  maturity; 
and  did  not  then  demand  a  moni^a^, 
iior  did  he  ever  make  a  demand  for  it, 
until  he  brought  this  uetiun ; 

Held^  that  tbe  ooudnct  of  the  jdaii|tiS 
amouaied  to  a  Wfpd  waiver  of  bis  rjght 
to  au  e(|iiiiable  lien  ii}m>u  liie  premiaes, 
for  tbe  purchase  money,  as  against,  tlie 
lien  of  ttie  def'endauis  under  their  judg- 
msttt.     {Id.) 

6.  The  meohauics  lien  law  of  1844 
(chap.  306,  p.  451),  nuide  no  provisfonk 
for  Ileus  in  favor  of  Tbone  |a;rforming 
labor,  or  furnishing  inaieri.tU  for  sub- 
coniniciors.  (C?Aea<yagl.  Woi/,2£feu^- 
einy.lSH.) 

7.  The  act  of  1854  (chap.  40*7,  p.  10^ 
extended  in  1858,  chitp.  204.  p.  324,  to 
all  live  cities  and  eoHiittOM  in  iheatalef 
except  New  Ytirk  Mud  Krie  v«>iiHiieii), 
provided  fur  such  iieus^  but  requirMl 
the  notice  of  claim  to  be  fiiml  in  tha 
office  of  a  u»wn  clerk,  a  re<|uirement 
which  could  not  be  complied  with  ex- 
oe{fC  ill  tiie  lowiM.   {Id.) 

8.  Where,  therefore,  nmterials  had  been 
furnished  upon  property  in  Uoch^Kter 
tor  a  sub  contnu  U'r,  and  the  notice 
fiied  and  claim  docketed  in  ihir  oui)4iiy 
clerk's  ottice  of  Monroe  ctuiiity,  ;|f(er 
tiie  aci  of  18<>4.  but  prior  to  that  of 
18GU,  (chap.  585  p.  13a.<)jl    .v  as  held 

tliut  no  lien  had  bet^n  obtained. 

» 

Qncere.  Wliether  the  laws  of  l^l<ehap. 
40-2)  nuA  I8r)8  (eha|K  :2a  1).  did  imt  #uiu- 
pleleiy  repeal  tbe  net  vf  1844.    {Id,) 

4 

LIV£  INSURANCB.        ! 

I.  There  can  be  no  estoppel  in  pam  ia 
behalf  of  one  huviMg  lull  kuuwlooga 
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tft  all  the  fticts.  Aiwi  thia  prtneiple  ex- 
tonds  to  th«  cause  of  the  purry'n  Hieent 
hiivlnfc  »arh  knowledyfe  when  iiego- 
tmcing  the  coninict  oni  of  which  the 
eM»p|l«^  i«  cliiii]ie«i  to  arise.  {Bater 
ant.  UaioK  MnUal  Lift  liu,^  Co.  43  H. 

I 

,  An  Hc1(uowIedgiiient  on  a  policy  of 
life  iiiHurance  of  bo  inuch  niuney  re- 
vived ill  aieh,  is  iieiweeii  the  im- 
mediate  partife  lo  the  coniract,  hot  an 
admiaNou.  mid  liable  to  be  ouuirudicted. 

'X  And  where  the  husband  procnres  a 

policy  of  lumirance  on  his  own  life,  bnt 

'  fmyuole  to  hiH  wife,  and  the  contract 

' ',  n  on  its fuce  with  heras the  '^nssured,'* 

^  If  hhe  addpts  cnch  policy  and  snes  upon 

^'  It,  her  claim  miitfC  ue  (•'irhjec  **  to  such 

sTipnlanonn   and    coiiditioiis  as  were 

itiade  by  the  hntiband  on  etitertng  into 

'  tiie  contract  for  her.     {Id.) 

• 

.•I.  Accordingly,  where  notes  are  given 
''  by  him  as  Hsubsiitnte  for  a  cash  t>ay- 

ment  on  a  policy  of  inanmuoe,  which 
.    notes  contain  a  provision,  that,  if  not 

paid  at  nmturiiy.  the  policy  shall  be- 
''•ei)mp  void,  1  hey  mnst  ue  |mld  when 

due,  or  the  po'llcy  will   b*  forfeited. 

(Id) 

.  &  And  this  is  so,  notwithstanding  it  is 
.  made  pHyuble  to  the  wife,  and  acknowl* 
edges  the  receipt  iir  cnsh  of  the  anifjunt 
Ibr  which  the  notes  wei^e  given,  und 
it  apfiears  that  the  wife  had  no  knowl- 
edge of  the  notes  or  their  ooiviiilou. 
-  ill) 

Jk$  PoUGT  OF  IvtURAircB.  (3  Lanting.) 

LIMITATIONS  STATUTE  OF. 
'Mm  Statute  of  Limitatioks.    (43  If 

CORl'ORATlONB.   (57  ^arh.) 

1.  The  maker  of  a  promissory  note,  over 
dne,  who  owed  the  iihiintitf,  the  in- 
dor(*ee,  and  holder  inereof,  sevenil 
ditfiinci  debts,  paid  him  a  gross  t<uni, 
and  took  a  receipt  which  appropriated 
tlie  payment  in  part,  to  interest 
due  on' the  note,  and  recited  that  the 
sum  so  appronriated  had  been  received 
from  and  |iuid  hy  B,  who  was  an  ac- 
coniniodittion  iiidorser  of  the  note 
..•  wiihont  c<uHiideratioii«  per  hand  of  S 
(tli«  laak^).    The  m<Hiey  had.  iu  fact, 

'  been  paid  without  B'm  anihoriiy  or 
knowledge,  but  the  plainiilT  showed 

'  him  tlitt  receipt  uini  he  therenimn  exaiu* 

•   iued  it,  and  expressed  his  approval. 

'  ^eU,  that  the  payment   took  the  case 
■    oat  of  the  staiu'ie  of  limliaiioiuv  as  to 


snob  iiidorser.  (Jffaaliii^loa  agt.  BaUmk^ 
2  Latuing,  120.) 

See  Pleading.  {Id,) 

LIMITED  PARTNERSHIP. 
See  Spboue*  PABTmESBlF.  .  (43  If.  T,) 

LrrERART  corporations: 

1.  An  academy  ineorforared  for  the  pYH>- 
motton  of  literature,  and  nuthorized'to 
educate  males  and  females,  may  estab- 
lish separate  departments  for  eacli, 
and,  nnder  the  geiteral  acts  of  1840  and 
1841,  take  and  hold  real  estate  in  trnst, 
to  be  nsed  for  the  benefit  of  either  de* 
partment.  lAimme  agt.  Petry,  43  M. 
r..487.)  *  ** 

2.  Nor  Is*  a  devise  to  the  achdemy-for 
such  purpose  void  liecauite  it  provides 
that  the  tuition  of  daughters  of  deceased 
ofReers,  4bc.,  who  attend  the  academy 
shall  be  fVee.  Thisdoesnotconstirutea 
trust  in  favor  of  sneh  otHcet s'  dangiiterL 
or  render  them  the  beneficiarien,  bniif 
they  attend  they  receive  their  tuition 
free,  and  if  they  do  not,  the  academy 
still  takes  the  property  for  its  own  tlie. 

3.  The  only  power  in  educational  ebr- 
fiorations  to  hold  property  in  perpetait^ 
ii»  imst,  is  by  virtue  of  their  charters^ 
and  the  acts  of  1810  and  1841.   (likf 

See  PssPETuniBft.  (/i.) 

LITTLE  VALLEY. 

Sed  POWBR  AMD  AUTBOBXTy*   (2  £a»- 
sing.) 

LOCAL  ACT. 

1.  A  clanse  in  the  general  act  of  we 
legislature  **makinir  approprtatiotisCor 
certain  exftenses  of  govenimfnt,  aud 
for  snpplyiiiir  deficiencies  in  former  ap- 
pr«>priations,"  aupropriating  from  tli4K 
state  ti-easury.  the  sum  of  $10,000  for 
the  coiistrucDon  of  a  bridge  ov«r  rhe 
Cattaraugus  creek  Nt  a  particular  lo- 
cality, nnder  the  direction  of  certain 
eoinniiHSioners  named,  further  provided, 
thai  the  supervisors  of  the  couiitieeof 
Erie  and  Chantanqna  sh<Mild  asMVsa 
npoii  their  t««|)eotive  cooniiesa  nmety 
of  such  farther  sum*  not  exceeding 
$10  000,  as  the  said  commisiiimi^rs 
should  certify  to  be  necessary  fur  tha 
completion  o^  the  bridge :  ,  *^ 

Seldn  that  ilie  latter  pi^vifion  wa«  nn- 
i     ooustitufcioual  and  yuid.  Astothiafto- 
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vwiou,  tlie  bill  isa  *'  Ioo»r  bill,Hnd  the 
•iihjtfit  of  it  ja  not  expreiiMd  in  tlia 
title.  Ii  in  hImUi  c«iiiflict  with  theoun- 
•tiiiitimi  ill  thHt  the  tirieembmcM more 
than  one  ftuhjecu  which  renders  the 
privnte  or  hical  proviaions  embraced 
Ihereiii  invaliij.  (People  Hitt.  Sttptrvimjn 
ofC/Mntauqua  Ctmnty,  43  N.  JT,  10.) 

%  An  net  i«  "IoohI''  within  the  meaning 
•f  the('on«iitmi(»u  which  iu  itaeuhject. 
relateti  btii  u> «  ponion  of  the  people 
of  ilip  stHte  or  to  their  property,  aiid 
may  ii«»r,  either  in  ite  eabjeci.  upera- 
Uoii,  or  immeiliara  and  iieoeeaury  re- 
«ul«  atfeot  tlie  iieofiie  of  the  etaie  «r 
their  property  in  general.    {Id) 

M. 

1ULICIOU8  PROSECUTION. 

I*  If  theplaintjfr.  in  an  action  for  ma- 
lieHHM  prii««<iiiinn.  fail*  In  the  pro«f 
•fen  her  oft  fie  following  parttrnliirB. 
▼IB.,  thai,  the  »mtm  iiieiltnted  M»min«t 
mm  by  the  def4*ndairt  were  inetitnied 
wiihoiit  probiible  oamte  mid  from 
Malicious  moiiveis  iitid  wirh  nm- 
lieions  iitt«»Mi~lie  is  not  entitled  to  a 
▼ei  dice  {Shaftr  egt.  Lonch,  58  Barh^ 

%  In  snch  an  action  it  is  not  ermoeoae 
for  the  jiid^H,  m  his  charge,  to  present 
the  I  wo  theories  of  tjie  case  held  hv 
the  iilaiiiiiiraiid  def«iid«ni|  totiie  jnry. 
and  to  icHve  it  ro  thein  ui  mr  whether 
an  otTenKirff  charf^  eoiitaii'ied  in  the 
eoropliiint  in  a  former  action  bronght 
by  the  defendant,  was  Inserted  in 
the  hoiie«t  helittf  that  it  was  nec- 
essary to  oni^iiiii  the  aotimi,  or  merefv 
as  a  cover  to  a  niftlhnons  pntiioite  of 
dei*iroyiii|?  the  phiiirtitt's  character; 
wlwre  it  app««ar»  t\x^i  the  ofTi-nsive 
chm^e  WHR  not  the  camie  of  Hfiion, 
'  but  an  incidentui  m-t,  stated  by  way.  of 
.  agif>'s«'»«n«»n,  lo  increase  the  uiuunm  vf 
the  recovery.    \^ld.) 

3;  Kor  is  it  error  for  the  jiidflpe  to  refuse 
torhnrKelhar  ♦'if  the  jurr.  from  the 
evfdetu'e  hefr>re  them,  helievcd  thht 
ilie  defendant  believed  lie  had  a 
'^anse  of  HCiron  a^rainnt  the  present 
plaintiff,  no  matter  how  small  the  re- 
covery im^ht  Iwive  been,  it  wan  a  leipil 
^i^tit  JO  biiiiK  the  action  iherefur,  and 
it  wjis  no  in»inei-  how  much  uuiiire 
mijfht    have   iil^pired  the  defendant; 

.    Uie  plaini iff  could  not  recover.'^    (Tii) 

4r  Good  faith,  mereir,  is  not  mifflcient 

•Ui  protect  the  defen'dani  from  liabifitr, 

In  an  action  for  malicions  prosecntirm. 

There  must  be  reosoa«^^groiiiKf  f^r 
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siurticSon.  Mlppor^s4l  by  clrrNinsraiMliM 
saflirietitly  stronif  in  themiiefres -<io 
warrant  a  camti^k^  man  in  the  belief 
that  the  piMiniilf  was  vniftv,  to  make 
out  such  a  probable  eawe  as  Will  be'  « 
defense.     (U.) 

5.  Belief,  and  reasonable  irronads  for  be- 
lief are  Unh  esseniial  elenienie  in  tbe 
jOMtificaiiiai  4«f  probalde  cait>«  A  meii 
is  res|K>n6ibU'  if  he  f^ils  to  call  into  his 
aid  reason,  caution  and  fairneM.  He 
iuib*t  not  act  n|MMi  ii»«re  eoeicNStaje,  ikr 
impiUse  or  passion.    (Jd,) 

MANDAMUS. 

1.  An  altenatvK %nii t(f mandamus  tAtoM 
l»e  a  statement  of  il»e  ralat«>r'«  title  io 
the  reiiff  demanded,  and  should  coauoii 
no  allegations  except  auch  as  are  per- 
tiiieni  t4>  that  tiile  and  relief.  <Aes^ 
agt.  OrenMkiref  anfe.  164.1 

2.  The^  alternative  waa^sMts  stands  aa  H' 
decUration  or  complaint,  and  sets  forth 
the  relator's  title  lo  the  rv^lief ;  in  other 
words*  bis  eanee  of  anion.  The  filf* 
ther  proeeediagK  nnder  ihe  statore  afa 
precisely  like  those  in  an  ordinary  m- 
tion.    {2d.)  ' 

3.  it  is  certainly  an  unknown  practioa 
since    hifti*   of  dUcovery    have    l>e«ii' 

abolished,  for  the  plaintiff  tOHpply  th^t 
the  defendant  make  a/i/W/irr  tuuKtr  to 
the  allesTriCions  of  the  coiupUiint ;  and 
thei«  U  no  reason  for  any  dilTerenco 
in  this  refpett  hetween  a:i 'action  c<>m- 
menced  by  mandamiu  attd  one  coOi- 
nieneed    by    an  ordinary    cotupUioL. 

i 

4.  There  seems  to  bt^  no  reason  why  the 
I  elator  should  seek  a  further  selara  in 
a  cane,  like  the  prrarui^where  tMt 
defendant  nndenak««  lo  set  «]>  new 
matter  as  a  defense,  hnt  fails  ta  do^  it 
with  suflicient  eeriawtv.  whatever majr 
be  proper  in  a  caee  liW*  that  reported 
in  f9  llearfcW,  429.)    {Jd,)  :< 

5.  A  motion  Uy  the  relai  r  to  oompd 
the  defendant  lo  make  i\ /urtherrtivin 
is  an  anoniulons  {'mceitdiiiv.  And  U 
Hem*  that  the  case  in  9  Wendell^  (s¥fira^ 
should  not  be  considered  as  nnilioriir 
beyond  the  fatis  coniaiiied  iu  that  ims- 

.    licnlar  case.    (Id,) 

6.  Where  by  an  aet  of  the  levislntma 
anthorizing  a  town  m  ijisne  its  liondi 
to  aid  in  the  conntrur lioii  of  a  milmnii 
It  \tt  declared  that  snch  ^aiwer  sbaH 
not  lie  exerei(«e<t  until  the  c«ilt«eni  lA 
wriiiii|rof  a  maioiiry  of  tie  taxfiarei^ 
owning  nmre  than  one  half  tbe  i ara- 
ble property  shtrll'  be  ohrained',  aft#  It 
4s  pfxivtded  that  theqwoof  «f aodi  ^hm6- 
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>  MBt  shall  l»e  bj  the  Hfid»vit  of  the  as- 
,  ae»i*ers  of , the  lowu,  Hud  it  in  nuidt  the 
■  duiif  vt  I  be  HMwraora  to  make  aiioh  ndi« 
davit  wlieiMver  (lie  requiaiie  counaut 
-  aluill  be  obbuu«^. 

ffkldf  the  aaeeiMSors  having  refused,  that 

however  elearlT  it   whh  made  (o  up 

'  pear  to  the  couit  that  the  re^^nmte  eon- 

'  eeniB   had  acinally  been    obtiihied.  a 

•  mMUdHiniie  will  u^t  be  ^rMtited  ngHinBt 

the  asseMors  to  (-ompel  them  to  make 

^  aqoh  aflldavit.    In  Kneh  case  the  cunrt 

has  power  t<i  compei  the  aaeeflsotfi  by 

maiKlHiniis  to  proceeed  and  examine 

the  eritlencet  and  de'erioiiie  the  fact, 

and  \f,froi^   their  deteimthation^  it  ap- 

Carn    that  tha  requisite  eotifteut  haa 
eh  given,  to   make  affltlavlt  in  ho« 
'  eordtince  therewith,  but  will  notcom- 
'  pel  I  hem  to  determine  in  any  epeclHed 
war,  and   nmke  affi<htvit  aceoi^invr  to 
*eiic1i  ra/y^fviMJdetenninfttion.  {Bow^nd 
agt.  EUlridgt,  «3  N,  Y,,  A.) 

8be  BOTTUTT  TO  VOLDMTKER8.   (M.) 
^      8TREKT8.   (Id,) 

V 

Where  the  rml  eatate  eonnecii-d  with  an 
(aavlnm  belonged  to  the  State,  upon 
Whirh  proneity  there  was  a  mortitiige 
for  $60,0(h)  aBont  to  fall  due,  ana  no 
jCaudd  applicable  to  the  payment  of  it, 
'except  the  funds  in  tlie  hands  of  the 
treasarer ;  and  the  legiehitjire  passad  an 
'^act  reoiiirihg  the  couMnitttiiouei'S  of  tlie 
!land  office  to  examine  into  the  raaiui^e* 
'mentofiheasyinm  by  the  saperintfnd- 
eni  and  other  officers  of  the  instiuitiun, 
Hiid  take  such  Hc:ion  (if  Hny>  to  protect 
the  niterestund  property'of  .the  State,  \n 
Ibaid  Htfylnm,  as  they  miKht  deem  iier- 
efsarv;  ffelfl,  1    Tnai  the  facts  were 
•••fifflcient  to  justify  tlie  oommiaHioners 
tin  eHMing  the  funda  of  the  corpora- 
.tion  to  be  secured  and  plui*ed  in  the 
eostody  of  a  persoa  selected  by  tliem- 
jtelrea    *^.  That  lite  power  vetted^  in 
the  comniiasioiiera  was  qmui  iadicial, 
i^id    wholly  discreiionary.     3.    That 
anch  a  discrett«>u,  ejccept  111  a  case  of 
,paipable  abu«e,  was  beyond  judicial 
tontrot  by  the  writ  of  mandamuM.  '  i. 
That  the  only  conceivable  limit  on  the 
power    vested   In  the  commissioners 
was  that  their  action  should  be  reas- 
bnable,  and  adapted  to  the  object  the 
legislatot^  intended,  vix.,  the  protec- 
tion of  ihe  interest  and  property  of  the 
lUate.    ^  That  the  action  of  U'le  00m 
|ai«sioiMrft,ia  Hssuming  the  ooiurol  of 
the  funds  of  the  corporation,  and  of 
^la  books,  pa|>eiY  and  vouchers,  and  in 
^ireotJug  the  treasurer  to  lioid  tliem 
«abjectie  fbeir  control  and  direcUau. 
WHS  auobjectiouablei  sjid  was  a  good 
^defense  ut  an  applicathxn  tor  a  vuinda 
JIHI0,  ppmi^audi^.  B^9^  tfeaattrer  ,tp 


pay  over  the  moneys,  and  to  deliArer 
the  books  and  pa)>ertf,  in  his  pnHiieRAJ«>n, 
to  his  (iufn*eMor  in  otfire.  The  PMpU 
ex  rel  The  New  York  Inefn-iate  AtyHun 
agt.  OeOvrH,  57  JUat-b,,  663.) 

7.  The  relator,  on  the  30ih  of  July,  iaji>3, 

enlisted  into  the  military  service. of 

the  United  States  as  a  volunteer,  and 

was  oreiHted  ro  the  town  of  L.,  niihdeS 

the  call  made  by  the  President  of  the 

United    Staiea  'on    the    Nth    day-  oi 

April,    1864,    Ou    the    I9<h    day  'ol 

Aogiisr,  1864,  the  electors  of  the  town 

of  L.  at  a  spetdal  town  meeting;,  by 

resolution,  Hnthorised  the  i>upervtM>r, 

town  cle^'k  and  one  of  the  yuaiicea-to 

issne  certifit^ates  of  indebtedness  to  the 

amonnt  of  $:HH),  as  bountv  to  each  and 

every    volunteer    wlio    had    been  or 

might  be  thereafter  credited  to  said 

town  ;  provided  he  should  have  enlist* 

e<l  or  rt9-enlisted  between  the  13r1i  ^ay 

of  Jnlv.  1863,  and  the  1st  day  of  Jano- 

ary,  le64,  and  hail  received  no  laiunty 

from  said  town;  npon  the  production 

of  I  he  proper  evidence  that  the  ▼olim- 

t«^r  hud  hwen  credited  to  said  town  ^of 

L.    JEkld^  that  wlieu  a  voinnteer  bririg- 

iug  himiiclf  within  the  proviMions  «of 

the   reeoluriiMi   of  the    special   town 

meetiiHC)  presented  proper  evidence  6f 

the  faeta  to  the  town  offlcem,  it  wma 

their  duty  to  ifrme  to  him  a  certiliodte 

of  indebtedness  for  $300 ;  and  that  up*. 

en  their  ref^ittal  to  do  so,  a  mandoinui 

was  the  proper  remedy.    Parkbb  ^ 

dissented.     \  The  People  ex  rel.  Kaacf^r- 

lind  a    agt.  Martin,  58  Barb,,  286./ 

8.  ffeld,  aleOf  that  tlie  obiections  to  the 
insuing  Qt  such  a  procesii — that  the  te- 
lau>r  wa«  a  uou-residentof  the  Uniiid 
Slates,  aiid  owe<l  00  allegiance  to 
them;  that  tie  first  eiilii*ted  to  the 
credit  of  another  town,  and  waa  trans- 
ferred 10  the  lewii  of  L.  without  his 
own  knowledge  ox  oouseut — were  all 
technical  and  withotit  force.    {Id.)   ) 

9.  ffeld,  further,  that  if  the  town  officert 
bad  not  met,  no  other  demand  of  pe^- 
forinanoe  could  Ik)  mride  than  a  neveiiil 
demand ;  and  if  it  was  necessary  fotf: 
the  officers  to  meet.  10  perform  their 
duty,  then  a  demand  that  ihey  issoe  ta 
ceriiQcate  was^  of  itself,  a  demand  that 
they  should  meet  iM  that  panKMB, 
{Id,)  *^    "^ 

9.  By  an  act  of  the  legislature,  land  wlii 
set  apart  **  as  a  parade  ground  for  tl|e 
county  of  Kings,'*  and  declared  to  be  a 
*' pnblic  j>lace.**  Provision  was  roa4e 
fbr  acquiring  the  title  thereto  b^  ine 
Commifsiouera  of  Prospect  Park  la  f;h«> 
city  of  Bpooklyn.  and  for  assessing  die 
damages  of  the  owners  i  and  it  was  d»> 
dared   tbuiv  tt«  \w^  when  latHttt 
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should  b«  the  property  of  mid  coaiitjr, 
'*afc  Mild  for  A  pMMide  ground,^  but 
shiMild  Imi  niider  the  exr)u«ive  cluirge 
and  niaiiHKeiDoia  of  f  lu'h  couuniMiou- 
en  *'  for  liie  piirpo«6B  of  poliee  aiid  hn- 
proveioeut  as  mich  imntde  gronud." 
aeU^  1.  TliMt  it  whs  the  iiiteuiioii  y>f 
Uie  Miftuite  ihiU  the  (^roeads  sheald  be 
MOO  aired,  iiot  nerelv  for  a  jpuUie  place 
aiid  pMnide  fur  the  nee  d  Kiaga  onan- 
(jr,  bub  for  thefi^entl  pnrpoeeof  mili- 

•  tanr  |mntde&    fL  Tiiat  the  proviaioii 

.  of  !iie  aiatote  plMoii^f  ihe  land  nude  rche 
ezoloeive  charge  aad  aiauMgeuienc  of 
the  commiMiioiierB  of  Proepect  Pkrk. 
**tor  ihe  purpoeew  of  poliee  and  im- 
provenieut  aa  such  parade  groQiid,*'  ao 
far  rtstricted  the  leeiieral  teiue  aiid 

'  meaning  of  the  tenns  **  pabiie  plaoe' 
and  **  pwrade  groaad/'  ai^  ui  reooer  the 
pablic  une  of  ti.e  ground  as  a  parade 
groand  subject  to  the  police  regulations 
which  might  be  projieri y  adopted  hy 
the  comiuiMioiiera.  3,  That  withiu 
the  biwfui  exercise  of  thut  authority, 
the  coiniiiitMloiiers  might  exclude  fro'iu 

'  the  ground  audi  inilttury  orgHUiKHtions 
as  iu  their  judgineut  could  not  be 
safely  entrusted  with  its  use  and  en- 
Joymeur.  4.  Thut  under  the  Huihoriiy 
to  esUiblish  rules  Hud  i'egulMUi>us  for 
police  and  imprnvemeut,  the  commis- 
sioners were  iiiVeH(ed  with  a  vouud 
discretion  as  to  the  luilitary  organiaii- 
tions  which  could  be  sufeiy  ami  |udi> 
ciously  intrusted  with  the  use  of  the 

Sounds;  lenving  them  at  liberty,  iu 
e  discreet  exercise  of  their  powers, 
to  admit  such  as  wtiuld  properly  use, 
without  abusing,  the  grounds,  and  to 
exclude  from  them  btt<di  as  they  might 
believe  could  not  t>e  stifely  or  prudent- 
ly adnaiued  to  tlie  enjoyment  and  use 
ot  them,   without  eudHugerihg  tlifir 
eonditiou,  or  di«tiirbiiig  ihe  good  order 
and  security  of  the  iieighbtiriuir  inhab- 
itants.     5i    That   if    this    drscretion 
should  be  impro|ierly  nmde  use  of^  or 
,   be  perversely  abuesii,  the  reuiedy  for 
its  corretaion  wha  not  by  meatiH  of  the 
writ  of  moiuiasftaj,  hiii  l>v  direct  uieus- 
.   ores  foi  tl'.e  removal  of  the  comiuis- 
.  sionars,  or  for  |Mini«liing  them,  iu  case 
.  they  should  inteuuoiutliv  nud  wilfully 
OUiit  to  dittchai'ge  tite  duties  iuip«ised 
mtou  I  hem  by  law,    ( ThfPtople  ex  iW. 
Tke  Boa}-d  vf  SMpei-visort  of  Kin^t 
Connty  nut.  The  Commistionert  ofPi'ot- 
yeci  Ark,  58  Barb.,  638.) 

MAPS. 
As  EviDBNOBi   457  Bdr^.) 

HAKITIME   CONTRACT. 
Bm  Adshraltt  JURisoiCTOir.  (43   If. 


Vksbbls.  (Id.) 

MABK£T  VALUK 

a 

^EviDKifCK.  (2  2xuuta^.) 

XABRIAOB. 

1.  A  vafid  marriage,  to  alt  intents  and 
purposes,  is  estabflBhed  by  proof  of  an 
Mctuut  contract,  pet  verba  de  nmjuen^i^ 
between  persons  ca|>Mble  of  ron trad- 
ing, to  tatre  each  other  for  husband  and 
wife ;  espedarty  where  the  roiitractia 
followed  by  conabitHiion.  (  Faa  Tit^l 
agt.  Van  tuyl  57  BitHi.,  235.) 

3.  No  solemniaatioB  ar  aihet  ibranliiyf 
apart  from  the  agreaoMut  itaelf^  la 
Meeasair.    {Id.) 

3.  Kor  is  it  essential  to  the  validity  of  tha 
eouiract,  tlmt  it  should  be  made  before 
a  wituess.    (/cf.) 

4.  Yet  a  contract.  j>er  tu^  de  prosatVi, 
eousticutes  marrktrs  only  when  the 
parlies  intend  that  it  ahall  do  ao  widi- 
ont  any  snbseqneut  ceremony.  A  pao- 
position  to  eohabit  as  man  and  wiie, 
witli  an  asaaruace  of  a  future  mar- 
riage, wonld  be  a  miUity.    {Id*} 

MABR1E0  WOKEN. 

1.  As  the  law  undoubtedly  now  is,  in, 
regard  to  the  separate  pniperty  of  niaf^ 
riedvomen.  they  niHT  make  s^tecial  eoa- 
tracts  irtM  Aeir  hutbandt,  and  let  Joba 
to  them  of  |mrticular  work,  such  as 
bnilding  and  the  like,  the  same  aa 
though  they  were  simngt^rH,  and  ia 
such  a  cuse,  where  the  TrHiiMactiuh  Is, 
iu  all  res(>eci«,  in  good  ftcith,  and  the 
husband  employs  the  men  tm  his  work 
in  hid  own  uatiie  and  for  hiH  own  bene- 
fit as  contractor  or  jobber,  and  in  bo 
respeeton  tlie  wife's  credit,  the  laUot^ 
ere  so  employed  woulu  have  lo  look 
to  tiie  UuMfOMd  fui  pay,  and  could  not 
make  the  wife  liable,  the  sauie  aa  in 
any  other  ease  whei-e  a  jobl>er  empluya 
laborers  for  himself  to  work  on  hin  job. 
Such  an  arraipigenvsot  bet  ween  huehand 
and  wife,  however,  nhonhl  be  regarded 
with  sus)ucioui  aad,  in  citee  of  non- 

Kynioui  of  tlie.  lalairers  by  the  hus- 
nd,  the  most  Hearchini^  and  rigorous 
scrutiny  should  be  ini<tiinie<I.  (Fair* 
baklt  agt.  Moihavell^  aate,  274.)  ' 

3.  In  (bis  case  tl>e  defendNni  owned  «^ 
arate  real  estate,  and  was  engaged  in 
building  upon  it  Slie  let  ihe.  y^ot 
ditfging  the  eeUnr  and  iMving  the  cellar 
wall  to  her  huHband,  and  paid  him 
therefor,  aaeofdmi^  i«i  tAw  aymi— nH 
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$iaS.  The  hasbnlid  reqne0f«(l  the 
piAiiitiif  to  do  some  work,  witii  his 
teaiA,  of  plowiti|f  nod  scrnpln^  in  lev* 
eliiitf  oif  tiM  lo),  And  the  nlHiiitilT  did 
nocknow  ut  the  liuie  but  tlmt  lire  bud- 
liAud  owned  the*  oreiuifles,  ftnd  sap- 
pmed  ha  wat  woriciiig  for  hiiii  upon 
his  own  property.    ild,y 

I.  In  an  action  agalnat  the  wife  to  recov- 
er the  awoiuit  of  this  work,  labor  and 
services,  keldt  that  thi«  work  waa  not 

•  done  nptm  the  celhir  job  let  to  the 
hnsbanii,  but  upon  tlie  u>t  belonging  to 
tlie  wife ;  eo  the  cage  stands  simply 
upon  an  employment  by  the  husband 
to  work  for  his  wife  on  ber  separate 
properry,  without  any  exprei^s  airree- 
meuk  vrhether  he  should  be  paid  by 

'  the  hnsbuttd  or  wife;  The  defeudwut 
knew  the  plaf ntilT  was  at  work  tliere, 
Sind  saw  the  kind  of  work  he  was  duin^f, 
ffndthe  law  will  itnpiv  a  pronjise,  on 
her  iwrt,  to  pay  Ibr  tde  services,  if  it 
was  in  fact  lier  work.    Judgnisnt  for 

•  laaintifft    Ud^i- 

4.  An  ncrtion  at  law,  seeking  tax  ordinary 
pecuniary  Jndginent,  as  upon  a  per- 
sonal evntmct^  is*  not  taaiMlMinable 
a^inat  a  married  woman  who,  with- 
out (ODSidemtion  and  withoiu  benefit 
to  her  separate'  estatfi,  s»m1  simply  as 
the  surety  of  her  husband  and  lor  his 
accom  modal  ion,  Indoreies  his  uore.  ( The 
Com  JBxrhanQ9  lutorattce  Co,  agt. 
Babcock,  57  Barb  ,  i£.>*J.) 

ii  In  order  to  create  a  valid  charge  upon 
.the  separate  estate  iif  a  married 
wuman^  there  mast  be  a  specific  des- 
cription of  the  property,  in  the  instru- 
ment creating  it,  <;jtecuted  according 
to  legal  focmaliiies,  and  enforced  in 
eaniiy,  under  u  complaint  seeking  as 
reliel.  not  a  geneml  judgment,  but  the 
saiirtfa^iibii  of  th«  charge  out  of  the 
specilic    property   aubjettsd    thereto. 

(X  Stirh  n  charge  cannot  be  created  by 
'  a  ranriied  woman's  accommoda.ion  in- 
dorsement of  a  pnomissiiry  note,  ii^  tiiexe 

•  "*-ordi»:   **  *V»r  v«*ne  received  I  hefuby 

-  charge  my  individual  prepertt  wiih  the 

-  payment  of  tlHsn^ite; '  where  the  at- 

•  tempied  charge  is  net  fooiNied  ttpou 
'  any  benefit  to  htir  eeparaie  eetate,  or 
'  opon  any  maire^  In  whtoh  f4ie  has  an 
^  interesr,  or  on  aeeoant  of  which  she 

-    hae recetved  any  eoDslderatiou.    \id.) 

i,  Ssctiou  3  of  the  act  of  1$G2,  chap  172, 
empowering  a  married  wotuaii,  pos- 
eessed  of  real  esiate  as  her  sepai-aie 
property,  to  bargain,  sell  and  convey 
the  sante,  and  to  enter  into  aiiv  con- 
trast in  relersuee  thereto^  rem*  to 
sueh  modes  attdlorms  of  b«rintiuHnd 

'.  MW«iidcetivefiaie»ef  ceal«stai«yKnd 


c«mtract9  relative  thi^reio.  as  w4r« 
rec-ogiiised  as  legal  and  were  in  con- 
iormity  with  the  law  existing  at  the 
time,  and  does  not  sanction  ii  charge  oir 
contract  of  the  kfnd  above  mentioned. 
\Id,) 

8.  Seeiiou  7  of  that  act,  anthorictng'  a 
married  wemau  ie  sue  or  be  sned  in  alt 
roauers  having  relation  to  her  sole  aiid 
separate  property,  is  the  a:iroe  manner 
as  if  she  were  solsy  refers  mainly  to 
her  right  and  liability  to  ane  and  be 
soed  wiiboat  having  her  bnsbend 
joined  with  her,  and  was  not  iuiended 
to  sabvert  tJie  ralee  of  law  or  legal 
proceeding  then  existing  in  regard  te 
the  esseniial  eharaeieristii's  of  soch 
actions,  or  the  kind  of  relief  to  be 
sooght,  or  the  mods  in  which  ii  Is  to  be 
reached.    {Id.) 

See  HtxflBAKD  aub  Wifk.  ild) 

9.  A  married  woman  is  liable  for  the 
fi-and  of  her  husband  acting  for  her,  as 
her^agetit,  in  the  purchase  of  real  es- 
tate, alihongh  she  was  Wholly  igno; 
rant  of  the  fraud  pnictiaed,  and  "did  not 
authorize  it;  where  she  had  the  fruits 
of  the  bargain,  kepi  I  he  projierty  bar- 
gained for,  and  sold  it,  and  reiains  the 
proceeds.  [Ot-avet  agU  .  Spier.  58 
Barb.,  349.) 

10  She  will  be  held  nnder  such  cirenra- 
stances,  to  have  made  the  instrumen- 
talities, by  which  the  iiroperty  was 
piiocured,  ner  own.  Aiui  the  law  wi*' 
impute  the  wrong  to  her,  as  it  was 
done  for  her  benefit  and  she  retafais 
the  advantage     (Xi.) 

11.  Where  a  married  woman,  since  th) 
lists  of  ttieleglslatimi  of  l860atKt  1862; 
eonoerninif  the  riglits  and  ohligHtions 
ef  married  women-  vTere  eiMcted,  be- 
ing posMeseed  of  real  estate  as  her  sep- 
arate property,  bai^Hie  aiMl  sell*  the 
same,  and  joins  with  her  liiiHband  in  a 
deed  thereof,  whiel^  oontaiivs  cove- 
nants of  sesin,  of  warnmy,  and  sgalnst 
incumbrances,  siieh  careMnnts  are 
binding  and  obli>>aiory  upon  her,  so  lar 
as  to  render  her  sepHmie  pro)iertv  Ii<ik 
ble  for  their  ntm  perf«»i-mance-  [Sig€ 
agt.  JbAiM,  68fav6.,  620.) 

12.  And  an  action  will  lie  against  her, 
to  rticover  damages  ler  a  breach  of  frhe 
covenant  against  iiicdmbrances.  in  Ute 
nime  manner  as  if  she  were  sole;  the 
object  of  snch  action*  bt- big  to  satisfy 
the  plaiiiiiiTsdemaiul,  out  of  ber  sefta- 
raie  est<ftie.    [Id.) 

13.  The  statute,  neither  by  its  langnage, 
*  nor  its  lair  imports  sequunes  the  Cjimi* 

plaint,  in  such  ati  iM^tiou  to  show  that 
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the  (Meudaiit  bai  Mparate  property. 
{Id.} 

14.  TiifeffWctofUieiictor  1860  m  that, 
in  tue  MouuiM  pruviiliKi  for,  the  defeud- 
wut  iiiuy.  ihoitKii  inanied,  be  toed  au<l 
pfOMi-ated  preciiieiy  ha  if  iibe  were  a 
ftiiigle  wuuiHU.    (lit") 

1&.  But  ih'a  coomniolion  doee  aot  ex- 
tend ibe  aeoiiuii  )Mfe«eribiii|r  the  obli- 
gation by  uie«iiitf  of  tlie  covenant  be- 

'  yuiid  i  8  iiMiiiiiry  and  luuarHl  import ; 
for  It  cau  in  uo  poMible  event  render 
the  liuiiility  greater  ttian  that  de- 
cbired  by  liie  statute;  a*  uoihiug  more 
than  lite  defeU'iautV  iie(iarate  property 
can  be  ukeu  tor  ihe  puriiose  of  iiaue- 
fy  :ug  Mie  j  udguieu  L    ( iu  j 

Sm  Husauio  ako  Wutb.    <58  Barb ) 

Sm  Joint  and  Skvbrjll  Debtobs.  (2 
JjmHMinff.) 

MASTEE  AND  SERVANT. 

1.  A  master  is  not  liable  f«»r  the  mal- 
iciuue  uud  wrilfal  act  of  his  Mrvaut, 
dotie  WJtli>ttt  hut  direction  or  atneut, 
alihougii  wiiile  in  hie  euiploymeut. 
{Fnuer  agL  FstMah,  43  iV.  r.,  5(k».) 

2.  Where  tde  plaiuriff's  intestate  was 
•hot  ttud  killeu  by  il.,  while  in  the  em- 

-  pioyuacut  o(  the  defendant,  and  while 
ihe'delmidaut,  logether  with  M.  and 
auuiher  servant,  were  eudeavortiig 
itiider  ciaiui  ut  right,  to  euier  oimni  the 
pretniMM  of  the  mustftaie*  and  there 
was  uo  evidence  that  the  fatal  sliot 
waa  fired  by  the  express  direction  or 
absent  of  the  defendant: 

MM,  m  a  civil  «Ation  brought  by  the 
,  plaiutitt'  under  the  statute  u>  recover 
damiiges  from  tlie  delisudaut  fur  cans* 
ittg  the  deHih  of  their  iu testate,  it  was 
•rronet>Utf  for  the  court  to  refuae  to 
charge  the  jury,  that  if  they  believed 
that  A,  fired  the  shot  with  the  pre- 
inediiMied  design  to  etfect  death,  ifae 
defendant  was  not  liable  tor  the  act. 

3.  The  plaintiff's  istestate  employed  by 
the  defeudrtnt  as  a  carpeutei,  was  di- 
rected by  Uie  foreman  of  the  gang  to 
go,  tor  the  purpose  of  bis  IhUn',  uu  a 
scatroKling  erected  hi  one  of  thedefeud- 
Mit's  sho^Mi,  aiMi  which  was  apparently 
safe  and  pniperty  constmoted ;  but 
was  m  fact  unsrtl'e'  and  dangerous,  and 
bad  been  eoni«iructed  by  miBkilifuI  and 
wholly  htcompeteut  persouiu  and  of 
poor  and  iii«ttlliclent  materhil;  and  on 
the  plaluciff 'tf  Imesiate  siepjiitig  thereon 
it  gave  way,  cMii»iug  iujanes  which   ~ 

-  twied  tit  hM  deatik 


Held,  that  in  the  absence  of  proof,  i>y 
whom  the  (lemons  (*oii8iriu:iing  the 
si'MfTiddiii^r  has  been  M'lecied,  or  under 
whose  dirtfi-iions  it  hi«d  been  construct* 
ed,  the  presumption  was  thatsnrh  per- 
sims  had  been  selecteil  by,  and  the 
S(«CbldiM|r  ereeied  under  the  direction 
of  the  defendant;  that  on  the  Aire- 
tfuing  facts  ati|ieHring  in  evidence,  tlie 
Durd&M  was  oil  defendant  to  8h<»w  that 
com|ieteiit  persons  irnd  Iteeii  selected, 
or  the  scatfbldiuifConHinu'tKdina  pro^ 
er  manner ;  and  that  it  whs  eri-or  to  non- 
suit the  plHJntitr,  on  the  ground  that 
the  injury  to  the  de<-e:iHed  was  canned 
by  the  negligence  of  a  fellow  servant, 
or  that  no  knowledge  of  any  iuconK 
potency  of  the  debiulant's  servants,  or 
of  any  detectLveness.of  the  scaffold 
had  been  hrongUt  home  to  liie  defend- 
ant, of  that  the  jiersons  guilty  of  the 
negliifence  camung  the  injurv,  had 
not  been  employed  byithe  de/endant 
but  bv  a  cnmpeient  ageut  of  the  defeed- 
anu  iB^-idliMr  sKt.  J^T.  y,  C.  H.  B. 
Co^  U  Latuing,  506-1 


HBCHANICS*  LIEN. 

1.  Under  the  iMcAanxc't  liun  Ummbm,  ( Loum 
1851,  and  ISO,)  of  ihe  citv  of  New 
York,  where  the  owner  makes  A  v«l^ 
nntary  payment  in  good  faith  to  the 
ooniructor,  i>efore  the  lien  of  a  snb«> 
contmcsor  is  filed,  it  is  H  good  pay- 
ment as  against  the  sub-contractor,  k\- 
ihoQtfh  by  the  terms  of  the  contract 
tlie  amount  was  n«tt  then  dne  tiie  sab- 
contmrtor  and  did  not  become  dne  until 
after  the  time  when  the  lien  notice  wac 
filed,     (ikhndidtr  agt,  MoUit^  oals, 

2.  But  no  voluntary  payment  mad*  hj 
the  owner  to  the  contractor  after  the 
Bnb-coiitract«)r.  or  workman,  has  filed 
his  notice  to  lien,  can  in  any  wise 
affect  or  impiur  the  lieu  <^  the'  latter.' 
{Id.) 


3.  The  effect  of  the  etating  of  the  Item  fbr 
want  ff(  mi  order  renewing  it,  uudetf 
&  10  of  the  MfduMi^s  Lum,  Zamv,  (44. 
500,  JUtsu^  imSi,)  is  to  destroy  att  re- 
courM  ot  the  lienor  to  the  partiMbar 
pmperty  de«crilied  in  the  hen.  Tlie 
proceeding  to  ftfreekaie,  so  fer  as  tH^ 
owner  of  the  propen  v  is  concerned  |if 
he  be  out  personally  liable  to  the  liemir 
for  the  debt)  it  is  at  an  end,  attd  the 

Erocesdifig  shonld  be  dismissed  as  \o 
im<    (S^meUlar  agt.  Gardiner,  mSU^ 
243.  J 

A,  •  Btrt  as  betwMD  liie  lienor  and  the  ^a^' 
tractor,  who,  Is  |«nionall^  Itkble  <lo 
hisft,  tlie  cedai&gtirthe  lien  tibes  tfoi 
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afl'ect  the  pruceedings,  if  the  issne 
joined  Hiid  the  jiidgiut:Dt  claimed  by 
the  li^iiior  de(>«nd,  not  upou  the  lieu, 
but  Uie  merits  of  rile  cluiiu  uuou  whlt-h 
it  WH8  founded,  if  tiie  court  have  jari^^ 
diction  of  tiie  pi-uveeding.    [Id.)  * 

Where  the  conrt  ucqaires,  under  the 
aot,  fall  jiii-iiidiciioii  ot  the  parties  and 
of  the  coutrv\'er#r  betweeu  them,  l>e- 
j    fore  the  lien  ceMMw,  the  judgment  ren- 
dered if  regular*    (id ) 

61  And  wliere  such  judgment  is  against 

.    the  lienor,  it  would  Jiol  be  &ir  lo  i>er- 

'  mil  iiim  on  uiotioui  to  avoid  the  enect 

.  of  it  oi^  the  liieritSi  after  a  full  and 

protracied  trial*  in  a  tribunal  of  his 

^  own  choosing.     iJd.) 

f.  It  won  Id  seem  to  be  proper  to  dismira 

'  ibe  proceedings  ai^  to  the  dtmier,  after 

"'■  the  lien  has  tieen  removed  by  tiie  de- 

'  posit  of  the  amount  of  the  lieu  with  the 

•>   county  clerk,  by  tiie  emitiavtor  under 

the  act:    the  lieBor  then  having  no 

^rights  against  the  owiker  but  is  left  to 

the  funds  in  thd  «ferk's  bands  for  the 

satislauijou  of  his  lieu.     {Id,) 

8.  Rule  92  iM )  dget.  npt  ftppty  to  a  ref- 
erence  '*ot'  the  issues'^  in  a  lien  proceed- 
ing, und  ihe^  excetptioM  are  not  to  be 
''lieard  first  ill  Special  term.    {Id.) 

8m  VEWiBLS.    (49  N.  T.) 

i,  Proceedings  to  foreclose  a  lien,  under 
the  meciiauicis' iieu  law,  are  purely  ta 
ran,  founded  oil  statute,  and  ciiuuoL  be 

J  used  for  any  other  purpoc^e  than  such 
as  the  siaiuie   contemplates.    X OrtnU 

^,  agt.  VandtiXOQktSf  Burb^  it>5.j 

10.  Snch  proceedhigs  operate  only  as  a 

•^^fbreclosure  of^  The  lien,  and  not  as  an 

action  for  the  collection  of  a  debt  [Id.) 

R;  The  JudgineVit  In'  these  t>roc0edfng8  is 
(lesfgned  to  enfon^e  the  lien;  and  nn- 

"  l-ess  one  is  ret'Overed  and    dooketed 

'^  during  tlie  life  <M  the  hen,  i.  e.,  wltliin 
CHie  year  from  the'trnie  of  the  creation 
of   the  lien — none  can  be  recovei^d 

.afterwards.  {MjX, 

19.  A  judgment  i^MOTered  af^er  the  ez- 
'  pinittOB  of  tiie^earit  ndamhorited  and 
Yoid,  and  will  be  vacated*  on  motiju. 
(JM.) 

t3{  U  the;  U«n  .has  expired  or  failed/no 
;  Judgment  whaM»yer  oaa  be  reudered 
,  Tor  the  Claimant'  He  cannot  convert 
^  his  proceed i,ugs. into  an  action  for  tiie 
^.recovery  of  lu^iieiy  upou  a  personal 
^  epuiraci,.  Hu.d.infia^  UiPS'tu  tU^deleudant's 
personal  liability.   {Id.) 

IfL  SeoUou  2  Qf  t^e,m«M!hpi<»  Ueu  law* 
..^Z^ios  of  18»4,  f*.  .4(ri0  gyves  a. lien 
^  ,ltf«iu4(  U^e,0if«^j^;to,U)9^  axbsut  of  his 


interest,  ui^ou  a  house,  and  upon  the 
land  on  wliifh  itsiHn<is,  fur  lahor  d'iuo 
U(M)n,  and  m  iterittU  furwished  tor,  such 
bnildhigii,  U|»oa  cumpiiaUfe  wiili  the 
prorisious  of  ihat  hvh.     iCoulty  agt. 

a  met,  &;  i^a»^.,)*)9 )        '-  '  -» 

15.  Unless  the  person  proceeded  against 
is  owner,  there  can  be  no  hen;  and  if 
there  is  no  lieu  there  oan  be  no  judg* 
mem,  under  tiie  act   (Id  ) 

16.  Thus,  where  the  defendant,  who  Wa< 
gUHrdian  of  bis  iufniit  daughter,  erect- 
ed  a  iiouse  upon  land  owned  by  her : 

Skid,  that  he  could  not,  as  such  guardian, 
without  authority  troiu  a  competent 
court,  build  a  house  U}k>u  the  land  of 
his  ward,  and  chnrge  tlieeX|H»nse  ufain 
the  ward,  tir  create  a  lien  updu  the 
property  for  labor  and  materials,  in 
favor  oX  the  mechanics  employed.  (Id,\ 

8u  QUAKDIAN  AMD    (Va&O.  {Jd.) 

LiKN.  (U  Lansing.) 

MISTAKE. 
See  EaTOPPEu    (57  Barb.) 

JUSTICK  OF  TUK  PKACtt.   (Id,)     . 


MISTAKE  OF  FACT. 

h  The  defendants  being  indebted  Co  the 
plaitiiiir  for  gt>ods  sold,  gave  him  the 
promissory  note  of  a  third  person, 
which  was  i<ei-eived   by  him  in  ftiil 

?aynieut  and  dlsdiarge'  of  the  debt, 
'he  maker  of  the  noie  was  insolvent 
aC  the  lime  of  the  transfer  of  the  note, 
though  this  fact  was  unknown  to  the 
parlies: 

Beldf  thnt  it  was  a  case  of  matual  mitf^ 
take  of  ftiot,  and  that  tlve  plaintiff  was 
entitled  to  recover  fiiuu  rlie  defeudanta 
his  original  debt-.  (^RubtrtB  agt.  If^ifiMrf 
43  iV.  r.,  I5i>.) 

2.  In  an  action  for  money  paid  under 
mutual  misiak«e  of  facts,  it  is  U9  defease 
that  the  mistake  arose  from  a  want  of 
care  on  the  part  of  the  plainiitf.  {Vnion 
National  Bank  of  IV&y  agi.  Sixth  iVo- 
tioMlBank  s/jV.  r,  4 J  iV.  K.,  4i5l2,) 

3.  Where,  the  plaintiflt,  a  bank  at  Troy, 
,  being  the  corres|K>iident  ot  the  defend^ 

ant,  a  batik  iu  -New  York,  reveivpd 
from  it  a  note  for  collection  fcom  a 
maker  residing  s«»uui  thirty  miiies  fr^m 
Troy,  and  sent  the  note  to  it  is  c^>rres- 
puiuiiug  ba.uk  at  the  residence  of  \^e 
maker,  and  the  itoie,  not  having  bwen 
paid,  at.uiaituiiy,  ^ucli  corri^sponaing 
iMtnk  catised  it  to  be  pn>te8iad,  aM 
.__  poticea  oi  protest  to  be  duly  seat  to  the 
~  mdorsers  iu  Kew  Voirk^  aud  uiatt  iHaitsd 
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both  to  tKe  plaiiiiiff  and  the  defendant ; 
Imi  fltf  jilaiiiiiff,  by  K)me  rnittcarrhi)^, 
fNiIiiig  to  leeeive  such  notice,  and  siip- 
;  posing.  ilieivfui-Qf  iliat  (he  note  had 
ueeii  paid  (o  its  correspoudeni.  rerolted 
HBiiiii  <'(|iimI  to  ite  uuiouul  lo  ihedel'elid 
ani  as  cuiiaeted : 

Bddy  that  tiie  plnintiflT  may  recover  of 
the  defendant  the  tmm  w>  renutted  as 
money  paid  under  u  mietake  of  fact  ? 

ff4kt^  fai  liter,  thm  the  mere  fticfc  that  the 
dttfttiuUiUi,  ou  receiving  nolireof  pr(»- 
teM,  had  received  from  an  jiidoiiier  of 
the  nolo  ii8  anonnr.  and  on  receiving 
the  money  from  the  phiiiitiff,  and,  in 
eoiiaeqtitfiiee  thereof,  sap^Kwiug  the 
note  had  lieen  |wiid  by  the  maimer,  re- 
fanded  I  he  Nmoimt  to  iinch  iiidor»er, 
rained  no  defenae  to  the  aciion,  in  the 
abMMte  of  anf  pirtof  that  the  infftter 
voM  U9t  4tiU  fuUUe  and  respoitible  to 
the  de/eudaHt.  (Id  ) 

4.  T)iou>rli  the  phtiniiflT  is  to  be  considered 
the  Hgeiic  (»f  tiie  defendant  for  (he  col- 
lection of  tiie  tioiet  the  mistake  did  hot 
ariite  from  any  negligent  performance 
of  its  duty  ail  eiieii  aKciii,  and  in  surh 
case,  tlie  rt'laiion  of  priiK'ipiil  and  aucni 
between  the  pariied  does  not  tiiani^e 
the  rule.    (Jd.) 

5.  The  plain titf  applied  to  the  defendant 
to  piirciia6<i  a  ton  of  hay  ;  tbe  defend- 
ant oilei-eti  to  ^t•^  hint  a  qiiauiiiy  by 
measuieiuviir,  giving   iinu     lo   under- 

'  dertfiaiid  tiiai  itd  diineiit*i(>ne  would  in* 
elude  a  ion.  1  he  pluiuiilf'  took  the 
qnaiiiiiv,  and  paid  for  a  ton,  but  there 
was  ill  fiici  uiiU'h  Ichs  than  that  in 
weight,  lu  an  action  for  the  excess  in 
price, 

Heldf  that  in  the  absence  of  frand,  there 
was  a  niiitu.il  uiistake,  in  a  material 
fact,  and  lUo.  phiintitr  conld  recover. 
{Scott  i(gt.  IKaiiurr,  2  Laueuif/,  49.) 

MILITARY    BOUNTIES. 
See  M ANDAM  (78.    {5S  Barb.) 

MILLS. 

MONEY  PAID 
Sec  VjBKDOIt  AMD  VjtNDKK.     (43  JN'.  T.) 

I.  Money  was  paid  bv  the  plaintiff  *b  as- 
signors to  S.,  in  ortierihat  such  assij^ni- 
Ois  might  b<  come  lueinberii  of  an  HHKa-i- 
aiion  uf  which  S.  was  pif  j'iileui ;  hut 
Uiiere  was  uo  evidence,  or  tiudiug,  that 


they  ever  did  bcoome  suoh  membem 
8nf>seqtteiilly  the  HSSM<^ati«»ii  was  di^ 
scdved.  JJe/d.  I  hat  the  mouey  having 
been  paid  for  an  object  thai  was  uever 
at'fonipiirbed.  luid  whicii  it  h.4d  l>ei-oine 
inl)>OMiiible  lo  accoiuplivh,  S..  <<r  his  ad- 
minisirainr,  was  bound  to  refund  the 
satne  (ChitreAiU  Hitf.  Stone.  58  Bark, 
233.) 

MONEY  HAD  AND  RECEIVED, 

SmVARTVEBSUiF,  {SV.Barb) 

l.Upon  A  sale  wiihoat  writing,  of  stand- 
ing gmss,  the  vendee  paid  i he  whole 
price,  entered,  cut,  and  removed  a  jior- 
lion  of  the  erop,  when  he  was  stopped 
by  the  vendor. 

Held^  that  the  vendee  was  not  entitled  to 
recover  the  sum^paid  wiilxmt  allo«r- 
ance  for  the  graMS  taken.  ( WatinueajgL 
Bmeky  2  Lansimg,  234.) 

2.  The  complaint  claimed  damages  for 
i^oH-delivery  of  the  gra^M,  the  answer 
wan  a  general  denial  and  pica  of  the 
statute  of /rands. 

Rtldy  that  evidence  of  the  qnantit,y  of 
grass  removed  was  competent  upon  the 
queeiiou  of  damages.  O^A 


MORTGAGE. 
iSse  FiBR  IkstirakcE.  (43  N.  T) 

VoBBCLORtJKK.    (Id.) 

Railways.    (Id.) 
MORTGAGE  FORECLOSURB. 

1.  ^liere  an  notion  is  commenced  and  a( 
issue,  to  foreclote  a  third  moi  tgetge  on 
premises,  the  mortimgor  cann  >t,  oD 
motion,  stay  ihe  marttfagee^s  |irooeed^ 
ings,  on  the  gruniid  ihai  a  jndgineiii  of 
forech)Hnre  on  tiie  tir«r  morigaiKe  ( which 
laift  aciiiai  of  forecliMMiie  was  tiom- 
menced  sinmliaMeuuslv  wiiii  the  other 
action),  made  ii  neces.-^arv  for  the  u^irt- 
gagee  in  the  ihir<l  uiortv':<ge  to  seek  hit 
remedy  agiiinst.  ilie  surnhu  mouey s. on 
the  firsi  ntorlgn^e.  The  third  niorl- 
gagee  had  n  riiiht  t«»  have  the  issneio 
tiie  :icii<ni  tried.  (Daily  agt.  Kxw^ok, 
wait,  22.) 

2.  The  neglect  to  8Pr\'e  on  infivntd^fendr 
a»l*  in  H  mjFrfgajjre  fort*rKi«itre  case, 
copies  of  nil  amended  complaint  is  a 
great  irrpgularity,  Bui  where  too 
much  time  haa  elaVstd,  and  tiM)  many 
innocent  parties  nre  interested,  the 
judgnieni  will  not  bediKtnrbed  oai  th$t 
gn)und.  (McJUurrujf  itgi.  McMurm^, 
OKtMfM.) 
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9.  The  want  of  appofntmentof  a  guardum 
ad  I'Uem  for  infKiit  det'etidanto  iti  such 
a  crti»e  r«wl«ni  ihe  jmljfi**®"*' «^  fo"*- 
closnre,  errone'nu,  aiid  it  may  he  set 
atadu  OM  nioiiou  as »  luaKer  of  righu 
ild.) 

4.  Bat  wher«  the  infant  defendants 
could  severally  have  moved  lo  set 
aside  ihe  jadKmeut  as  iheycame  of 
ave,  but  delayed  renpectively  about 
nine,  seven  and  fonr  years,  hefd,  ihat 
innocent  purtiex  onglit  not  lo  snffttr  by 
the  delav.  Motion  denied,  tciihont 
pi-^jiidice*  to  the  riKht  of  the  moving 
parlies  to  bring  an  action  of  eject- 
menf,  or  by  an  action  to  redeem  the 

t  order  lo  teat  iheir  claim  to  set  M>ide  ihe 
judgment  <>f  foi-e<losare  as  being  ^b- 
solutely  void.    {Jd,) 

6.  A  county  oonrt  hat  jurudiction,  of  an 
action  i«»  Jbrechu  a  mortgage^  whioh 
crmtaiiis.  in  addition  to  the  premises 
described  and  situated  in  its  own 
county,  lands  descrilied  and  siluated  in 
auoih'er  county.  {Strong  agt.  Eighvu, 
ante,  117.) 

MORTGAGE  OF  CHATTELS. 

1.  A  mortgiigee  of  chattels  cannot  ob- 
tain a  lien  U|>on  other  similar  chattels, 
as  aguiiitit  a  subsequent  parchaser 
thereof,  ih rough  a  verbal  agreement 
between  himself  and  lii«  mortjpigor  to 
consider  them  snbstiiuted  in  ihe  \>\nce 
of  Uiose  de«<^ribed  in  ihe  morlgHge. 
( PMoert  agU  Freeman,  2  Lanting,  127; 

3.  And  to  protect  himatlf  against  a  sub 
sequent  purchaser  of   the  mortgaged 
pro|tert.y,  he  must  pursue  the  statute 

*    respect iiig  the  filing  of  his  mortgage 

\    literally.  {Id.) 

p.  Tims,  where  the  mortgagor  resided  in 
the  town  of  Antwerp,  JeHerson 
county,  and  bonglit  a  farm  and  stock 
thereon,  in  the  town  of  Wilna  in  that 
oounry,  and  gave  a  mortgage  on  ilie 
stock,  and  a  few  days  After  moved  his 
retfidence  to  the  firm,  and  the  mort* 

-    guge  was  filed  in  the  latter  u>wn. 

SM,  that  it  waa  void  as  against  a  snb 
.  sequent  ^tfna>S<&  purchaser.  (Id  I 

8e$  Bills  of   ExcHAiiaifi  akd  Phom 
lasoHY  NoTi«.  (Id.) 

JUDGKKKT   AKO   KXJCCITTQRS.  (Id.) 

N  MORTGAGE  OF  LAND. 

1.  B  was  indebted  t^  a  bank,  and  executed 

.  to  i  t  fcis  bond  for  an  auonnt  equal  to  part 

of  ihe  iudebieduess,  oonUiiioiwd  topay 


at  It  time  specified ;  he  then  joined  witli 
his  wife  in  a  m  >rtgHge  of  her  sepaniie 
real  pmperty.  aeenring  to  the  bank  the 
piiv  meni  of  the  sum  named  in  the  cou- 
dii'ion  of  the  l>oiid.  according  to  the 
terms  thereof,  and  delivered  it,  agree- 
ing that  it  should  remain  a  continuing 
security  in  the  hands  of  the  morgagee 
for  payment  of  all  his  liabilities  ihen 
exisiiii'g, — tiomeUiing  more  than  double 
the  amount  securedj-^and  also  for  ail 
thope  he  might  at'ierwaid  incur.  The 
bank  had  no  aoidal  iiecic*  that  B  wai 
not  owner  of  tlie  mortgaged  property, 
bat  the  deed  to  B*s  wile  was  recorded. 
B  nererimid  bis  original  indebtedness. 
He  obtaiiieil  exienaion'f  of  ihe  time  of 
pavment  after  the  oMTurity  of  the  liar 
billiy  secured  by  the  mo'rtgiige.  and 
became  still  more  larjfely  indebted  to 
the  Imnk,  and  so  remaiuvii  at  the  lime 
of  his  decoHsie.  In  an  action  by  tlu| 
bank  to  foreclose  the  mortgage. 

Held,  that  it  was  originally  a  valid  col- 
latenil  security  for  )mymeot  of  the  ex- 
isting indedtedness  covered  by  B's 
bond.  {Hank  of  Albion  agt.  BariM,  2 
Lannvg,  52.) 

2.  Vhat  it  was  not  a  continuing  guaranty 
for  fninre  advances  to  B.  he  having  no 
presumptive  uuihoriiy  from  his  wife, 
to  make  an  agreement  in  that  respecU 
{Id.) 

3.  That  the  plaintiff  was  charged  with 
notii-e  that  the  owner  of  the  land 
pledged«it  us  surety  for  B  s  debt.  ^Id,) 

4.  That  the  land  was  discharged  from 
tiie  lieu  of  the  mortgage  by  tiie  indul- 
gence given  to  the  principal  debtor. 
(Id.) 

5.  W  owned  and  mortgaged  certain 
premises  to  T  by  several  mortgages, 
then  couveyed  by  deed,  intended^  as  a 
mortgage  to  C,  and  then  in  couhidera- 
tion  of  all  the  debts  so  charged  njMm 
the  premises,  ftiiai  upon  ihe  condition- 
al deed  being  paid  by  T). conveyed  the 
same  to  T,  a«ud  at  the  same  unie  ob- 
tained a  conveyance  ihet-eof  to  him 
from  C,  whereupon  T  gave  C  for  ihe 
beiiefii  of  W,  an  otter  in  wi  iiing  lo  re- 
sell before  a  s{)ec-ilied  lime,  at  a  sum 
equal  to  the  coiisiih-ration  of  the  con- 
veyances to  C,  and  mutual  releases 
under  seal  were  exebauged  between T 
and  W.  liniu  action  by  W  to  redeem 
fit)m  T  after  the  expiraiion  of  the  time, 
named  in  the  oifer.  it  ap))earing  that 
the  convevances  lo  T  were  intended  .o 
saiisfy  an'd  extinguish'  the  mortgaga 
debia  to  him  of  W. 

Seidj  that  such  conveyances  were  not 
merely  mortgagee,  but  abeolnte  deeds. 
(  WhiiMy  agt.  Towntendt  2  Lannng^ 
249.) 
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89t  ASSIOKMKNT  OF  HORTQAOB.  (Id.) 

'  Common*  CaRrgr.  (/rf.) 

OUAKDfAN   AKD   WARli.    [Id.) 

Landlord  and  Tknamt.  [Id,^ 
Statdtb  Foruoixmukk  or  a  Mobt- 
OAOB.    {(d.) 
\  Usury,  (id.) 


MOTIONS. 
Set  Practicb.  (2  LoMMig  ) 

MUNICIPAL   CORPORATIONS. 

1.  StnfL  Rfft  CUy  o/  BrnqUteptie,  (37  N. 
If,,  oil .)  Approved.  (AomJ: of  Ccmmim^ 
Mmlth^OL  M^mratN,  T.  (43 iT.  Y„ 
184) 

2.  It  seemt  tTmt  nannicipHl  corporationt 
lire  iiot  liable  for  acre  of  vti^feasanee 
of  public  ofDcers  not   appointed    by 

'  them,  though  perform ing  certain  acts 
for  them  nnder  tlie  law  by  which  they 
a^  appointed.    (Id.) 

See  ftTRBBTS.   (M.) 

3.  A  mquicipal  corporation  baa  no  aQ« 
tboriiv,  ander  the  ac(  of  the  ietrisia- 
ture  of  May  18,  186U,  lLavtof\86d,ck. 
906,)  to  Wue  itft  bonda  for  the  porpote 
of  Hiding  a  railroad  corporation  iucoii- 
Ktrncting  a  railroad,  wnere  such  rail 
road  companv  has  iio  avtliorilv,  under 
iia-artioleti  o/ anaociatiou  or  oUierwiae, 
to  construct  a  railroad,  or  any  part  of 
it,  in  the  coiintv  in  which  each  mnni- 
cipal  cor|>oi'aiion  is  Mtoaied.  (IVve 
P^pUexrel.  Av^-ill  HgL  The  Adiron- 
dud:  Company f  57  Bat-h.^  656  J 

4'  There  must  be  a  corporation  capable 
ot  receiving  the  aid,  in  the  manner 
offered,  as  well  an  a  corporation  (o  be- 
slow  liie  aid.  {2d,) 

Z,  An  order  of  a  e^nuty  jad(^,  appoint 
ingcommissionerrt  under  the  act  of  the 
legislature  of  1869,  chapter  907,  bnied 
upon  a  (>etiiiou  of  i«jc-payera  which  is 
coiidirional  and  not  absolute,  being 
conditioned  that  the  avails  of  the 
bonds  lo  be  issned  by  a  city  in  aid  of 
a  rsilrvtad  compiuty  i>liHll  (>ensed  cx- 
dttsively  in  the  construction  of  a  mil* 
read  vrtthin  a  parlictilar  connty — a 
coimcy  in  which  the  railroad  conipuny 
ha*  no  right  to  construct  a  road — is 
▼Old.    (Id,) 

Sm  Adibokoack  Compaxt..   ili.) 


MUTUAL  INSURANCE. 
8m  Prbmiux  Notb«  (2  Lantimg.) 


N. 


NATIONAL  BANKS. 

1.  The  ttatales  of  the  State  of  New  York 
against  niiir^  do  not  apfriy  to  loam 
made  by  nanonal  banks  organized  nn- 
der the  act  of  oongrdse.  |w«sed  June  3, 
1864,  entitled  an  act  to  provide  a  na- 
tional enrranov,  4cc.  (First  Xationcd 
Bank  of  Wkitekall  agt.  Lamb,  57 Barb,, 
429.) 

2.  In  regard  to  the  exprf^sa  proviaionii  of 
that  act^  the  federul  government  has 
exeifjsed  its  sovereign  pi»wer  over  %Um 
law  of  ihese  insiituuons ;  aiid  to  thai 
extent  its  power,  and  its  enactoietK 
are  exclusive.  The  State  law  {tenui- 
ties have  no  application  to  the  system. 
(Jd.) 

3.  Althonffh  the  statute  han  anhjected 
netionaf  banks  oi^niscd  under  its  pro- 
visiuns  to  the  jadicaiorit*s  of  the  Siata, 
so  ihai  as  to  the  form  of  the  action  and 
the  proceeding  in  its  courts,  the  Stste 
system  of  pmciioe  !s,  and  must  1>6 
adopted ;  the  federal  government  not 
having  in  that  particular  expressly  as-' 
seried  itsown  p6wer;  yet  in  whatever 
coart  the  action  niav  be  pending,  the 
law  prescribed  in  tne  ex{  i-eso  prtivis* 
ions  4if  the  act  of  congress  is  sovei^eign 
and  exclusive.    {Id.) 

NEGLIGENCE. 

1 .  Where  a  steamboat  collides  with  a 
vessel  aground  in  or  near  tite  channel 
of  a  navigable  river,  li  will  not  re- 
lieve the  colliding  vessel  from  liubility 
for  tiie  injury^  that  from  some  hidden 
and  uuforseeii  cause,  iter  bow  was  snd- 
denly  sheered  directly  toward  the  in- 
jured  vessel,  wlien  so  near  that  by  the 
uinioHt  care  and  viuiiunce,  the  colliciion 
could  not  be  avoided,  when  it  alm>  Hp« 
i)eurs  that  at  tlie  time  the  8teamb<>ai« 
i>ow  so  sheered,  her  pilot  under  an  er- 
rone<ins  iinprestfion  as  to  the  trne  di- 
fe<*tion  of  tlie  channel,  was  iiegHgenliy 
steering  her  away  from  it,  aial  ont  oi 
the  accustomed  course.  (Amttin  age 
JVins  Jor9ty  JStgamboat  0».,  2  Lantiug^ 
76.> 

2.  A  party  cannot  excnae  himself  npon 
the  plea  of  inevitable  accident,  where, 
by  his  own  nctgliirance.  he  has  placed 
himself  in  a  pcMiiiim  which  renders  a 
Collision  unavoidable.  He  must  exer- 
cise care  and  foreeigiit  to  prevent 
reaching  a  ^int  from  wiiich  be  is  nn» 
ablatoextrieatabiaiself ;  andomiuinir 
tbete  the  greatest  vigilaade  and  skiO 
oil  his  parii  •abtequeiatly,  whati  tha 
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danger   arises,  will   not   avail    him. 
{Id,) 

ai  Where  it  appeani  that  the  graanding 
of  the  injared  vessel  whs  canoed  by 
her  ronuiog  out  of  the  aecn«toined 
chnunel  (ber  pilot  eomDiting  the  sume 
mistake  a«  to  the  proper  eourse  Uiat 
was  afterward  coiomiued  by  the  pilot 
of  the  collidiug  steamer),  the  negli^ 
geooe  iu  so  runuiiig  her  agroiiud  is 
Dot  that  *'  proxiiMaie  '*  ueKligeuee  eon- 
tribated  to  the  injury  which  will  pre- 
vent a  recovery  by  her  owners  for 
damages  occasioned  b;^  the  «nb«eqaeiit 
■egligeuoe  of  tluwe  in  charge  of  the 
steamer  in  mnulng  into  her,  when  they 
had  knowledge  of  her  position,  au^ 
Chasshe  was  agroand.  {la.) 

4.  Kotwithstandiug  the  previous  negli- 
gence of  ihoiie  mauaging  the  tfrouuded 
vessel,  if.  at  the  time  the  injury  wi^s 
eommitted,  it  might  have  been  avoided 
by  the  defendant,  bj(  the  exercise  of 
reasonable  cai-eaiid  pradeiice,  an  action 
will  lie  tor  the  Injury.     (Id. J 


5.  SUnnU  agt.  Foster  (i  Mm,,  U,  ^.,  __, 
commented  upon  and  distiutfuished. 
(Id.) 

C.  It  is  not  negligence  in  those  In  eharge 
of  a  vessf^I  aground  to  omit  to  give 
signals  to  approaching  vessels,  hh  to 
which  side  of  her  is  the  proper  course 
for  them  to  take,  even  If  such  Course  is 
known  to  them.  The  customary  signals 
from  steam  vessels  by  blasts  of  the 
steam  whisile,  are  to  indicate  the 
coarse  which  tbe  vessel  giving  them 
intends,  herself,  to  take,  and  are  not 
therefore  appropriate  to  be  given  by  a 
steamer  not  iu  motion.    {Id.) 

7.  A  clause  in  a  bill  of  lading,  given  to 
the  shipper  of  goods  by  a  couimou  car- 
rier, exempting  the  carrier  from  liabili- 
ty for  loss  of  the  goods  from  certain 
causes  is  binding  upon  the.siiipper,  as 
a  special  contract  between  tlie  parties. 
{Steinicay    agt.  JBrie  BaUway^  43  N. 

8.  But  wheT>o  such  clause  releases  the 
carrier  *'from  damage  or  loss  to  any 
article,  from  or  by  lire,  or  explosion  of 
an  V  kind/'  it  does  not  release  him  from 
liaoilily  for  dauia^^es  by  those  means, 
resultiug    from  his  ov^n    negligence. 

ird.) 

9.  It  is  negligence  in  a  eairier  to  omit  to  < 
furniflli  for  its  vehicles  and  mactiiinery 
for  tlie  transportation  of  giKids,  any 
improvement  known  tb  practical  men^ 
aira  whiek  has  actually  been  pat  inro 
pmotioal  use;  but  a  lailnre  «o  take 
every  'pussibte  prMsatition  whieh  the 
hiipiest  aoieutifie  skiH  ssi^j^i-  sugg««t, 

Vol.  XU, 


or  to  adopt  sn  untried  machine,  or 
mode  of  construction,  is  not,  of  itself, 
negligence.  {Id.) 

10.  AeeordiDtrly,  where  goo^^s  having  l>e«Bi 
shinped  upon  the  det'elidHUi's  railway, 
nnder  a  bill  of  hiding  eoittNJniug  a 
clause  releasing  it  from  liability  **  lor 
daniave  or  loti«  to  any  article  from  or 
by  fire,  or  exploeion  of  any  kind." 
were  desiroyed  by  lire  kindled  by 
sparks  troui  tbe  ioeowotive  haaiiof 
them. 

Eeldf  that  snch  dause  did  not  exempt' 
the  defendant  from  liability  for  loss 
by  lire  occasioned  by  ihe  oiniseion  to 
apply  to  the  loeomotive  any  apparatus 
known  and  actually  in  use,  which 
would  prevent  the  emission  of  sparks  i 
but  held  further,  that  the  charge  of 
the  judge  that,  if  the  jury  should 
find ''that  a  loeomotive  could  be  so 
constructed  as  to  prevent  the  emission 
of  pparkif,  and  i hereby  secure  combust- 
ible mutter  from  ignniun,  and  the  de- 
fendant neglected  so  to  conr<trnci  this 
locomotive,  they  should  find  for  plain-' 
tiff,  because  there  was  a  duty  upon  tbe 
defendant  to  use  eveiy  precuntion  and 
adopt  all  ooiitriviiitet^s  known  to 
8Cte»io»-  to  protect  the  goodn  iiitrnt>ted 
to  it  lor  tranB)H>rtati<>n,'*  whs  error  and 
not  in  accordance  Willi  the  correct  rnto. 
{Id,) 

See  Bills  of  Exchakgb.  [Id.) 

CONTKIBITTOKT  NboLIOKNGK.   {Id.) 

AOBBKiiKKT.    <a7  Barb.)  * 

Cabribrs.    {Id.) 
Kailboad  Companies.    (Id,) 

11.  In  an  action  to  recover  damages  for 
personal  injuries  arising  from  negli- 
genee,  the  evidence  touching  the  neg- 
ligence of  the  parties  it  for  the  jurv. 
( Jfa^y  agt.  The  Neio  York  RaUfead 
Ctrnpany,  58  Barb.f  182.) 

12.  Whether  U  was  negli^nce  in  the 
plaintiff  to  walk  npon  a  sidewalk  in  a 
dark  night,  without  a  light,  is  a  ques- 
tion of  fact  for  the  jury,  and  not  a 
question  of  law  for  the  court.  "  {Id.) 

13i.  8o,  also,  as  to  the  treatment  of  the 
party  injured ;  it  being  ihe  dnty  of  the 
{lerson  injured  to  titke  proper  care 
thereof,  and,  if  necessary,  ut  employ  a 
competent  sni-geou,  evidence  loiich'ing 
the  injury,  and  its  treairoeui,  is  imtp- 
erly  submitted  to  the  jury;  huq  th« 
question  of  the  negligence  of  the  plHin- 
titf  in  regard  i«  the  injury  1»  for  the 
jury.    {Id,) 

14,  The  owners  of  the  vessel  Hre  not 
bound  to  close  the  hatehee  at  night  so 
few  to  protect  from  injury  a  trespasser, 
or  one  who  has  no  nght  of  liceiise  to    ' 
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15.  The  principle  on  which  ownert  of 
tile  property  art  HaMe  fer  imjUi  of  t»eR- 
hgekn  in  i>ie  nee  thereof,  ie  rbat  they 
are  in  diitv  bound  to  iieep  their  prop- 
«rlv  in  eoch  a  eonditioB  that  P«noiM 
wlio  are  lawftiH v  on  the  pmmiaet  rfiall 
Ml  be  JDjared ;  ^t  it  doea  n«t  extend 
to  llioee  who  are  on  the  preiDieei  of 
oChetv  wftthottK  figfat,  or  witbeat  per- 
miMloii.    iI<L) 

M  A  pier  like  any  oAier  pabHe  pkoe, 
«n«  be  tnpe  in  nepHk  f  andifilb  not 
aad  damage  ensaee,  thw  patty  whote 
4»cy  ic  ie  to  keep  Hin  repair  w  tiable 
for  hie  nei[Kgeiiee.  B«t  if  pereone 
«tii>K  sack  pmf  know  thai  it  ia  mnafe 
fbr  ase,  and  with  thai  knowledge  nse 
it,  and  snecala  loM.  the  ^oetiwe  timt 
ane  who  eoiitrilmieB  lo  wm  itnnry  can- 
net  reeover"  daaiaiiea  for.  laelr  ttnatr, 

Tf,  Where  it  appears,  ia  ench  a  eaae, 
fron  Uia  pUiiitiire  owa  teeUniony, 
that  be  was  uware  that  the  pier  was 
out  of  repair,  and  in  a  dantferooe  can- 
ditioa.  and  yet  lie  direeied liis  horse  to 
be  driven  ou  to  it,  the  qaastion  wheth- 
er the  plaintiff's  own  neglitfenee  con- 
tribnied  to  an  injury  sustained  by  the 
horse  should  be  submitted  to  the  jury, 
with  instnictiune  that  if  it  di4,  the 
plaintiff  cannot  recoyer.    {Id.) 

18.  A  canal  boat  eaptain  ia  charge  of 
the  plainiiffs  boat,  having  reason  to 
thinks  and  believfitg  that  the  gat«s  of 
a  lock  were  in  bad  repair  and  insecure, 
in  the  absence  of  the  lock-tender,  un- 
dertook to  take  the  boat  through  the 
lock,  aa  by  such  case  he  was  author- 
ized to  do.  He  had  uo  notice  fh>in 
the  defendant,  whose  dnty  it  was  to 
keep  the  lock  in  safe  condition,  that  it 
wae  itieeenre ;  boats  had  b«eu  passed 
tbrootfh  the  lock  «p  to  the  time  in 
Moation ;  and  it  was  to  be  inferred 
from  the  eyidence,  that  the  captain  be- 
Uoved  be  could  pass  the  boat  safely 
throngh  ;  the  gates  gave  way,  and  the 
boat  was  ii\|ared,  a^d  delayed  for  iv 
pairs. 

Held^  that  the  plaintiff  Wat  entitled  to 
recover  damages  on  aoooant  tliereof. 
{Jaktmrn  agt.  i^s^tisa,  3  Latrnt^  433.) 

Ar  Common  Carrtrb.  {Id.) 
HA8T£it  J^D  Skryakt.  {Id.) 


NEW  YORK  CITY. 
g$e  Atatutb  or  Limitations. 


• 

1.  The  provit-ion  of  the  aet  of  l«57,  to 
amend  the  chatter  of  the  city  of  NeW 
York,  ( Lmm of  lSSaf,cLi46,^  7,)  re- 
qnirYBvrall  resolntiens  and  reports  of 
comaHtroes  which  shaU  resomroend 
any  spoeiffo  improvement  iivyolying 
the  apprapriataon  of  pablle  monevs,  or 
the  taxing  or  assessing  ef  the  eitiBeas, 
to  be  published  ia  all  the  newspapen 
employed  by  the  eorporaiioii,  ie  to  bo 
eoDsidered  dw-eeim;  and  a  departaro 
therefrom  through  mistake,  or  e^a 
BOf  ligenee,  and  not  iateuiiofuilly,  will 
not  vitiate  the  _proceod4nf».  {Mmtkr 
9f  HM^toiv  ^  Bttrh,,  174.> 

3.  But  the  tnhpemtont  clause  of  tke  tame 
section  which  direots  that  snob  resola- 
tions  and  reports  "  shall  not  be  paseed 
or  adopted  until  after  snch  nottee  Imt 
been  published  at  least  two  days,**  ia 

firohibitory ;  and  a  pastago  of  a^ieso- 
II r ion  or  reporo  whnont  a  eompliaaco 
with  the  condition  of  snch  clause,  ia 
illegal.    {Id.) 

3.  The  statnce  doee  not  require  two  rub- 
neations.  It  is  sufficient  if  two  daya 
shall  elapse  l>etween  the  publication 
of  the  notice  and  the  passage  of  tha 
resolatioa.    {Id,\ 

4.  TIic  adoption  of  the  resolution  meana 
its  passage  by  both  boards ;  and  it  ie 
only  necessary  that  two  days,  after 
publication  of  the  notice,  shall  Inter- 
yene  botwoen  the  introdoeiion  of  th<* 
nsolotion  and  its  fSnai  passa^  in  boih 
boards  of  the  eommon  coaueii*     {Id.) 

5.  The  aet  of  the  leglslatiire,  of  April, 
1870,  making  further  provision  for 
the  government  of  the  city  of  New 
York.  (Zow  0/1870,  o.  «l,J  does  not 
apply  to  cases  which  nad  Arisen  before 
the  passage  of  such  act ;  but  was  }tro 
spective  only,  in  requiring  the  amoniit 
eironeoujilv  to  bo  aMessed  to  be  de 
ducteii  (MoUUr  of  Eager  «  o^,  58 
Barb.,  557.) 

6.  It  it  erroneous  to  charge  npon  the 
owners  Of  loU  assessed  for  lading  a 
Hioolson  pavement,  the  cost  of  cross- 
walks directed  by  the  ordinance,  but 
which  have  not'  been  actually    h»id. 

7.  A  charge  of  two  and  ore-half  per  eont. 
for  eollnetitig  an  assessment  is  not  er- 
roneous. The  statures  give  the  per- 
cenuge  ou  the  whole  amount  assessed 
and  collected.  {Id. ) 

8.  A  contract  for  laying  a  pavement 
should  ntit  include  an  allowanee  to  bo 

(43  N.        paid  to  the  contractor  for  extra  rom- 
peasatiou  in  case  the  "work  thiOl  bo 
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eoupleted  before  tb#  time  fixed  by  th« 
eoiiimet.  {Id.f 

KOX-IKPRISOimENT  ACT. 

1.  The  MffidHvIt  presented  to  a  jnetice  of 
ihe  peace  nuder  the  act  to  aboliith  im- 

Srittiiiuuent  for  debt  (1831,  ch.  300«  $ 
3),  HA  the  baflis  for  a  short  attachment 
need  not  state  facts  showiiiif  an^  fiaad- 
uleut  or  improper  HCt,  as  required  in 
the  affidavit  on  lipplicaiioti  for  a  lou^ 
attach  iiieiit  [SU9€M  agt.  BentoK,  3 
JjaMing,  156 ) 

2.  Bii(,  qnert,  wliethersii  obfection  that 
the  anidavit  does  not  state  the  fnetti 
which  ahow  th«tf  lb«  claim  if  o»  con- 
tract, and  whieh  render  a  warrant 
hnpntMible  under  seetioa  30,  is  not 
avaiUbie  to  the  defendant.    (Id.) 

4  When  it  appears  on  (be  return  of  an 
aiiachiuent,  issued  under  section  'JQ^ 
tliai  pro()erty  has  lieeii  atlaclied,  but 
that  copy  of  the  inventory  and  attach- 
ment have  not  been  (terHonally  served, 
the  jnaiieo  obintiis  no  jtiriMliction  of 
the  person  Qutii  tha  return  of  a  snaa- 
'  mons.  (f  3^)    (Id.) 

4  If  therefore  tlie  defeadwit  appears  on 
.  return  of  thesumnioiis,  joins  istsue.  &a., 
witlionr  elr|ectlng  t6  the.aofficiaiiey  of 
tlie  affidavit  np<ni  which  the  attach- 
ment tsiuedf  he  waiTOsan  irregubihw 
in  that  rvspeet;  and  this  it  so,  all 
thoajpii  he  appeared  specially  for  the 
|Mrp«Nie,  and  tooli  ihe  obteciiini  on  re* 
retam  of  ^e  attaahment.  {id.j 

NONRESIDENT. 

h  Th^  defendant  is  a  mannfie^tttrer  and 
dealer  in  carriages.  His  store  is  on 
the  corner  of  10th  street  and  Broadway 
in  the  city  of  New  Toric ;  over  liia 
atore  is  a  furnished  apartment  ia  which 
be  has  his  meala  cooked  and  sleeps. 
This  apartment  he  has  occoipied  tor 
fifteen  years.    About  a  year  ago  he 

.  hired  a  hoase  in  Litohfiald,  Conneeti-. 
cut.  and  moved  hisiamiiy  into  it  from 
this  city.      This  place  defendHUt  calls 
his  home,  and  Kues  to  it  every  week. 

ffeUU  on  motion  to  VHeate  an  aUaekmmU 
agaiuHt  defeudaut,  that  he  is  a  nan  veti- 
daU,  and  iibat  '  the  motiou  should 
be  denied.  (if«irpiU  agt,  B^kldwin^ 
•a<i,270.> 

NOTIOHi 

1.  When  notlee  of  recindlng  of  a  con 
tract  is  given  to  such  an  agent  or  em- 
plove  ot  one  of  the  parties  aa  is  anthor- 
iMd  to  stand  in  £ils  plaeeand  represent 


h4m  In  bis  hnslnass,  or  in  the  partienlaV' 
branch  of  it  oonneeted  Mrkh  the  sub- 
iect  matter  of  the  contract,  it,  is  sn0l- 
cient,  though  snch  notice  is  not  bi-eught 
home  to  the  partv  h{m»eif.  (Z>t//<>aagt. 
A  ndtrton,  43  If, '  r.,  288. ) 

3.  The  oossmoD  law  liability  of  ^mmon 
carriers  cannot  be  limited  by  a  notiee, 
thoQgh  sueb  notiee  be  4>rongh|  to  tiie 
knowledge  of  the  pemon  whose  prop- 
erty iliay  carry,  but  Snob  liability  may 
be  limited  by  exarMi  contract^.  ( Biu- 
svsi  agi.  DM*  ixpreta,  43  >'  T-  364.) 

8.  The  flix  months  notice  to  creditors, 
given  by  the  ezeentors*  ander.ihe  Re- 
vised Srataies  (S  B.  «.,  89.  A  39,)  whenr 
daly  published,  exempts  sscnasecotors 
ftt>ni  aH  ttabf  tity  to  the  arediiorsof  their 
tenraror,  whose  claims  are  not  present- 
ed, for  any  assets  paid  over  id  good 
f  HI  ill  by  them,  in  sa(isfaetk>o  e#olii>ms 
of  an  infbrior  decree,  or  of  legacies,  or 
in  making  distribntiun  to  the  next  of 
kin.  (i^ritm  agt.  I^jMr,  J&nMtor,  ^., 
43.  If.  r.,521.) 

8m  PnpMuaOBT  Notb.  {Id.) 
VsKDBa  AMD  Vkmimw.  (Id*) 
Appeal.  (*2  Lwmuf^} 
Cosi«oif  Carwjbub.  {Id.) 

LlM.  {fd,/ 
UoKfOAOBk  (Id.) 

NOTICJE  FILED  IN  TOWN  CLERK'S 


See  Lien    {^ Lanring.) 


•t 


NOTICE  OF  APPEAL. 

10.  The  plaintifi,  in  an  action  on  contract, 
before  n  jastioe  of  the  peace,  recovered 
|13J  78  damages  and  |13  05  costs. 
The  defendant  appealed  to  the  county 
court,  and  in  his  notice  oif  appeal  speci- 
fied the  following,  amongst  other  par- 
ticnlans,  In  which  he  claimed  the  judg- 
ment shofild  be  more  favorable  to 
himt 

**7th.  Tf»  jndgmeat  shfKild  have 
been  more  favombte  to  the  defeii'iant 
in  that  dnrnHges  shonid  not  have  been 
so  gitsat  by  $25." 

"8th.  Judgment  shontd  have  boei^ 
more  fhvorable  to  defemdaiit  in  that 
daiu.(ires  should  have  been  nyt  to  ex- 
ceed t|100«  and  should  not  hAve  been 
more  ilian  $/5."  (Putnam  agt.  Heaih^ 
anU,  26:2.) 

11.  In  the  coanty  aonrt  tha  plaintiff  had 
iudgment  for  f  119  17  dHuiages,  being 
|1€  61  leas  than  he  reeoverad  i|i  tlv» 
court  below: 
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field,  thAt  the  pUintiff  wm  entitled  ,to 
cotU.  The  stHtemeot  in  the  appelUnfi't 
notice  of  appenl  ii  fkudly  oefective. 
Ii  18  im possible  for  the  reepondeot  to 
know  whiit  tam  the  appellant  i»  will- 
ing the  Judi^meni  whoufd  be  reduced, 
HUtl   it    IS  thin  iuforiuHtinn    he    whs 

,  bound  to  fnrnish  by  his  notice — he 
•liould  have  named  tlie  pitcue  turn  to 
which  the  jnd/^em  should  be  reduced. 
( The  deeimtn  in  the  com  of  Oray  oat. 
Mannak,  30  Bo»„  156,  not'ctmatrred  ta. 
aa  tiert  tke  luHeg  t/fappml  wu  that  Me 

\  Judffmmt  of  Ike  jmtke  Mkould  ham  6eM 
/iTasumitatexctBdiMif^.^    {Jd.) 


hi.  All  that  the  statnte  reonlres  is  that 
.the  tnodificuiion  desired  should  be 
elearly  Hnd  pre<^iseljr  stated,  and  it 
matters  not  in  what  langnaj^e  the  state- 
ment is  clotiied,  if  the  requisite  preei- 
«on  and  ceruuntj  are  obtained.    {Jd.) 


HOTICB  OF  TSIAU 

I.  Bj  the  Code  ($  412)  sermee  ofnQtice  of 
trial  by  maU  maj  be  made  sixteen  davs 
before  thli  day  vt  trial,  inehidin^  the 
day  «>f  •etrice:  and  such  eervioe  is 
good,  alihoMh  the  last  (16th)  day  falls 
on  Sunday  before  Monday  for  which 
the  canse  is  noticed.  Therefore  service 
made  by  mail,  on  the  4ih  of  the  month, 
for  triaJ  cd  Monda^tbe  i20th,  is  good. 
(Central  Bavk  of  WesUJutier  Co.  agi. 
Aldei^  ante,  102.) 


It  teenu  that  the  2d  subdivision  of  see- 
t}ott  407  of  the  Code,  providinx  for  th» 
comnntation  of  time,  that  **if  the  last 
day  l»e  Snuday  it  sJiall  be  excluded," 
does  not  apply  to  notice  of  trial  by 
jury.    (Id.J 


NOTICK  TO  QUIT. 

1;  In  an  aetion  of  ejeetment,  where  one 
of  the  defenses  urged  was  that  the  de- 
fendants wer«  the  leseees,.  and  had 
•otfceeded  to  the  poeeeesion  of  tenants 
at  will  ot  the  piaintift,  and  bad  re- 
oeived  no  noUoe  to  qnit  under  the 
atatute: 

Seld,  thaft  the  facts  did  not  constitute 
them  either  tenant*  at  will  or  by  suf- 
ferance, and  no  noiiee  to  quit  to  them 
was  necessary.  \^Seckhow  agt.  Schanck^ 
.43iV:  Jr^44S.> 


KUDE  PACT. 
See  CoHTBAOT.  (It.  T,) 


o. 


OFFER  TO  COVPJEtOHISK    ' 

,  1.  The  provisions  of  section  385  cf  the. 
Code,  allowing  an  offer  of  judgment, 
dDc,  by  the  defendant  to  the  plaintiff 
are  not  applicable  to  eqairahle  actions ; 
e.  g,.  an  action  tofinvrlrwe  a  mertgiiAe-. 
{Stetent  agt.  VeriatUf  2  XaaAiy,  UO.) 

OFFER  TO  PAY 
\See  UsUBT.  (43jy;  T.) 

OFFICE  AND  OFFICER. 

;1.  An  appointment  of  a  echwl  dietridi 
collector  under  tlie  statute.  {Law  18^, 
Art  3,  TuU  7,  C'A.,  5^,  $  'J2,)  made  hyi 

.  jMrol,  ^y  the  trustees  of  die  school 
district,  does  not  vest  the  title  of  uflke 
in  the  appointee.      The  appointment 

,    ahould  be  made  in  teritinff  ae  reqiiire<^ 

'  by  the  aiatute,  under  the  hiuids  ef  the 
trnsteea :  it  is  the  incumbent'^  eommie- 
sion  or  warrant ;  and  the  statute  hav* 

,  ing  depignaied  the  mode  and  man(ier 
of  making  it,  it  becomes  the  verv  es-^ 
sence  of  the  requirement.  (tiamH% 
agt.  Dinffnuin^  ante,  13^.) 

2.  A  ]Mrs/  «ppeintment  of  the  eollccier, 
by  a  sole  trustee  of  the  school  diatriet, 
the  execution  of  the  bond  bv  the  eel- 
lector,  the  approval  thereof  by  the^ 
trustee,  together  with  the  delivery  of  a^ 
tHX-warrant  lo  him.  constitute  him  an 
officer  defaetOf  within  the  meaning  of 
that  phrase.    And  his  dcts  as  such  de 

facto  officer,  are  binding  mion  the  pub- 
lic and  third  parties^  and  the  title  to 
his  office  cannot  be  inquired  into  col* 
laterally.     (Id.) 

3.  fine  so  far  as  the  offieer  himself  ia  em- 
ceriied,  the  government  may  try  the 
right  t<»  the  office  by  mu0  warranto;  and, 
the  title  to  the  office  may  also  he  qnes^* 
tioned  where  he  is  a  party,  and  is  satNl 
for  an  act  which  he  can  o'nly  justify  M 
an  officer.    {Id.) 

6.  The  sole  imetee,  (defendant)  who  at- 
tempted to  create  the  collector  an  efll- 
cer,  and  to  endow  him  with  the  righbi 
and  fnncrions  of  office,  but  disregarded^ 
the  provisions  of  the  statniQ  as  U>  the 
mode  and  manner  of  executing  tfie 

EOwer  vested  in  him,  ataiids  in  no 
etter  position.  He  is*  in  no  just  aenae 
a  stranger  to  the  acts  and  doings  of  the 
collector,  and  was  not  ignorant  of  the 
defects  of.  his  appointment,  and  I^nfw. 
it  was  void,  ana  yet  seta  him  in  motion 
with  a  coffiinaiid  to  seixe  and  sett  tlie 
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property  of  othert.    He  is  alto  linMe 
to  the  plaiiitilf  as  a  wrung-doer.    {IcL) 

8k  GoRPORATiOiia.   (43  N.  T.) 

LbOislatdrb.  (57  JSarb.) 
^.,T|OWK».    (Id,) 

ONUS  PBOBANDL 
Ai  ExBODTiON.  {Sl^  Barb.) 

;  JcjooMBN'r.    {Td) 

Cauhikrs.    (58  Barb.) 

P  AKTN  BItHHIP*     {Id. ) 
pROMUfiOBT  NotBfi.     (/<{.) 

opiNioxa 

t  • 

See  EviDENCB.    (43  if.  T.) 

£  Optmofts  can  only  5e  given  by  wit. 

Beasen  who  are  poeeeMed  of  s^ill  or 
/tocleitee,  npoa  the  subject  on  which 
'  thiftir  opinions  are  Hskea.    (Slater  agi. 

WUeofy  67  Barb.,  €04.) 

%  The  de^free  of  skill  and  scioQee  poe- 

•  aesaed  is  a  qneailun  of  law,  for  tlie 

;couri  to  determiue,  and  whiofa,  iii  the 

-ftppellabs  eouti,  oan  be  reviewed.  {Id.  >» 

X.  A  libenil  rule  sho^ild  be  applied  in  re- 

^l^ard  to  evidence  coticeruiu|(  diseaises  in 

auiiuaU ;  it  being  rare  ibat  persons  san 

be  found   who  make  the  ireainient  ol'- 

.  fiiaeildes  iiir  domesiie  aaioMda  a  diaiHict 

.  prol«»sioiK  or  aitaiu  to  a  great  skill  or 

iSQJeuee  ihereio.  {Id J 

4^  The  best  skill  and  science  that  can  be 

'  jsxpected — ait  tliat  eaxi  be  practically 

admi),ted  in  such  cases — ib  tbeevideuoe 

,'of  persons  who  have  had   much  ex- 

'  pt:rieuce,  and  have  been  for  years  made 

,  acji^aainted  with  such  diseases,  and  iheir 

treatineut.  Tliey  may  give  their  oipin- 

ions  uiKin    such  experience,   ind   on 

■taiemenis  ot    fact  upon  which  their 

tfpiiiioiis  are  based,  as  same  eviience, 

Mar  be  cousi'lered  aud  weighed.  {Id.) 

5w.  >l^bere.  in  an  action  to  recover  dam- 
/ages  for  a  breach  of  warrantv,  in  the 
.jale  o/  a  vow.  a  witness,  after  slating 
that  lie  liad  owned  cows  that  had  the 
born  (iibtemper,  aud  had  doctored  ihem, 
^u»  asked  ^'bow  does  the  horn  dis- 
Cbuper  ulfoct  the  eow  t  " 

JafUdfibLHi  uUhongh  the  form  of  tlie  q^u^s- 
.  uoi;  inJglit  be  deemed  to  call  for  an 
.  ppiuHiUr  vet  liiat  an  anawer  stating  the 
(^wit((esse^s  experience  in  such  cases, 
'beiD^asio  a  luaiUar  of  fact,  was  ad - 
.miij|4iule,  not  as  au,  opimou,  but  am  a 
.facv  (M) 

C.  tl^i  opinion  of  a  wltdess  as  to  the  val- 
''tte  of  riei^\*Ti-es  tendered  by  the  piaiurili 
'  io  i^e' defendant,  (I)  In  procni'iug  the 


defendant'ii  poper  to  be  discounted,  an^ 
procuring  loans  for  him  in  that  way.; 

(2)  In  indorsing  the  defendant's  paper, 
and  thus  aiding  him  with  his  credit, 
either  by  way  of  sale  or  loan  of  credit ; 

(3)  For  time,*  travel  and  expenses  in 
going  to  dlfleren  thanks  and  places  to 
get  tne  defendant*)!  paper  disconnted 
and  renewed,  is  inadmi'sible.  { jnrrt^s 
agt.  Hotc/disiySSBarb.,  77.) 

7.  Opinions  of  witnesses  are  not  eomna- 
tent  to  fix  a  prioe  for  the  use  of  ereoit, 

' where  no  price  was  agreed  upon;  iipr 
th^  rcaaou  thi^t  credit  eannot  he  said  ;o 
have  any  regnlcr  aud  current  market 
vnloe.    '{Id,} 

8.  If  time,  travel  and  expentie  are  ex- 
pended  or  incurred  by  an  indorser,  for 
bis  principal,  independently  of  th^ 
brokage,  the  indorser  may  recover 
thefretor.  upon  the  general  promise  to 
pav,  whatever  sum  he  can  *  prove  the 
services  to  be  worth,  not  to  the  defend- 
anr^n  the  partfctilar  oInNHMStknces  m 
winch  he  was  placed,  but  aecordinflr 

.to  the  genepil  price  aud  value  of  suva 

'services.     (Id.) 

.■ 

9. '  This  may  be  proved  by  tho  opininut 
of  witnesses  w  no  are  qualified  To  jodga 
of  the  vahie  of  the  sor  vieea.    {Id.) 

OBDER. 
Sie  P|ti.OTiCB.  t^  Jjantiup.} 

'    ORDEU  O  P    COUNTY  COtJBT. 
See  IvsoLTBKT  DBBtt)k.  f2  Ldnsutp.) 

OVERSfiEE  OP  HIGHWAYS. 

it.'*'  .      ;     .  .• 

'.Sef  HiOHWAT.   (2  Lantmg.) 

OWNERSHIP  IN  COMMON. 

I.  One  or  two  owners  in  common  of  a 

,  cilMiit«i,  beinir  in  sole  tiossessioni' let  it: 

•ibraii  agt«ea  priee.    The  hirelr  was  ig- 

,    noraiU  of  the  ownership  in,romuioii, 

•  but  being  alter  ward 'notified  of  it,i!e- 
fbeed[  when  ehe  iiire  was  due,  to  pay 

•  bis  bailor  more  thai^Jhat  poftion  tiiere- 
of,  which  represented  the  lattev*s  inter- 
est;  the  bailor    sued    lo  ^recover  tlie 

.  baMf)^,  lend  theliir^rseCtil)  an  assign- 
■    tiihwl  of  th6  same  ft^m  the  othet  owh<jr 

in  c<mimoii.  ktid  ti^at  'upon  an  'aceouni- 
;    iitg  tov  profirtr  Wf  the'c^hnttel,  a  tHilniice 

would  be  found  dne  tot  him  aevuc^h  «a> 

signee,  but  failed  to  establish  the  latter 

allegaiion. 

;J7e/dl.  that  the  bailor  could  recover  th« 
balance  of  the  price  agreed.  H/bi(cr 
agt.  Mag^,  2  tJiitiil^,  162.)    "      ' 
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%  pwntfn  in  common  of  gmhi  or  other 
persoiml  property,  in  ito  nainre  sepa- 
rable tu  respect  to  qaantity  and  guil- 
ty by  weigtit  or  meMsnre.  may  sever 
tbeir  portions  oif  the  comuio It  bulk  at 
will ;  and  where  one  of  such  owners 
is  in  posseiwian  of  the  who.e,  his  re- 
fusal to  permit  the  sepurMtion  by  aii- 
otlier  owner,  of  the  lait«r*s  sbnre,  is 
equivalent  to  conversion,  and  irover 
will  lie  in  cinisequeiice.  (OhamBom  ag». 


p. 

PARADlS  GftOimO. 

If  AJYDAMim.  (»  Bafh.) 

PAKENX  AJND  CHILD. 


Se$  AppRBimos.    (43  iT.  T.) 

1.  ^here  the  mother  of  a  child  who  is 
fatherless,  is  abnndaiitly  competent  to 
provide  for  her.  and  there  is  no  allejura- 
iUa  of  her  oaHiuwes,  she  is  the  prop«r 
person-  to  have  the  c««tudY  of  the 
child,  instead  of  strao^ers.  {The  People 
et  i-eL  BarboAT  agt.  OaUt^  67  Barb., 

8.  In  saeh  a  ease  the  prefereoees  of  a 
child  nine  years  of  age  will  iM  ensir^y 
disregarded.  {Id.) 

8m  AppRBirric«8«    {Id,) 

.  PttlKCIfAL  AND  AGBWT.     (Id,) 

PARfttES. 

L  ApiirtytomiaetkmmaybfteoBi^Hcd 
fo  attend  for  his  txaminatian  before  a , 
jndffe,  as  a  wifaesSi  nadar  eectiefi  J91 
of  ihe  Code,  in  whatever  county  he  is 
served  with  a  sammons  »md  notice  U> 
attend  for  such  examination,  althohgti 
he  be  a  resident  of  another  comity. 
(It  seems  that  this  section  of  the  Cuoe 
should  be  amended  in  this  respeet,  hs 
it  may  operate  oppresnively  and  pre- 
judicially lo  the  party  to  be  exuiniiied 
in  niaii/ coses.)  (Todd  agt.  Lamf>den,y 
ante,  m) 

%.  A  pUinutf  who  seeks  to  obtain  an  ac 
c^mU  of  the  petmnuU  estate  vrh'nA}  Ciiin9 
to  the  hands  uf  an  administrairix— «lie 
being  dead,  her  ^^erwiut^  reprtMntatives 
are  indispensible  parties.  [SiUiOee  agu 
Smith,  ante,  418.) 

3. , And  the  persons  who  are  in  possess 
ions  of  the  lands  sold  by  the  sitnogMie 
to  pay  the  testators  debts,  are  inter- 
ested ilk    having    the   adminisirati  ix, 


T«preeeiitatlve8  UMle  iwnies  k^flie^nd 
that  it  may  be  establi^ed,  iri»  can  be, 
tliat  debts  of  the  teslaUir  wsre  mpnid 
at  the  time  the  qvtier  of  the  surwgute 
to  sell  was  made,  (/tf.) 

4,  An  oiler  to  pay  whatever  may  be 
fennd  due  nfMNi  we  morigiMios  in  an  in- 
dispensable avelment  in  a  bill  to  re- 
deem, or  a  tendei  «f  aa  amouut  whieh 
the  i^ainiilf  ooucedes  to  iMf  due.  With- 
out one  or  ibe  oU»er  of  tiiese  aver- 
menu.  Use  corapbuut  does  luH  suta  a 
cause  of  «M;iaoa.  (J4») 

5.  The  law  of  this  state  no  longer  per' 
mite  action^  to  be  prosecuted  iu  the 
name  of  nominal  plain litfs.  The  mo- 
ment the  ia«i  appears  that  the  plaintiff 
is  not  the  real  party  in  interest,  ih^ 
action  is  ended;  no  matter  what  is  tfab 
obaraoier  of  the  iusirameut  on  a'bich 
it  is  founded ;  whether  negwtiabie  or 
not  I  or  w  bather  the  Oefeudaut  has  or 
has  not,  any  defsuse  to  the  todebted- 
nesfl.  (Mkilun  agt.  Ai^er,  57  Barb^ 
179.) 

See  HusBAKD  akd  Witb.  {Id.) 

€.  Where  fraudulent  assignments  ma4» 
bv  a  jiulgaieut  debtor  are  obstacles  iu 
toe  way  of  a  creditor's  ooilectiuK  .^i'* 
demand,  ail  who  have  pHrucipated  iu 
creating  them  are  properly  made  par- 
ties to  au  HGtion  to  set  the  aapu^nmeai 
aside.  {Bennet  agt.  McGniref  SoBat-b. 
625.) 

8u  Apr£AU  (2  LamnngJ) 
,      PAUi>K|L  {Id-) 
Plkadin«.  .(ill.) 

PABTlTIOlSf. 

1.  By  paffial  between  two  having  a  oou- 
traet  for  land,  good  betweeu  ib«uip 
selves.  (Jayioragt.  To^ioTt  43  N,  JT.* 
578.) 

%  Allthft  parties  to  <cn  aoticm  fbr  pnrtl^ 
tion  were  the  heira  at  law  of  a  former 
owner  of  Hie  premises,  who  die'!  in- 
testate, and  they  t<K>k  title  to  the  iHiidt 
in  question  by  descent,  as  sucti  heirs. 
Tnc  coinplHtnt  Hlie^ed  that  eHCti  of  iha 
iiiub  pHi'Ues,  plaint iHs  anu  d«TeiictriUts, 
was  seized  in  fee  simple,  nnd  enitlled 
to  unts  tfqual  undivtdfii  ninth  part  of 
said  prenii.-tt.s.  The  judge  before  whom 
the  action  wus  tiied,  without  a  jury; 
found  as  matter  tif  tact,  and  Held  ae*a 
cotictusion  of  law,  that  eight  out  of  tha 
nine  p}«rties  And  heirs,  itad  Inson  ad* 
vsinced  by  the  intestate,  iu  snmsdiffeiv 
iitg  in  amount;  to  the  uiuUi,  no  all- 
Tancc  iwhatever  had  been  made ;  'aud 
I      yet  the  judg^  h^ld  au^l  decided,  aa  a 
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of>ncliiaioii  of  law^  »d4  adjmdiEed,  that 
t|»e  piuru)  «Jid  •haitsfl  o(  Mid  |:t>'cuu8e8, 
*tbel<Migiu){  to  the  pliiiiitilf»  and  other 
fMMTtieK  to  tli«  action"  were  '*  correctly 
stated  and  set  fortli  in  ike  compl»\ni ;" 
aiid  ihat  tlie  nlaiutiffii  were  "entiiled 
to  jadfrmiBiit  ror  partition  and  jdiviraon 
of  said  hrnds  »tid  preintsea  between 
tbem  H8  demanded  in  naid  eomplaiut;" 
'Which  was,  that  partttion  ni^rht  b« 
made  according  to  the  rtjfhts  aiid  inter- 
ests of  the  seveml  pHrties  as  befivre  al 
legM.  'Th(»  Jlidjirineiit  or  decree  fol- 
lowed the  coneliirtion  of  law,  and  ad- 
jndged  and  decreed  that  *'each  of  said 
phiintrfTir  and  defendants  is  entitled  to 
the  equul  undivided  one  oimh  part  #f 
sftid  lands  and  preniiDei»."  No  notice 
was  *.aken  of  the  advancemeate.  in  the 
decree,  or  in  the  conclusions  of  law, 
b'nt  each  party  was  decreed  and  ad- 
jndged  to  be*  entitled  the  same  as 
though  no  tidvancement  had  been 
ihtede.  ffeldj  that  this  was  wanifest 
«#ror,  and  that  the  exceptieim  te  the 
findings  aiid  eonclmione  of  law«  in 
tJtis  resitect  were  well  taken.  {Sokart 
agt.  Habarl,  57  Barb.,  U96.)    . 

%  That  it  was  quite  probable,  in  view  of 
all  the  facts  prevented,  that  some  of 
t%e  pai'ties  had  no  share  or  interest, 
whatever  in  the  lands  in  qaestion ; 
f^nd  that  it  was  certain  that  the  shares 
df  such  as  did  inlierit  were  altogether 
qnequal  in  proportion,  inasmuch  as 
their  advaticeueuta  all  differed  i» 
amount.    (Id.) 

4.  That  the  party  who  had  not  been  ad- 
vanced at  all  had  Inherited  mtirh  the 
largest  share,  and  possihly  the  wh^e, 
depending  npon  the  valne  of  the  prem-  ; 
ises,  as  compared  with  each  of  the  sev- 
eral advaoRcments.     {Jd.) 

5.  The  statnte  {IBS  754.  $$23.  24,^ 
provides  t^Ht  the  valoe  of  all  advance- 
ments made io children  bran  intestate, 
vhall  be  raekoned  as  part  of  the  real 
and  personal  eHtate  of  the  intestate; 
andifanjjr  advancement  shall  be  equal 
er  superior  to  the  amount  or  share 
which  the  child  ho  advanced  would*  he 
entitled  to  receive  of  the  reiil  and  per- 
SoiihI  estate  of  the  deceased,  then  such 
«hildai)d  his  desoeiidiints  sIihH  be  ex- 
filnded  from  ciiiy  siiare  ot'  the  real  and 
personal  eatutrot'  the  deceiised.  And 
in  case  ilie  advancement  is  ie^s  than 
•nrh  share,  ibeu  the  child  w^  advanced 
fhali  be  entitled  lo  receive  so  much. 
mUv,  of  the  iieraoual  eai^iie.,  and  to  in- 
Iwr'itso  uacii  only  of  the  rent  estate  of 
the  inteHtate,  as  siiall  be  sufflcienl  to 
Illlike  aU  Uie  shares  of  the  children  in 
•QCh  real  and  persuiml  estate,  and  ad- 
ivauceukcuts,  to  be  equal,  as  near  as 
can  be  asii mated.    (Ua.J 


6.  Where  the  ri/^ts  and  interests  of  the 
aeveral  parties  in  partition  suir.^  have, 
by  the  jndgment  or  decree,  been  ad- 
ji'id^fed  and  decreed  to  be  aliogether 
different  from  those  to  which  ihev 
were  entitled  bv  law,  it  seem»  there  u 
no  way  by  wnich  tlie  error  caa  life 
Temedied,  except  by  a  reversal  of  the 
Jodgweut,  and  the  ordering  of  a  new 
trial.     (Id.) 

7.  It  is  no  answer  to  an  oltjection  that  ik 
decree  >n  partition  ia  erroueoas  in  id 
«hdjudicaiion  as  to  the  righra  and  inter- 
ests of  the -several  parties,  in  the|>rem- 
isee,  that  inaemneh  as  the  lands  have 
%eea  ordered  to  be  nold  and  tlie  pro- 
ceeds of  the  sale  over  and  above  ceeta 
and  expenaes,  br«Mi|iht  into  ooort,  the 
ritfhis  of  all  the  parties  may  be  »<liitstr 
ed  properly  in  u»  dietributiou  of  the 
proceeds;  becanse  the  nruceeds  can 
only  be  distribnted  acooraii^t^  to  the- re- 
spective rights  of  the  iwirttes  as  ad- 
jadged  and  detenmned  by  the  <Vecree 
or  judgment ;  and  each  party  wiH  have 
tlie  same  intarest  in  tlie  proceeds  <^ 
the  sale  that  he  had  in  the  laud  sold. 

6.  Where,  in  a  partition  suit,  tlas  de- 
fendants alleiged  in  their  iinswer  thui^ 
certain  conveyances  made  to  parties 
to  the  suit,  by  the  former  owner  of  the 
premises,  by  way  of  Hdvaiicenientb, 
were  void  by  reason  of  niidae  influence, 
ajid  incompetency  of  the  grantor ;  and 
the  court,  on  the  trial,  refused  to  hear 
the  evidence  offered  in  support  of  such 
answer,  as  being  irrelevant ;  Held,  that 
the^  error  in  the  ruling,  if  any,  was 
vfoived  and  abandoned  when  ihe  de- 
jfeudants  used  tlKMe  conveyances  W 
establish  their  daleiihe  of 'advance- 
meuts  made  to  the  several  Krauiees, 
by  snch  conveyances;  sjid  that  Uwy 
eoald  net  ba  beard  to  complain  lAiafc 
tlie^  were  iiot  allowed  toeouiast  tiMir 
validity,    ild,), 

9.  Where  a  decree  in  partition  reqnTred 
the  jreferee  tf*  )>ay  and  dinchar/ie,  otA 
of  the  proceeds  of  tlte  Mile,  all  taxes, 
cliiirges  and  assessments  whicli  might 
be  alien  on  the  premises;  instead  of 
wlJch,  as  Hppeaie4i  by  his  report  of 
sale,  he  sold  sniijecl  to  such  liens ; 
Befdf  that  the  order  oontirmiug  the  je- 
port  was  erroneous,  and  tlie  same  wai 
revei-sed,  and  the  sale  set  aside  and 
vaeated  as  being  contrary  to  the  deuree. 
{Id,} 

PARTNERSHIP. 

1.  An  action  mav  be  maintained  asfmnsl 
tlie  representaiives  of  a  deceaseaparth 
uer  upon  a  pariuership  liability,  when 
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it  is  proved  that  the  sarviviaig  partner, 
ia  wholly  iiifwlveut,  without  tiral  ex- 
btiusiiiitf  the  reuietiy.  Ht  lew  eKftiimt 
biin.  1  Van  JUtMrnui,  Pi»pp€HhauMn,  43 
If.  r,  68.)      '^     ^        ^'^ 

,2.  All  cominerciHl  partiienhiiHi  existing 
between  i-litxeutf  of  the  two  couteudiug 
pHriieti  in  the  lute  war  with  the  southern 
8tMie«,  wei-e  difli0(»ived  by  the  wur. 
( Woods  ugt.  WUder,  43  aV.  JK,  164.) 

Z,  A  and  U  being  copartuersy  A  npou  his 
individual  creuit  obtains  a  loan  IVoin  C 
of  $1,20(1.  wbich  IM  aaed  in  tiie  paruier- 
»hip  butfineas,  but  is  credited  lo  A  per- 
sunaliy  on  the  pannership  books,  and 
so  remains  with  A*s  knowledge  and 
without  any  dissent  on  his  (tun  lor  five 

J  ears ;  at  tiie  end  of  thai  liiooi  A  and 
( enter  into  an  Hgreement  lor  the  set- 
tlement of  the  piOiuersltip  atfairSf  by 
which  B,  amoiig  (»ther  things,  agrees 
in  one  year  to  sutktfy  and  di»charge  all 
the  liabilities  of  the'  firm,  except  those 
to  A.! 

field,  that  the  loan  of  $1»200  was  per- 
suui*l  to  A,  and  that  B  was  not  obbged 
under  hid  agreement  to  pay  Lite  amount 
to  C.  (OibOt  Hgt.  Bales,  43  N.  V.,  19;!.) 

4.  The  amount  of  a  partnership  deposit 
with  nu  insolvent  banker  is  a  proper 
subject  of  Mei-otf,  in  an  action  brought 
b/  the  assii^uee  in  trust  for  ci-ediiors 
of  such  banker,  on  a  uuie  held  by  the 
banker  made  by  one  of  the  pariuei-s 
and  indorised  by  the  other  for  partuer- 
ihip  pui'puneM,  alihouKb  such  note  was 
not  due  at  the  lime  of  ihe  assiginnetit. 
(Smith  ttgu  FtUloiki  43  N.  Y.,  419.) 

&r  One  who  is  interested  iu  theseoaritiee 
pledged  by  an  individual  bank  for  its 
circniaiing  notes,  and 'who  has  signed 
the  Geitihcaie  prescribed  by  section  6 
of  the  act  of  1854.  (chap.  242,)  is  res- 
ponsible to  tliird  persons  us  a  general 
partner  in  such  bank.  {JuiUtMd  uut. 
WaUoti,  43  .V.  r.,  571.) 

ft.  The  oontinuatioii  of  (he  business  of 
banking  hfier  ihe  death  of  one  of  th) 
partners,  is,  as  to  all  tiie  sujrvivm's  iiH 
terested  iu  the  securities  n(K>n  which 
tiio  busiiie«s  is  continued,  u  coniiuUH- 
tion  of  tiie  partut-rtfhip.  axtd  •huv  remain 
JUubie  as  partners  ihcicm.  .\ia.) 

7.  Although,  ordinaHly,  one  partner  can- 
not sue  his  eopariiHsr,  at  law,  in  res- 
pect to  pat-nieriibip  dealingH,  if  the 
cause  of  action  is  distinct  from    the 

.  purinei'bhip  accounts,  and  does  not  in- 
volve their  concideraiiou,  the  action 
muv  be  niaiiitained.  {Howard  agt. 
France,  43  ^.  F.,  593.) 

Met  Acton.  {Id) 

HtltGiAL  ifsJOKUU    {Id4 


8.  When  one  partner  beeomes  liable  to 
his  Copartner,  in  an  action  at  law,  for 
the  portion  of  |iaruu)i-ship  funds  ii4  his 
hands  belonging  to  such  copartner,  the 
torin  ot  such  action  is  pro^ierly  for 
money  had  and  received  by  the  defend- 
ant to  the  use  of  the  plaintiff.  {UatM^ 
Joi-d  agt.  Baih^rd^  57  Bart.,  58. )\- 

0«  The  cases  in  this  state  are  quite  mii- 
form  in  holding  that  there  mut»t  be  not 
only  a  secilement,  hot  an  express  prooi- 
iee  to  pay,  before  an  action  at  law  by 
one  partner,  to  reoover  hin  share  of  the 
partnership  moneys,  against  aaother 
partner,  can  be  maintained.    {ld.\ .. 

10.  One  member,  of  a  partnership  firm 
ctuinot  become  the  individual  owner 
of  the  pariuertfhip  property,  wiiboal 
the  con  sent,  and  nj^ruiust  the  wisbee, 
of  the  oiiier  member.  (C*/msiock  agU 
BiLcltoMan,  57  JlatO.,  1*27.) 

11.  Althoogii  one  partner  may  tell  th« 
prQ|)erty  of  the  firm,  and  give  a  go^d 
title,  to  a  third  party,  he  eanuot  s^  to 
himself.    (Id) 

12.  A  sale  to  himself  is  simply  voids'  no 
right  or  interest  pasties ;  the  iegid  and 
equitable  title  remains  as  it  was  before 
the  aliewpied  trauefer.  It  is  still  Ifte 
property  of  the  fiii»,fhoU)cb  staiiding 
in  the  name  of  Ihe  iudiTidual  pajtner. 
{Id.)  "^ 

13.  Thus,  where  stock  belonging  to  a  pitft- 
uerniiip  Hrm  was  surrendered  by  one 
of  die  partners,  without  the  kitowle^ 
or  ooueent  4if  bis  |>aniH9r,  to  the  oom- 
pauy,  he  represeming  to  the  secretory 
that  he  had  aoihority  ftvm,  and  the 
eoneeut  oC,  his  |Mrtner  to  do  so,  ond 
procured  new  scrip  to  be  issued  to  him, 
In  his  own  name,  in  lie«  thereof: 

Beld,  that  the  transfer  waii  fraudulent 
and  v\»id ;  and  timt  an  assignee  of  the 
partner  not  coneenting  to  uie  iraiisfer 
could  inaintuiu  an  action  to  have  the 
Slock  restored,  and  the  title  thoi^to 
placed  iu  the  name  and  qiMler  the  cqu- 
trol  of  its  rightful  owners,  subject  V^ 
such  equities  us  existed  against  it  at  the 
time  ol  the  sale  to  him.    (id.) 

14.  In  an  action  betweoo  pannert,  §»  a 
settlement  of  ihe  coimrtoerKhip  aHairi 
and  lo  recover  a  bu)a)tk;e  chtiined  :by 
the  pU«iuiilf  to  be  due  to  hiM,  a  reoeiver 
will  not  be  ap}>oioied  to  sell  stac>k 
owned  by  the  nurtlcs  jointly,  thoiigh 
in  propeViioos  oepeiidMit  on'ibeKtitto 
of  the  partnership,  Hceoailts  b«|ius<#  it 
IS  >udii'ially  detennined  hew  BiQCHjof 
the  sUM-k.  belongs  10 each  party  {  where 
no  insolveuey  in  alleiied,  aad  the  -de- 
fendant denies  die  entire  equity  of  ihe 
oviuplaiiu,  and  utfbcii  aiui  epuifnil*  i^ 
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'  nne  half  of  the  stoflt  may  b«  tmii»- 
ftvrtd  10  the  pljii«fiff.  Mnd  to  le'we 
Brcurity  to  itnleninifv  him  for  any  bal- 
atiee  lie  imiy  eBtHbiinh  In  hie  fnvor. 
{BttckaHaa  agt.  Conutocky  57  far6., 
5<».) 

iSee  COMPLAIVT.     {Id.) 

EXECUTOBB  ANI>  ADMINISTRATORS. 

(Id.) 

15.  Oil  the  fommtion  of  h  partnership  be 
ttveen  8.  Sl  I.  unrier  the  firm  OHme  of 
**  J.  8./'  M  uote^wiu  mide  by  8.  io  4iifl 
own  name,  which  lie  proeared  to  be 
dieeoniited  by  tiie  plnintitt*  for  the  pur- 
pose of  enahlinK  him  to  imy  in  his 
share  of  the  cupirnl.  8.  did  not  repre- 
sent to  the  nlnintiff  that  it  was  a  4lrm. 
note;  anil  the  payees,  as  oficers  of  the 
plaiutifTs  bank,  knew,  or  had  (food 
reason  to  believe,  that  the  note  was 
not  the  note  of  the  firm,  bat  was  the 

V    individual  note  of  8. 

Betd  rhat  I.  was  not  liable  as  a  party  to 
•  the  not*!,  in  any  form  ;  and  no  recovery 
eonid  be  had  aioiinst  him  bv  the  plain- 
lilfas  holder  thereof.  (The  National 
Sank  of  C/iemung  atft.  Inm-a/tam,  58 
Jfarb./m,) 

Meld,  alio  that  even  if  the  note  had  been 
diseonn^ed  afrer  the  partnership  bad 
eoiiin>«noed  bosiness.  the  lef^l  pre- 
sumption  would  be  that  it  was  the  note 
of  the  individual  who  eiffned  it,  and 

-   iH>c  the  note  of  the  flt*m.  {Id.) 

J6L  That  to  entitle  ike  holder  to  rsoover 
in  such  a  ca»e,  aKninst  tlie  partnen,  it 
roust  Ko  further,  and  prove  either  that 
tlie  money  for  whicn  the  note  was 
given  was  borniwed  on  the  credit  of 
the  partnership ;  or  that  it  was  used, 
wheji  obtJiiued.  in  ihti  buoiuesa  of  the 
partnership.   {Id.) 

17.  Tliat  the  burden  of  proof  was  upon 
the  plaiuiilf .  to  show  tnut  the  note  was 
diseounted  upon  the  cntditof  the  part- 

'    osmhip.  lid,) 

It.  Tliat  if  the  lender  did  not  know  of 
the  purtnerithip,  or  if  the  money  waa 
Idaned  on  the  individual  credit  of  the 
maker  of  the  note ;  the  fast  thai  the 
money  was  applied  to  the  buaineO?  of 
Um)  t&rm  did  noioreaCe  a  liabititv  on  the 
part  of  the  flrni.or  roostituie  ine  lend- 
er aersditor  of  tile  Una.     {Id ) 

See  pRouisaoRr  'Sorts.  (Id.) 

49.  Alter  notiee  has  been  fffTen  to  a 
IMrm  creditor  by  eaeh  of  the  partners 
that  one  of  tben  has  witbdmwii,  and 
that  the  other  wHi  contf  iioe  the  business 
and  has  agreed  to  pay  indrvidaaliy  the 
firm  debts,  transaetions  between  the 
«r«ditor  and  eentiiiiiiDg  piriner  asost 


be  considered  with  a  reference  to>  the 
new  relutiutts  of  priiK'ipai  and  Hurety 
existinir  between  the  laie  |mtiners,  in 
determining  the  question  whether «niv 
such  transaction  amounis  in  favor  of 
the  retired  parmer  lo  a  payment  of  tbo 
firm  debt.  {Colgntfve  agt.'  Talltnati^  3 
Lanting^  97.)  ' 

30.  Where  a  member  of  a  partnership 
firm  advances  money  for  its  business 
beyond  what  is  required  of  him  by  the 
coiHtrinersbip  ajfreement,  he  is  eniiiled 
to  interest  on  such  advanres.  {Lloyd 
agt.  Carrier f  2  Laming.  364.) 

21.  An  agent  oi  the  firm  af^er  its  diaso- 
Inticn  and  a  seitleuient  of  the  firm,  ac- 
counts between  the  membert  thereof, 
except  as  to  an  ourstandinje  partnershij> 
claim,  collected  the  claim,  and  paid  it 
over,  in  diifvrent  amounts  to  two  of 
y  the  partnern,  there  being  five  altogeth- 
er. One  of  the  partners,  who  had  re- 
ceived none  of  the  rouneyii,  saed  all.  tho 
rest  for  an  accounting,  claiming  to  re- 
cover his  proportion  of  the  sums  so 
paid  ;  the  referee,  withont  ascertaining 
the  amount,  directed  judgment  against 
them  all  as  claimed. 

ffeld^  that  there  was  no  Joint  liability  of 
the  defendants,  but  that  thev  were  lik- 
ble  severally  for  ihe  plainiifi^s  propor- 
tion of  the  sum  received  by  them  re- 
S])ectively,  and  that  such  sums  befng 
unascertained,  the  judgment  was  etro- 
iterms,  and  must  be  wholly  revenged. 
{Rkiner  agt.  SweeU  ^  Lansing,  386.) 

^AOCOU^IT  8TATKD.     {Id.) 

Appeal.  (Id.). 

COKPOKATXOK.    {Id) 

Payment.  {Id.)  '    ' 

PUBADIMO.     {Id.) ' 

PATESJT. 

See  Estoppel,  {SI  Barh.) 

Promissory  Notk&  {Id,) 

PAUPER. 

1 .  An  order  for  the  support  of  a  pbor 

Iterson,  under  1  R.  8.,  614,  $  I,  e<  s^.# 
snbt  invalid,  because  two  out  of  five 
children  of  such  person,  are  directed!  to 
contribute  thereto,  in  unequal  amouiits. 
(SUmo  agt.  Burgeti,  3  Laneingf  439*)   \ 

9L  The  liability  of  the  children  charged 
by  the  order  is  several,  and  either  ii 
liable  on  default,  in  anacilon  to  recoter 
the  payment  required  of  him  by  tto 
order.  (Id.) 

S.  An  action  also  lies  for  tbe  costs  award* 
ed  on  granting  such  order,  against  tb« 
parlies  severally  cliarged  iberewHh 
auder  teotionfi.      {Id.) 


51S 


NEW  YOBK  FBACmCE  BEPOBT& 


4.  In  cootitMfl  wbeivAll  tli«]M>oraMi  a 
ebwLTfte  upon  tlie  co«nty,  the  aoikm  is 
properly  brought  br  uia  t up«not«iid> 
enft  of  the  poor  ((  i3>.    {Jd. ) 

PAYMENT. 

1.  The  defendant*  lieing  indebted  to  the 
pltuniifr  for  gouds  eold,  gave  liim  the 
pro4niitorj  iiute  of  a  thiitl  person, 
which  waa  receiTvd  bj  bim  m  foil 
payment  and  diaoharge  of  the  debt. 
The  maker  of  the  note  waa  insolvent 
at  the  time  of  the  transfer  of  the  note, 
thongfa  tfaifl  fact  wae  nnknown  te  the 
parttea. 

JEfetd,  that  it  wae  a  case  of  mntiml  mis- 
take of  fact,  and  that  the  piuhittlf  was 
entitled  to  recover  from  the  defendants 
his  originHl  debu  (Bohertt  agL  Fuker, 

.  43  N.  r.,  158.) 

it.  Where  the  payee  of  a  dmfl,  on  the 
day  of  its  receipt  by  him,  and  in  bank* 
ing  hours,  presenrsnad  snrrenders  it  to 
the  drawee,  and  receives  therefor  the 
drawee's  check,  which  check  was 
presented  to  ihe  bank  on  that  day, ' 
would  have  been  paid  and  on  tiie  next 
day  the  check  is  presented  to  the  bank  - 
for  payment  and  payment  refused,  aiid 
the  drawers  of  the  draft  at  once  ad- 
vised bv  letter  of  the  uou-paymeut  of 
the  check. 

Seld,  that  the  eheek  eonid  he  otierative 
as  payment  only  4iy  esprsM  agreoient: 
but  tlliat  alihongh  as  lieiween  tiie  said 
dcawee  and  payee  rh^  payee  whs  not 
bonnd  to  present  fhe  <;neck  until  the 
day  after  us  receipt  by  him,  yet  that 
between  the  drawers  and  payee  of  the 
draft,  it  was  the  duty  of  the  Payee  to 
present  i)>e  check  at  'once,  ana  he  was 
guilty  of  laci>es  in  nut  so  doin^i  aud 
Was  chargeable  witli  the  conaeguent 
loss.  (Smitk  agL  ifiUsr,  4S  A.  r, 
171.) 

U.  Accordingly,  where  anon  a  sale  of  a 
hill  erf"  goods  to  the  aofeiidants,  th« 
plain tiif  received  from  them  for  the 
prioe  a  draft,  which  tlie  phuntiff  pre- 
sented to  the  drawee,  and  took  his 
check,  and  gave  up  the  draft,  a  delay 
€^  one  day  u>  present  the  check, 
during  which  lime  thedrai^'ee  failed, 
was  laches,  and  precluded  fhe  plaint  iff* 
from  recovering  the  price  of  hie  goods 
fnim  the  defeji£iuU.  (Jd,^ 

See    ArPROPRlATIOH     OF      PATUBim. 
{Id.j 
Taxes.    (Id) 

d.  In  Jane,  1864,  T.  sold  out  his  interest 
in  the  firm  of  B  d&  T  to  B  who  assum- 
ed payment  of  the  ttrw  debts ;  C,  the  > 


bolder  of  a  ikvm  notap  waa  duly 
fied  of  the  dissolution  and  aiwnmptaoa 
and  was  requested  by  T  to  collect  tba 
note  "at  once  ;  iiaynients  on  the  note 
were  made  by  B,  and  when  in  Jnne, 

1865,  C  fonnitlly  Uemanded  pavment  in 
foU  for  tteporfHwe,  as  he  said,  of  in- 
vesting in  United  States  bonds,  B,  wh» 
held  bends  mure  than  sufficient  to 
halancs  the  note,  oQersd  to  give  C 
instead  of  monay  a  receipt  for  au  equal 
amoQut  of  bonds ;  the  haUince  doe  mi 
the  note  and  its  equivalent  iu  boiala, 
were  adjosted  between  them,  and  B 
guve  G  a  rsceint  elating  that  he  had 
received  from  C  Uie  bimds,  to  be  held 
hy  him  for  siife  keeping,  and  to  be  re- 
turned to  C  on  snrri  nder  of  receipt, 
which  was  dniy  stamped  and  deliver^ 
ed  ;  the  note  was  n<it  in  fivrt  snrreiHter> 
ed  by  C,  and  the  bouils  remained  in 
possession  of  B,  who  made  a  farther 
payment  on    ilie  note,  aiio  in    Joly 

1866,  made  a  general  alignment  for 
Uie  beoelit  of  creditors ;  C  then  de- 
manded possession  of  the  bonds,  but 
did  not  get  theiu,  and  subsequently  for 
the  iii-Bt  lime,  demanded  (laymeai  of 
the  note  from  T,  aud  on  refusal  sued  B  ' 
Sl  T  on  the  note  ;  B  had  told  T  thai  the  . 
note  was  {mid,  bat  on  the  iiial  before  a 
veferee  a  coullici  as  to  wheihtrr  0  Iwtd 

Iirowised  to  surrender  the  imho,  aud 
■old  the  receipt  iu  its  sieud.  Ou  ap- 
pe«l  bv  T  fnNB  a  judgment  for  4m 
plaint 


Beldf  reversing  the  referee*s  finding  of 
fact,  that  Uie  receipt  lor  the  stock  Waa 
taken  iu  payment  of  the  iM>ie,  aud  the 
judgment  agaiuai  the  ap|>elUnt  could  * 
uot  be  sustained.  \,Coij/rma$  agt.  Sju!" 
Man,  a  Ltuuinfft  97.) 

PATHENT  OF   FREIGHT. 
See  Box  09  Lai»UIOw  (3  Lanem^.) 

PERFORMANCE. 
See  8TATCTB  OF  Frauds.  (2  LaiuiMff.) 

PERPETUITIES. 

1.  Where  a  testator  bequeathed  the  reei« 
due  of  bi«  eetate  to  nine  truateas^  iur 

Ute  establisiiiiientitf  an  hotipiial  for  tha 
receptiun  and  relief  of  «ick  and  diseased 
perttous,  and  directed  tbem  to  apply  to 
Uie  IctcUhiture  for  a  cb««rier  to  incor- 
porate Llie  same,  aud  in  case  the  legis- 
ture  should  rffii«e  to  grant  the  same' 
within  two  ^ear»  next  after  his  death, 
yrevided  tmtt  tivee  named  in  hie  will' 
tkiMUd  eoiUiHfte  as  imig,  iiieu  the  uuaieen 
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flWtf,  tbiit  the  proviaioti  did  net  riolnte 
xlia  statute  of  perpetuniee,  but  that  the 
oorpoiuiioti  coQld  take  oul/  io  case  Uie 
charter  waa  ^raoted  wiiliin  t^  t^o 
^eara.    [ButrUl  agt.  Boardmohf  48  iV. 

JM17  towfoMy  be  enipea^ed^ir  tiie  lemi 
of  a  wteorliy  a^ter  tiie eJE^ifMiaa-ef  laro 
Uvea  io  beiug,  by  meeaa  of  coiitingeni 
•MftiaAif^ar,  ae  ciilBe  «llea(  in  fka  v^m 
M  the  4oath  «f  cka  Avat  renMluder'aMii 
aafaednniwliianiiuortty.  (ifaiiMaiigt. 
Ji«»cM»48jr.,;iOB;) 


S.  But  the  abaoliUa  ownership  of  jMrjoao/ 
eauue  caiuw^  ^  aeapeiuiad  b«^'aB4«w« 
iivea  iu  beutg.  4>^4i.) 

4.  A  mflaAnder  In  tm  in  reid  eatitte,  to 
aake  elfect  after  the  expfraiit>n  tff  two 
litea  iu  twinge  at  tlie  testittor'a  deaxh, 
tna?  be«rettUHi  iu  favor  of  a  person  not 
in  oei ug  at  that  time;  ana  iti  auch  a 
eaae  a  rarther  eoiitiugent  -remainder  in 
favor  of  a  person  uot  in  being  at  the 
oreaiion  ef  th<»  eaiaie  nwy  be  limited,  to 
tiike  etfaci  in  the  event  that  the  jieraou 
to  whom  the  remainder  10  first  limited 
alien  die  auder  the  age  of  twentj-one 
greara.  {Id.) 

9.  The  teetator  ereatad  imata  ef  tead  and 
peraonal  pruperty,  to  receive  the  in* 
tome  and  apply  it  during  tike  life  ot  hia 
widow,  aud,  upon  her  dbath,  to  divide 
the  property  imo  aharea ;  and  as  to  tlie 
ahare  of  each  daughtert  to  receive  the 
ineome,  and  apply  it  to  her  nae  darhig 
ber  lil^,  and  aner  her  deiUh  to  divide 
her  part  into  as  many  sh^rea  aa  there 
iehoald  be  children  at  eaah  dHaghter 
hw'm(g  itt  «ije  Ume  of  lier  deaih,  aad  to 
retain  ene  uf  auch  sbarea  lor  eauh  -of 
aaid  eihiidMay  and  aoeaaiolale  -the  set 
iaoeme  tiieitsof  during  hie  or  her  aain- 
oriiy,  and,  ou  hia  or  her  arriving  m  age, 
4e  pay  the  aaaw  ever  ao  Um»  or  her, 
wiin  itMftccuBulaiieae,  with  oonlinfent 
limitatiena  ovtar  af  iJie  aharea  of  any 
«f  auoh  chUdraa  wiw  laigbt  die  duriiig 
oiueritf: 


JTaW,  fbat  tbeaa  aaatingea*  reauiittden 
aad  the  traaw  te*  aoeamnlatioa,  were 
taM  aa  ae  U»  eeal  eeiaie  and  vaid  aa 
4»4he  pecaeaaliir.  iki4 

%.  That  the  failure,  aa  to  the  p^rabnaliy, 
ef  theae  troats  iur  accumulation  dnriiMf 
the  minority  uf  the  tesiaior^a  vrand- 
chlldreu,  and  of  the  contingent  Hbiita- 
tiona  over  iu  caae  ef  their  death  in  in* 
fancy,  did  not  invalidate  the  othe^  dia- 
poaitioua  of  the  will.    (Id,) 

f.  ^ht  Uie  atKiai  bf 4eolaring  <beai  void 


!«poitM  be  lb  veM  tbe  yawieaatey  ab- 
aoiuceJy  ia  the  aiuidren  of  eaoh  daiMbter 
Ottlbeiiaath  ef  their  mother,  (/rf.) 

8.  The  policy  of  tbla  aute  does  not  in- 
terdict perpetnitiea  or  gifts  in  raorimnin 
in  other  ataiea  iiMamMrlavi  agt. 
OkamUrlaU,  43  if.  K,  4!24.) 


SL  A< 

lebiveatJNid  iaeiiaw.,  afsd  fa/  <Fver 
the  income  to  an  incorporated  academy 
forever,  is  v<Md  under  tiie  siatoie  of 
perpetuitiee.  -iAdmwm  Agt^  Perry,  43 
If.  r.,487.> 


JO.  WtZZMaMagt.ir«/ZMau,(4M2..S24,') 
eo  far  aa  it  holds  tlie  contrary  over- 
ruled.   {U.) 

11.  The  enly  jpower,  in  edueationtl  eor- 

}K>ratioua  to  bold  property  in  perpetuity 
u  tmat  ia  by  vinoe  of  their  charter  and 
the  aeta  iA  1849  and  1841.  {Id.) 

See  Wuxs.  {Id,) 

PIER. 

See  Kbouosncb,  (58  ^arft.) 

PLACS  OF  t&IAIk 

L.  Where  aa  order  ia  made,  ekan^utg  ihe 
plaee  0/  iricU  4u  a  caaee  to  anutber 
veuNty  tbo  ehaage  ia  effeaied  at  once. 
The  uranafer  of  the  papers  ia  a  aabse- 

Saont  eierifiai  daw.  '{r%*l  agtr  Albatm 
i  SuaguehaniM  JUJL  Co^  aate,  %5). 

3.  Thia  change  is  net  affeeted  by  a  anb- 
aeqnent  ehambei  order  10  ahuw  cause 
why  the  order  making  the  change 
siboiald  moc  be  eorhecied,  with  a  ataf 
•ef  proeeediflga  asean  time,  and  wita 
an  order  fortittbling  the  eonntj  «ier1i  to 
tiaaafer  the  papeia  in  the  caase.    (JU.) 

3.  Nor  ia  the  order  aiaking  aueii  change, 
affected  by  a  auiieequent  4ijfpeai  tlMie- 
from  to  the  general  term.    (Id.) 

4.  It  ia  vary  donbiial  wbeiber^an  otdet 
ebangiag  the  plaoe  of  trial  lor  the  oou- 
venieuoe    of   wiineasea  ia  t^i^peaiedtU, 

5.  Where  the  plaee  of  trfad  la  located  in 
the  ei^  ana  county  of  New  York, 
and  on  motion  it  ia  changed  to  another 
oaunty,  no  motion  can  be  heard  in  the 
eaoae  in  the  firat  diatriat.    {Id.) 

ft.  WKei^  Ihe  fudge  Ihw  eetiM«a  nedat 
fai  4ria  own  language,  ea  a  iieaiing  of 
both  partiee,  no  etber  eoavt  ia  oem- 
peieut  to  ooiveet  ibe  erder  wbieb  ke 
baa  abnaaeitled.    (Ii.j 

7.  The  place  ef  trial  ef  aciioaa  "bronglit  in 
tbaeafraSM  oewtaay  beobanged  en^ 
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^ 


OigfB^ 


in  thof^e  oaeet  mentioned  in  Beotjon  123 
of  the  Code ;  and  the  conreiuetioe  of  Kbe 
jiisiice  trviuK  lUe  caiMw  j«  nut  one  of 
thoae  cHuee.  w  beu  ihe  plitoe  4»f  iri«l  it 
changed,  Mud  hd  objeciiou  iadulv  taken 
thereto,  ui  the  time,  the  fact  that  the 
yvrty  so  objeotSM>f  afterward  iim>ear8 
an  the  trial  ia  not  a  waiver  of  ine  ob- 
jection iilreHdy  taken.  {BirminahaiK 
i^baiufi;^  agt.  Sat/Ud,  i3  If,  r«  m) 

PLEADIKQ. 

]«  Upon  a  criminal  trial,  after  the  tirie* 
over  haa  plended- '*  not  gntltj,*  it  ia 
witliin  the  diacreetion  of  the  court  to 
permit  him  to  interpoae  a  epeciaJ  plea, 
Betting  np  defects  in  the  organization 
of  the  grand  jury  which  iouud  the  iu- 

•  dictmeiit,  and  a  refnfial  to  allow  the 
plea  cannot  be  alleged  aa  error.  LPeo- 
pU  agu  AtUn^,  43  N,  T.,  28.) 

See  Contract.  {Td,) 

CocNTKB  Claim.  {Id.) 

UauRT.    {Id ) 

StTPPLEUKirrAL  CoAplaiht.    (Id.) 

2.  Under  onr  preaent  aystera,  if  a  plead- 
ing ia  not  ao  bad  aa  to  ahow  on  ita 
face  that  it  ia  frivolona,  no  argument 
ahonid  be  allowed,  and  the  party 
ahoold  be  left  to  a  denmrrer.  (Tm 
V«M»A  ZKMa  Crueibie  Oempattv  agt. 

JTAe  Ifew  r<n'k  OUm  Steei  Worh,N 
Barb.,  447.) 

3.  A  pteadiiig,  to  be  frivoloaa,  mnat  ahow 
ita  defecta  on  the  firat  iuapeciion.  (Id,) 

See  CovpLAiitT.    (Id.) 

Promissort  Notbs.   {Id.) 

4.  When  the  defenae  io  an  action  asainat 
membera  of  an  aaaociatioii  joiiitVy  lia- 
ble, ia  a  iioii-joiuder  of  all  tbeaaaoeiaiee 
aai  defendant*,  the  party  omiiied  matt 
be  p<*inted  oat  by  name,  or  jadginent 
will  go  agaiuat  tlie  defeadHnt'a  named. 
{Kin^loHd  agt»  UraietedfH  LeauvH^, 

5.  Nor  when  the  action  waa  brought  by 
a  firm,  aeveral  of  the  partnerji  being 
also  itieitibera  of  the  aaaociation,  bot 
not  joined  aa  defendania,  and  the  de- 
fense of  uonjoiuder  ia  not  properly 

S leaded  ia  an  objection  available  to  the 
efendauta,  that  one  member  of  tbeaa- 
•odaiioD  may  not  aue  another.  {Id.) 

C  And  anon  the  anlhority  of  .Ook  airt 
BepuiSe  <18  Jf.  Y.  Bif.,  74«,  the 
joinder  of  law  and  eqnity  jnriaaietioii 
under  the  Code,  woida  render  tlie  ob« 
jection  ouavailiug  aa  a  defenae.  Per 
laaRAHAM,  J.     Q.d.) 

7.  The  platiitiff  raed  the  fepreeentadve 


of  a  deceaaed  jadjroient  debtor  and 
the  anrviving  co-jodgmeut  debtor,  npon 
a  judgment  in  aa»iial  iomik  reoovenaA^ 
neHrly  twenty  yeara  previooaly  on 
contract  againat  the  defendauta  therein, 
alleffingexecttiiou  returned  muuiiiafied 
againat  the  aaid  defeudanta,  and  the 
inaolvency  of  the  aurvivor. 


HtlLd^  on  demnrrer,  for  want  of  a 
of  action,  ibat  tiie  cum|4aiiii  waa  good. 
{SiakL  agt,  StakL,  ii^fMUM^,  60.> 

8.  Itia  aofficient,  in  aooh  an  action,if  lh« 
couiplaiiit  attiiea  the  aurvivor'a  inaal* 
veucy.  withont  averring   tlie  iaaniiur 
and  retoni  of  an  execotaon  aaaaii^Bec' 
againat  buo»    {Id.) 

9.  Where  the  complaint  averred  a  wrong- 
ful taking  and  caivyin^  away,  and 
converaion  ot  the  plaiiitifiTa  timber 
from  certain  deacribtsd  premiaeai  and 
the  anawer  denied  the  plaiuiilTa  owu- 
erahin  of  the  iectu  «af  ue.  and  evidence 
had  been  admitted  withoai  ohjeetion 
on  tlie  trial  to  prove  injury  to  growing 
timber. 

Beldy  that  a  canse  of  action  for  trvaMaa 
to  land  waa  aulficienily  pleaded.  (PAa^ 
Ujit  agi;  DtQroat,  2  Lajmag,  192.) 

19.  Where  the  complaint  alleged  llie 
taking  of  gooda  *'  particularly  Be»> 
tioned  in  the  affidavita  heretofoae 
aerved  npon  the  defendant  in  thia  na- 


tion." 

Held,  that  the  affldavit  waa  for  Old  pnr- 
poae  of  deacribing  the  gooda  made  part 
of  the  oompiaint.  {NidmU  agk  MtouL 
flLanMffy^i.)  • 

11.  The  plaintiff  brongbt  a  anit  on  th« 
2d  December,  1867,  to  recover  nponaa 
annuity  charged,  in  hia  favor,  on  the 
detendant.  from  January  let,  1855,  aad 
the  complaint  averred  thatnoiiart  of 
the  annuity  had  ever  been  paid.  The 
defendant  pleaded  the  ataiuie  of  lioii- 
tatioiia.      On  the  trial,  the   plaintiff 

E  roved,  without  objection,  a  pay  meat 
y  the  defendant  on  account  of  the  an- 
nuity on  the  flrat  of  January,  1864. 

ffeldy  that  the  referee  waa  JQi>tified  i» 
reporting  in  the  plaintilTa  favor  for  (ho 
auma  fiuling  due  after  January  ial* 
1858.  (ifenjcA  agt.  Met^eck,  3  XmiaMf . 
235lJ  ; 

See  AssiomrBHT  or  Mohtgaob.  (/i.) 
MaLmoetoBB  akd  ABitiMUTftavou. 

(Id.) 
Etidkncs.  (Id.)  .    , 

llTDICTMBllT.  (Id.)  ' 

Practiob.    (id,\ 

Moxsr  Had  aio)  Bkcbitbi^  (J2i) 
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Digest. 


PLFDOE. 

Mm  VniDOB  akd  Pvbohasbb  or  Lakd 
(S  Lansing.) 

POWEB. 

L  Whenever  a  8tatat«  grants  the  power 
tb  do  an  aot,  with  an  nnresirictet)  dis- 
•reiion  as  to  the  manner  of  execnttog 
the  power,  ml)  reasonable  aiid  tteceBsary 
incidents  in  the  manner  of  execntintf 
the  power  are  also  granted.  ( The  PeopU 
mttL  Wilbur  tLgLlkidf.Sr  Barb,  m.) 

%  Hen«e,  alihougb  a  statoto  k  Ter j  san- 
mary  iu  its  grant  of  power,  and  fails 
to  prescribe  the  form  of  proceirding  to 
effect  tlie  desired  object,  it  is  not  fur 
that  reason  aoeonstituiiunal  and  Toid. 

Ae  LBaiSLATtBB.  {Id.) 

3f  The  Sttpenrisors  of  Cattarangiis 
oonuty  had  nower  under  the  ftct  of 
April  i7tl),  1866(efa»p..  479,  p.  860),  to 
appoint  three  building  commissioners, 
to  locHte  and  erect  county  buildings  at 
Little  Vaile J,  who  shoolu  have  auihor- 

'4Cy  to  consider  donations  of  laud  and 
moaey  iu  determining  the  location ; 
bv  tlieir  resolution  of  appoiutaient 
fner  directed  their  appointees  to  select 
Vind  procure  the  title  to  a  proper   site 

'iSor  a  snm  dot  exceeding  one  dollar, 
smd  to  proceed  to  erect  ihe  bnildiuKS 
thereon,  bat  neither  to  obtain  the  lit^, 
nor  take  any  binding  steps  miii  seoar* 
it  J  shouid  be  given  by  bond  0t  individ- 

'  uals  and  otherwise,  guaranteeing  pav- 
ttent  for  the  erection  of  the  buildings 
without  ex{)en8e  to  the  county. 

JEFirltl,  that  the  power  to  accept  donations 
of  money  was  vested  iu  the  supervis- 
ors, by  whom  provisou  for  vnpplyiug 
the  means  for  erecting  the  buildrnKhad 
to  be  made,  and  not  in  the  buiTdiug 
eommtssionerg,  and  that  a  bond  Kiveu 
•ssectirlty  for  payment  of  donations, 
under  the  resolution,  was  within  the 
policy  of  the  law,  aiid  valid,  {Marsh 
agu  Vkamberlai%j  2  Laming,  287.) 

4.  And  the  said  bnildingconimissionsrs 
-faavittg  proceeded  '  according  to  the 
terms  of  the  resolation  to  locate,  erect 
miad  famish  the  county  buildings  in 
ffAif'iipoR  the'faifh  of  a  bond  given  to 
secure  payment  of  money  promised  in 
that  respect. 

JIMtf,  that  ■iich.boBd.was  lisQBded  upon 
suffleient  consideration.  {Id.) 

t.  And  that  one  wb^  ^aclat  the  day  of 
its  date,  and  before  delivery,  indomed 
ngpB.  th«  saw^  ov^' his  signatore,  ^' I 


guarantee    payment    of    the    within 
bond,'*  was  bound   by  the   gnarauiee,. 
and  ihat  this  whs  so.  irrespHCiively  of 
the  amendnienT  of  the  stttiuie  of  frauds. 
(1863,  chap.  464).  {Id.) 

6.  The  act  of  186S  (chap.  13,  (  1>,  author- 
iziug  an  asuignnient  of  the  bond  to  the 
supervisor  of  Little  Valley. 

Msldf  that  an  assignment  made  to  said 
supervisor  of  the  same  with  the  gnar« 
antee,  would  be  preanmsd  to  have  been 
made  under  that  act.  (Id.) 

7.  And  any  two  of  theboilifing  ooounls- 

sioners  being  anthoriaed  to  erect  tile 
couuty  buildings  (1865^  ehap.  861,  (3). 

ffeldj  that  an  assignment  of  such  boiid 
aiidgUHruiitee  by  thnt  number  of  said 
conimiesiouers  was  snttieient,  as  an 
act  iiicideniHl  to  the  duties  devolved 
upon  them.  {Id.) 

See  AflMOMiiBiiT  of  Mobtoaob.  {Jd,) 


POWEB  OP  DISPOSITION. 
See  Dbyiab.  (2  Lansing) 

POWERS  IX  TRUST. 

1.  R.  by  will,  after  the  payment  of  his 
debts,  gave  to  hia  execoior  all  his  estate, 
in  iru«t  for  the  following  uses  and 
purposes :  to  pav  Hud  apply  the  whole  • 
net  income  to  the  use  una  itupport  of 
bis  mother  and  his  \Vlfe  (the  defend- 
ant )  share  and  share  Hlike,  during  ihsi ; 
life  of  his  mother,  perajiitiitg  them  to 
occupy  his  farm  during  her  life  ;  and 
upon  her  death  to  pay  two  specitfed  * 
legacies.  He  als(»  directed  Ihe  executor 
to  inveet  a  certain  sum.  Mnd  apply 
the  income  to  the  support  of  certain 
kw*^tees.  By  the  fifth  clanse,  he  gave 
**  all  the  reeu  residua  siiid  remninder  of 
his  Mid  estate  to  his  behtved  wifc^ 
•fane  Kiiead,  and  to  her  heirs  and  as- 
signs forever,  which  was  lo  be  accepted  • 
and  received  iu  lieu  of  dower  and  right 
of  do'.ver;  and  ke  Kereliy  avUioi-izedand 
tmptmtfed  hit  taid  executor  to  tell  and 
GfHvey  hiM  real  estate  at  any  time  after 
the  death  of  hit  said  mother ,  and  to  paw 
emr  the  proceeds   thereof  to  his   saia 

Seld,  that  the  power  to  sell,  given  to 
the  eBeeutoc,  was  legal  and  Taltd,  au« 
power  in  trust  ana  not  iuoesMisteni 
with  or  repogqant  to  the  residuary 
devise.  (Smaimr agt.  i^wim,  43if  Ti^ 
«>.)       . 

See  Dbtisb  {Id.) 
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PBACTIGB. 

1.  An  order,  proeored  by  a  party  ftgainst 
whom  jadKUK^nt  '^  ordered,  directing 
'  the  sacceMfut  paity  to  enter  each  judg- 
ment, BO  ihat  an  nppeal  may  be  ukeu,* 
w  proper  and  in  acoordtince  with  reg* 
nlar  praetiee.    {SUmmr  agk  QttU,  43 

N.  r.y  100.) 

/IW  ASEBST  or  JODGMKVT     {Id.) 
BifcUlOP  EXGUAVQS.  {Id.) 

Cost*.  (Id.) 
FoitisoiiOMritB.  {Id») 
Plack  of  Vuau  {Id.) 

PL.ISAD1NO.     {Id.) 

Trial.  {ld\ 
UsUkT.    (/a.) 

%  Fordefeoti  or  irragiilaritie*  iMlaCketr 
iag  the  jnriediotiou  of  th»  coort,  and 
wiiora  uo  fraud  Of  eolluaioo  ia  uaputed* 
the  remedy  ie  gireu  to  ibe  party,  uloue; 
and  auother  judgment  crodiior  ii  not 
•ntitloA  to  bai^e  moIi  prooeediii]^  or 
jndgmeut  aet  aoidtt.  [Oiare  agt.  Ound- 
lack,  Sr  BarL,  Li.  J 

8l  An  order  for  a  eabetitnted  tervtee  of 
the  tfummouH  and  oompUi»t»  olHained 
upon  a  iheritT'a  return  that  the  defeud- 
ant  cannot  be  tonnd,  that  the  snaimoua 
and  complaint  eaunos  be  aerf  ed  per 
floually,  and  that  he  hae  left  to  avoid 
preceeiiungA  a^aiuat  him  by  hi»  end 
iiorft,  and  a|ion  an  aAdavit  whfeeh  doea 
not  eoutaiu  the  etatomenta  rec^uired  by 
chapter  5il  of  the  iawa  ot  iboS,  aa 
amended  by  chap.  fiiS  of  the  laws  of 
1863  ia  not  wai-rHiited  by  tbe  waiota; 
and  a  eerriee  made  under  it  will  not 
confer juriwiiuiioiL   (/«(.; 

4.  A  genemi  exception  to  the  charge  of 
tlie  court,  not  specifying  any  pfroulide 
<tf  error,  ie  uf  no  avail,  whore  them  is 
no  request  to  oharge  otherwiso.  {The 
PeopU  ag(<  Smithy  57  Barb.^  ^') 

5.  Where  an  action  was  tried  wholly  op- 
'  on  the  issue  wbothor  the  plalutifl,  or  her 

husband,  waa  ilie  defendant's  partner 
in  buiiiuess,  and  the  judge  cliarged  the 
jury  ihat  ihu  plaiuiilf  was  enlttled  to 
recover  her  shore  of  the  asaois,  as  as- 
eeriaiiicd  by  a  aeitlement  and  balance 
slrnck,  if  she  was  the  partner  of  the 
defeuUaut : 

HtULy  that  the  defendant  having  taken  no 
exoepiion  to  the  oh«rg:e,  bo  must  ba 
deemed  to  have  aoqnieaced  in  that 
view  uf  the  Chse,  and  could  nut  object 
or  except  on  appeal.  {Kgunj^d  Mgt. 
£(ii«i^>rd»  d7  Bali^.,  58.) 

S.  A  mere  general  exception  to  a  judge's 
charge,  where  there  is  mow%  than  one 
poiuir  in-  such  charnci  aMd .  n^  j^oriion 


of  it  is  nnezeeptlonable,  is  of  no  avail, 
if  there  is  nntlnng  to  show  to  whieli 
part  or  proposition  in  the  charge  i$ 
IB  iniended  to  apply.  (XcAndr€ift  agt* 
Sanift,  57  Barb.,  193.) 

7.  Upon  a  trial  by  the  oonrt  the  sncceas- 
ful  party  is  under  no  ubligation  to 
aabmit  a  di-ali  of  the  judgment  to  ih» 
adverse  party,  for  amendments^  The 
court  may,  in  its  discretion,  ret^uire  it. 
and  dircMA  that  tlie  judgment  be  settled 
before  itself  or  one  of  its  members. 
(2%s  PnpU  agt.  Thf»  Albatiy  awi  Sum- 
fMhatuii BmiirtHid  Co,,  57  Bwr*.,  201.) 

8.  In  case  the  decision  of  the  court  fiiil* 
to  &ad  upon  all  the  facta  deemed  bv 
the  unsuccessful  party  to  be  material, 
his  remedy  is  to  propose  a  linding 
thereon  in  his  proposed  case  and  ex- 
ceptions;  and  It  ie  the  doty  of  the 
judge,  on  the  settlement  theoeof,  to 
pass  upon  the  same  and  as  liasl  aa  x»* 
quested,  or  to  refuse  to  so  find,  so  tha% 
the  party  may  have  the  benefit  of  an 
exoepiion  to  his  relbaai.  {Id.) 

9.  An  order  staying  all  prooeediiMa  en 
the  '*  decision^'  of  the  court,  if  not 
served  outil  after  the  autry  of  judg- 
SKM,  becumee  fmmtm  ofiew^  and  doea 
not  operate  as  a  amy  of  paocaedings 
afeer  judgment.   {Id.) 

10.  An  order  staying  all  proceedings  on- 
der  a  judgment  does  not,  it  ssswtr,  stay 
an  iuaepeudeiit  proceeding  against  a 
receiver  in  the  auiion,  to  compel  hkn 
10  suiTeuder  property  he  is  ordered 
thereby  to  deliver  U>  the  •ucpessCnl 
party.  {Id.) 

11.  If  otherwise,  an  order  directing  snch 
surrender  can  ooly  be  attacked  on  a 
direct  proceeding  to  ae^  it  aside.    (/rf4 

12.  Proceeditig«  to  compel  tfie  delivery  ot 
property,  upon  a  judgment  tor  coats 
and  the  delivery  of  property.  Are  not 
sutyed  by  an  luideriakliig  conditioned 
to  pay  sucli  costs  and  the  costa  of  the 
appeal.  {.Id.) 

13b  If  a  party  faaa  been  ezercfsfhg  his 
legal  nghu  the  eourt  cannot  Inqaire 
into  his  motives  for  so  doing.  [Id,) 

14.  It  is  proper  and  quite  nsual  for  the 
court,  espedalJy  in  cases  Where  the 
findings  are  loiig,  to  fnrnish  the  at- 
torney of  the  aoocessfal  party  With  a 
brief  ninnte  of  his  decision,  and  re- 
quest him  to  pre()arB  pvoposea  Jindinga 
uf  faot  aud.ooo«iu4ons  of  jtaiwi.  Wh«« 
corrected  aiyl  eii^ucd.  the  eoariosaaUy 
delivers  the  dedsiott  to  iho  aaecesafni 
party,  to  be  ftled.   {hLy 

US.  JAut%n  aet  forth,  i» 
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0*  filed.  wJliob  we  not  ■otwritil  to  the 
dedeicHif  are  ioiperuiiem,  aud  if  re- 
proadifal,  ar#  neaodaloua,  *»q4  maj  be 
•aapraeeed  bj  Uie  o»art  ou  iuepeeutD. 

16.  A  nodon  to  set  aside  an  order  a^ 
pointitig  a  referee  to  take  the  depoiii- 
tioo  of  A  witnew,  under  aeetion  401  of 
the  Code  of  Procedare,  ma8t  be  made 
by  the  witiiesSf  himMif,  and  not  bv  Uie 
adverse  party.  (Sanue^  a^  OovMp  57 
Barb.,  398.; 


17.  la  deeidiofr  caass  sabaHted  under  ^ 
VSof  the  €odet  the  eoait  Is  le  dmw 

from  the  focts  stated  saeh  eonelosions 
asa  JQty  would  be  wamuiied  in  draw- 
ing, if  the  ease  was  on  trial  before 
them.  {Clark  tqtL  Wise,  57  Barb.^ 
4J6.) 

IS.  When  a  seeond  motion  ie  based  npen 
a  new  stale  of  faeis  awsing  siace  (he 
flrst  deeision  was  madOf  it  is  not 
necessary  that  leave  to  make  the  mo- 
tion shoald  be  obtained.  It  may  be 
made  as  a  mauer  of  right.  ( The  'Mrie 
Mailwaw  CompoKV  agt,  Ramseu,  57 
Barb.  ,449.) 

19.  A  motioB  ou  the  part  of  defendants, 
on  12  honrs'  iietiee  after  serrmg  papers 
at  Albiiny,  to  vacate  a  stay  of  proceed- 
ings made  as  D«lhi ;  and  a  stay  of  pro- 
ceiedings  served  at  New  York,  at  about 
10  oVlock  a.  m.  on  the  3 1  at  day  of 
Hny,  to  prevent  the  making  of  a'  me* 
tton  at  Delhi  or  Blughamtou,  on  tliat 
day,  cannot  be  satd  to  be  proper  and 
orderly  proceedings  consistent  with  a 
dae  administration  of  justice.  {Bavttev 
agt.  The  Erie  BaiUcay  Companjff  bt 
Barb,f  450,) 

50.  To  give  an  order  staying  proceed 
ings  on  a  motion  vitality,  ii  should  be 
served  in  time  to  be  conimuuicated  to 
the  coaosel  aetiog  at  the  c«>ort  where 
the  motion  is  to  be  made.    (/</.) 

51.  If  such  counsel  takes  an  order  in  pnr- 
soanee  of  the  nociee  of  metfon,  with- 
out any  knowledge  of  a  atay  of  pro- 
ceedings having  been  granted,  altliongh 
an  order  for  a  stay  had  about  that  time 
been  served,  in  a  different  city,  hid 
proceeding  will  not  be  irregular    {Id.] 

See  AwENDMBirr.   {Id.) 
Affeal.  (IdJ) 

52.  Wliere  exceptions  are  takea  open 
the  trial,  or  alter  its  close  to  findnigs 
and  rsfnsMis  to  -find,  Iifv  the  referee, 
boi  npou  the  brief  and  argmaent  on 

aal,  no  point  is  taken  npon  inch 


appeal 


the  eemft    may  assnne  that 


nriioH 

they 

4lie  smpellatit.  {CkmrtkiU  ik:gy  8i»M^ 

•  Betrv.f  233.) 


emetreKednpoa  by 


S3b  The  eJMinaiieB  ef  witnesses  n|ion 
cesBBiissiun  being  wmAer  the  aathority 
of  a  Btatate  muat  be  in  strici  obed>> 
enee  to  the  statute  rnl^  It  is  a  depart- 
ure fiom  the  common  law  practice,  and 
is  suseejptible  of  great  abuse^  utiless  a 
rigid  rule  is  observed  in  practice.  {Ter- 
ry  agt.  McJ^iU,  58  Barb.,  241.) 

24.  Tha  teetiiaeiiy  ef  a  witness  takoa 
vpou  a  eoasnusaioa  wHI  be  stricken 
oQt  on  the  Isiai  if  it  is  evas&ve,  irre- 
sponsive er  antrathfni,  or  the  witness 
haa  not  fully  and  fiiirly  answered  the 
eross-interrotfatories.    (JeU) 

2Si  Where,  in  the  eo«rse  of  a  trial  ay 
the  ciroait,  the  defendant  objects  to 
evidence  oflered  by  the  plsiutiff,  and 
eMcopta  telharalinguflke  inatica  ad- 
mitting it,  it  is  erroneous  to  order  a 
verdict  in  fiivor  of  the  plaintiif,  sub- 
j.ect  to  the  opinion  of  the  oonrt,  as  Uie 
defendant  is  thereby  deprived  of  the 
opportunity  ci  having  his  exceptions 
caiisideraa,  {Brigfft  agt.  Memll^  5S 
Barb ,  389.) 

2&  flacli  a  rulings  nnder  anch  dwaai- 
stances,  is  a  mistrial  i  aS'l  *  new  tnal 
should  be  ordered  ou  aceonut  of  tha 
error,  unless  theexceptioas  are  waived 
by  the  detendank  {jtii) 

27.  If  the  plaintiif  moves  for  judgment 
ou  the  verdion,  suUiAittingUis  case  and 
points  without  aigument,  and  the  de- 
fendant opposes  the  motion  wholty 
tipon  the  merits  by  submitting  witbont 
argameat*  his  points,  in  wiiioh  no  ref  • 
ereuoe  whatever  in  made  to  the  excep- 
tions taken  upon  the  trial^  the  latter 
will  be  deemea  to  have  waived  his  ex- 
eeptioas  taken  at  the  trial,aiid  oonaent- 
ed  fthat  tlie  court  might  decide  the  sao- 
tiou  upon  (he  merits,  irrespective  of  his 
exceptions.  {Id,\ 

28.  Upon  a  motion  to  dismiss  the  com- 
tdaiiit,  at  Uie  trial,  the  gronads  shonid 
oe  stated,  so  thai  the  Bup(K>sed  defect 
may  be  obviated  by  proof,  at  the  time. 


•  do 


{D€9oe  agu  Biwuitf  58  Barb.,  493.) 

29.  In  March,  1870,  an  action  having 
been  noticed  for  trial  by  both  parties, 
judgment  by  default  was  graitted  in- 
tkvor  of  the  deleudant.  In  April 
thereafter  that  liefanlt  was  opened  npon 
terms  wtiicb  iuclnded  aeuiug  the  case 
down  for  trial  &>r  the  foiuru  Monday 
of  that  month  at  ape<dal  term. 

Beldf  that  the  terms  npon  wbteh  the  de- 
fault was  opened  were  discseneuary-; 
and  that  no  point  could  be  raised  upon 
them  against  the  regularity  of  tfae 
trial  in  April,  unless  ifie  eanan  waa  in 


'SQefa'  a-  eoiMttieii,  a»  ta 


to 
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of  treicaagt.  iS'tolet,  58  ilar6^  506.) 

SO.  BtldL^  also,  ihat  if  the  canM  was  at 
U»aeV  then,  whether  it  had  been 
#cmced  or  not,  would  be  wholly  nn- 
Hhportant  if  the  jndi^e  saw  fit  to  fn- 
dade  goin^  to  trial  aa  one  ot  the  eon- 
d^tiona  of  bpening-  the  defaalt.  {Id) 

31.  Whether  a  cante  can  properly  be 
HHNight  to  trial  as  ajj^inat  oiie  defend- 
ant, when  not-  at  iesoe  aS  to  iheothera, 
where  DO  previous  order  for  a  separate 
tri»il  has  been  allowed  bj  the  court  t 
Q.w»rt.  (Id.) 

ZSL^A'^fcnyhy  noticing  aeaote  for  trial, 
liraw  be  considered  as  adaakijiur  that 
it  was  at  issue  at  that  time,  ana  ises* 
topped  by  that  act  from  objeoUuy  that 
iiiiue  was  not  joined.  {Id.) 

33.  Until  issue  joined,  a  plaintiff  has  no 
right  tu  notice  the  actiou  for  trial ;  and 
alter  having  brought  the  defeudauts  to 
c<^urt  upon  his  (the  plaiiuiii^p)  i.c'.;Ijl,  i 
the  Tatier  cannot  be  neard  to  say  that 
they  had  been  improperly  brought 
there,  if  the  defendauts  du  not  see  fit 
to  make  the  objection.  (/cC) 

Ae^t^^At.  Kid,) 

K£FKKKB.    {Id.) 

34.  Equity  will  entertain  an  action 
brought  by  the  receiverof  an  insolvent 
cf^pt^rAtioit  Agaiiiat  its  stockholders 
aud  creditors,  to  enforce  the  liability 
of  the  stockholders,  aa  such,,  to  the 
creditors,  and  to  restrain  the  creditors 
from  prosecuting  the  stockholders  upon 
such  liability.  ( VaUdMi  agt.  AtkLnttm^  2 
Lanting,  12.) 

3b.  So  hetd  npon  the  anthoriir  of  8kfiw 
a^k  jrUiinait  ^25  N.  Y,,  214).  {Id,) 

36.  ji  seems  a  receiver's  acUon  to  recover 
frt^m  stookholders  iheir  unpaid  sub- 
scf-ipiiona  to  the  stock  of  an  insolvent 
corporation,  luust  be  brought  against 
each  atockholder  separately.  {Id,) 

TPl,  It  seems  one  cannot  try  his  title  to 
the  l^tid  by  an  action  to  recover  pos- 
session of  the  hurvested-  crop.  {Harria 
agt.  Prink,  ^2  Laming y  '<Ab.) 

88.  A  OAM  for  aubmiseioii,  under  seetion 
37QI  of  the  Code,  must  preseut  an  actual 
contitoTiersy  for  adjuoioa^ioii  between 
tike  fytrtiee,  and  also  indicate  the 
i adgmottt  desired  or  it  will  lie  dismissed. 
{WiUiamt  agu  CUy  of  >  MoektaUTy  2 
LamiMgii^*) 

39.  When  a  specific  exception  is  taken 
to'  an  erroneous  coucIuh^u  of  law, 
founded  upon  a  clear  and  indisputable 
fact  iound  by  the  referee, and  on  which 
alone  he  bases  his^  erroiieous  coudu- 


sion,  the  appeal  moat  be  detenoined  eo  ^ 
the  exception,  and  the  conn  will  not 
review  the  evideuce  nor  presume  oiher 
facts  to  have  been  found  by  the  referee, 
in  order  to  sustain  the  judgmeiik 
[Armslrong  agt.  BictneU,  2  Lansing^ 

40.  Where  the  possesaion  aitd  withlioldinff  : 
of  persoiiai  property,  obtained  through 
an  execution  sale  thereof,  coui^iuiiod 
the  unlawful  taking  and  couversiAu  in 
an  action  therefor,  aud   the   summons 
was  delivered  for  service  by  a   iustiod 
of  tlie  peace  to  a  person  duly  deputised 
bv  him,  thotigii  Bot  a  regular  consia-. 
blc,  before  the  sale,  and  was  served  oa. 
the  defendants  imaiediately  after  : 

Htldt  that  the  afllion  was  eommeneed  be*  '• 
f(>re  the  cause  of  action  accrued,  a»«l 
that  it  could  aot  be  siasiatued.  {nodl^ 
agt  Ad»t  2  Lan$vuf^  314.) 

41.  Neither  section  430  nor  section  432 
of  the  Code,  confers  U)K>n  tiie  aiioniey 
general  the  power  to  prosecute  an  ao- 
tion  in  the  name  of  the  people,  against 
commis«iouei«  appoiuiea  under  au  a«i    ^ 
of    the  iegisUture,  to    restrain  then 
fi-om  iasuiug,  etc,  town  bonds,  provided- 
fur  by  auc^i  act,  wiUiout  per^rmaitce 
of  the  conditions  precedeui  re<|ttired 
thereby  ;  nor  has  he  such  power  aS  • 
common  law.    {PoopU  agu  JtftiMr,  :L 
Z/ansikg,  39d.) 

42.  After  trial  of  an  action  by  (he  court  ^ 
the  successtul  party,  unless  by  express ' 
direction  or  BpeciHl  aKi'cenieut,  i«  not  ^ 
required  to  snumii  a  oraft  of  the  judg-  * 
ment,  before  entry  thereof,  to  the  ad- 
verse party,  or  have  it  settled  upon 
notice.  {Piople  agt.  Church.  2  Xaiuuio, 
459.) 

43.  SemhUf  That  upon  a  motion  to  set 
aside,  or  modify  a  judguieut,  on  the 
ground  that  no  notice  was  given  of  its 
vetilement,  itH  entry,  in  some  material 
particular,  otherwii»e  than  in  accord-' 
auce  with  the  findings  of  law  or  fact, 
must  be  pointed  out.  {Jd.) 

44  A  motion  to  set  aside  ajndgmeiit  is 
not  the  proper  remedy  for  an  ouiissioa 
to  find  a  fact,  supported  by  the  eVi-< 
dence.  -Id*) 

45.  SembU,  That  if  the  fact  is  established', 
by  uncoutro verted  evidence^  ihe  reme- . 
dy  is  by  appeal.    (Id.) 

46.  And  that  when  the   etidesee  iip<Mi' 
the  fact  is  conflicting,  the  oourae  is  to 
deliver  to  the  judge,  when  the  case  is 
presented  for  setmmenC,  a  request  to  ' 
find  the  desired  facta  apd  oonclasioiw 
of  law,  and  tliat  exception  lies  for  bit . 
lefusaL    {Id,) 
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47.  Where  th«  decisfon  After  ft  trial  bj 
the  coart,  provided  for  a  decree,  Among 
other  things,  directing  a  delivery  by 
(he  receiver  appoinred  in  the  action,  of 
the  property  iu  couiroversy,  to  certain 
of  too  defendautft,  and  the  decree  liad 
beeu  entered  punuant  to  the  decision. 

Mdd,  thai  AMnmfnif  the  Jndgmaul  to  be 
«tUl  laeomplote,  so  that  no  appeal  M»ald 
be  taken  thereon,  and  ika(  bo  mneh  of' 
the  doemee  as  direetod  sueh  deiivery 
tr«s  in  the  natnre  of  an  inierloooVory 
order,  an  appeal  would  He  tl|erefW>m 
m  each,  and  prueeedingt  taken  in  par* 
snanoe  of  the  luuue,  eoold  n^  be  set 
aiide  on  motion  at  SpeeitU  Term. 
(Id.) 

4&  An ordar  prvanted  on  ailda^pitsahow- 
itkga  decMiun  madoin  an  aoiioii,  but 
tbat  jodgment  had  sot  beon  entered 
thereon,  and  srayiag  proeoodinga  on 
**  the  decision,*'  does  not  stay  proceed- 
ings on  the  JQclginent,  and  if  served 
amr  jodgment  euiered|  is  fnnetut  <^- 
tio  when  served.    {Id.) 

dO«  After  the  entry  of  judgment  in  an 
aotiou  by  the  peo^rle,  deelMring  the 
righta  of  certain  defendants  to  the  ex- 
elasion  ol  others,  to  koUl  and  exareise 
the  olloe  of  directors  of  a  railroad 
•orporatton,  THcatiiig  a  reeeiverahip, 
aiMtdirseting  delivery  of  the  property 
of  the  eorponiuon  to  the  dlreeuiJV  de> 
elared  to  be  entitled,  it  seems  an  oMler 
sUying  "  all  proceedings  upon  the 
Judgmeut  nntil  the  entry  of  au  order  on 
amotion  to  set  aside  the  judgmeat,'' 
does  not  stay  proceedings  to  obtain 
possession  from  the  receiver  of  the 
keys  of  the  corporation  safe  aod  prop- 
erty. (Id.) 

SOt  An  order  graated  upon  order  to  fhow 
caase  after  service  ot  i>uch  stay  of  oro- 
ce^iiiifs,  no  steps  having  been  laKeu 
under  it,  will  not  be  set  aside  upon  a 
general  motion  t<»  set  aside  the  judg- 
ment and  proceedings  taken  thereupon. 
{Id.) 

51.  Nor  does  an  appeal  ai\d  nnder- 
taking  thereon  bUxy  such  proceedings. 
{Id,) 

^  And  it  seems,  in  snch  a  e«#e,  when 
t^e  Judgment  is  entered  upon  the  di- 
rection'of  a  single  judge,  in  order  to 
alay  proceedings  on  the  judgment,  as 
to  so  much  thereof  at  letist  as  respepts 
tl|e  delivery  and  talut^f  possession  of 
the  property  ordered  to  be  dieKyeaed« 
secarity  mast  bo  given  as  provided  in 
eeoiions  33^  and  338  of  the  Codo  {Id,) 

53.  Nor  would  tne  court,  as  grounds  for 
setting  aside  the  proceHlinvs.ttiken  in 
the  exercise  of  legal  rights;  inq^uire  in* 
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t»'the  iiftoH^et  of  tb«  partiea  tn^g 
them.  {Id.) 

54.  It  is  not  irregnlar  for  the  jnd^  be- 
fore whom  a  trial  is  bad,  to  furnish  the 
soooessful  iMiriy  wiih  hu  tindings  bef<i|re 
tb^y  are  HM  of  to  permit  the  attorney 
for  eoch  party  to  4r)iW  up  the  propofsd 
Endings.  (Id.) 

55.  The  praoiice  in  this  respect  stated 
«|iprovttd  yer  J^ujunpt  J.    (14-^    . 

56.  A  certificate  and  certain  affidavlta 
used  on  the  motion  below,  held  to  be 
irrelevant,  and  the  affidavits  sc^nda^ 
Ions,  having  been  stricken  out  of  tlie 
motion  papers  by  the  order  appealed 

B«td,  that  the  order  iu  thin  respect  ihevM 
be  affirmed.  (Id) 

Set  Appbal    {Id ) 
Contempt.   \[d.) 
Corporation.  {Td.) 

KXBCDTORa  AND  AD&fimSTRATQM. 

(Id.) 

OSNBHAL  TSRM.  {Id.) 

Indictment.  {Id.) 

Insolybnt  Dkutor.  {Id,) 

Joint     and  Several    0«b«qjp*. 

Jury  and  Jury  Trial.  \Id,) 
Offer  to  Compromise.  {Id.) 

PARTNBR«HIP.  [Id.) 

SCTRROOATK        AND      SuttBOOAT|l% 

Order.  {Id) 
Tebdict.  {Id.) 


PREMIUM   NOTB. 

] .  Tbeeiiarterof  a  metual  insnranae« 
pauy  provided  that  upon  alieuatioo  ef 
property  insured,  the  policy  should  be 
void  and  surrendered  for  caucellatipn 
and  the  assured  entitled,  upon  his  sur- 
render and  payment  of  his  proportion 
of  the  losses  incurred  prior  thereto,  te 
his  premium  aote,  bat  that  the  alienM 
mignt  have  the  noU^'y*  if  assigned  te 
him,  ratified  for  his  benefit,  on  giviqc 
security  for  the  snm  remaining  unpaid 
upon  such  note,  and  tliereupon  sbonra 
be  entitled  to  the  privileges,  and  sub- 
ieottd  all  the  Uabihiies  of  the  party 
original iy  owning  the  policy ;  the  cte* 
fenoantwhiohelu  a  policy  f'^rwhieh  he 
had  given  his  preoiiiiin  note,  to  tie  paid 
iu  amns  and  at  timed  as  required  under 
the  eharter  and  by<laws  oi  tive  eom<- 
jwuy,  by  the  dirsJtors,  conveved  -tiie 
ittsijired  prpptirty,  and  with  the  com 
pany's  Msenr,  assigned  the  poRc^to  his 
grantees,  and  it  was  then  by  like  ae- 
eent  re^Lssigned  to  the  defentant  as  eol- 
lateri)!  security  for  a  dehtdne  him  fretn 
the  grantee,  who  had  also  gt\*eu  a  npte 
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'  in  like  terms  with  that  at  the  defeiid- 
ani  lo  ihe  cumpHiw  ;  the  company  aliio 
retained  the  defeiidani's  noie,  aiid  the 
'  lauer  iiaid   aMOnmetite  apou   it   for 
'  IvMea,  hanpeuinir  after  the  aMigtimenU 
'  9t  tiie  )K>Uev.    In  an  action  by  a  re- 
ceiver of  liie  company  againal  the  de- 
'  feiidaiit  on  his  note. 

field,  that  the  defendant  was  not  liable 
'  tiiereou,  mid  the  plaiuiiffconld  not  re* 
cover.    IMuur  agt.  Jud9<m,  2  Lanting, 
,  300.) 

PBBttENCB  OF  PBISONER. 

1.  All  instrnctlons  or  iaformatlon  |3|iveu 
by    the  court  to  the  jarv,  having  a 

*'  tendencj  to  inflnenoe  the' verdict,  are 
a  part  of  ilie  triaJ,  within  the  provision 
of  the  Rtutute,  (12  R.  8.,  759,  $  13,)  that 
no  parson  iiMlicted  for  felony  can  be 
tried,  oulefMLhe-  be  personally  present 
.^orini;  such  trial.    (Mamtr  agt*   Tht 

'  PtopU.  43  N.  r.,  1.) 

%  Accordingly,  where  the  plaintiff  hi 
error  having  been  indicted,  and  being 
ou  \m  trial  lor  mni-der,  after  the  jur^r 

'  had  retired  u»  deliberate  upon  their 
verdict,  they  returned  into  court  and 
asked  certain  questions  of  the  c^urt  as 
to  what  had  been  the  evidence  ou  far- 
ticnlur    points,    to    which   the    court 

'  replied,  giving  the  information  re- 
quested : 

Bttd,  that  this  was  a  proceedhig  Upon 
the  trial  within  the  statute,  and  the 
prisoner  not  faavin|f  been  present  it 
was  error,  for  which  his  conviction 

.  must  be  reversed : 

Btld^  further,  that  neither  the  presence 

'  of  the  priiMxier's  counsel,  nor  his  otnis- 

'  sion  to  object,  could  waive  the  illegality. 

{Id.) 

■  » 

PKESUMPTIONS  AND   PRESCMP- 
TIVB  EVIDBNCB. 

ifcs  BuRDBv  OP  PftOOF.  (43i\r.  T.\ 

,  ^      ,BDKOt«ARY.    i/4.) 
EVIUEKCK.    (/if.) 

,  !      Taxes.    {Id,) 

.ASSIOKMEMT     OF     UoftTOAOB.      (9 
Lontlng.) 
\..\  £TIDE>'Ctt«    ild.) 

^  y  ^' Power  and  Aittho&itt.  {Id.) 

..  ,.     '  PRACTiCK.     (iit) 


.J 


PRINCIPAI*  AND  AGENT. 


)t .tt  Is  a  general  principle  pervading  tbe 

;  law  of  agtmey  that  one  who   procures 

',  fee  vices  to  De  done  for  auoiher,  is  not 


himself  chargeable  as  the  debtor,  nntoM 
he  omits  lo  make  known  his  prfneipal, 
or  erroneously  80iifK>Aes  that  be  nas 
authority,  or  exceeds  liis  authority,  or 
expressly  or  impliedly  engages  to  be 
ausweiable,  either  by  directly  promis- 
ing to  pay  for  them,  if  rendered,  or  br 
doing  or  saying  something  which 
q»ti(ies  the  penMm  who  is  to  perfoijft 
them,  in  supposing  that  the  one  who 
applies  to  him  engages  to  pav  for  them.* 
{Biui  agt  Anidoit,  ante,  370.) 

2.  This  principle  applied  in  the  present 
case,  wliert,  the  OttfHudaut  took  a  tela* 
gram  to  the  plaiaiilf— «  surgeon,  m  the 
city  of  New  York,  from  Uie  Umiif 
physician  of  the  defendant's  brother  in 
Connecticut,  who  had.  in  piuauano^  of 
such  teieanun,  a  suri^icAl  operntioft 
performea  bv  the  plaiuuif,  and  ^  the 
defendant,  also  a  resident  of  the.vitr 
of  New  lork,  went  with  the  plaiiitiir 
to  Connecticut,  and  paid  the  piaiiiUirs 
railroad  fares,  bat  as  appeared  ^m 
the  evidence,  said  nor  did  nothing  b»> 
yond  the  duties  of  au  agent  4lia| 
would  jaakehiiu  liable  for  the  services 
peformed  by  the  plaiutiif  fur  his  bnn 
ther.    {Id.) 

3.  Where  a  sale  was  made  bf  the 
treasurer  of  a  corpoinition,  not  author- 
ized by  its  by-laws  to  make  such  sale, 
but  who  was  proved  to  lispve  been  in 
the  habit  of  doing  nnch  business  with 
the  knowledge  and  sanction  of  the 
company,  and  to  have  been  in  fafdt  iw 
sole  managing  agent : 

Beld,  that  the  title  passed  by  such  sa!e. 
{PkUlipt  agu  Caw^U,  43  xV.  r.,  VL\ 

Sm  Lm  lN80RAitcB.  T'lS  N,  T.) 
MuTAKifrOir  Fact.    {Id,) 
BESCiieioir.   {Id.) 
Bbuoioub  Cohpokations.  {M.) 

4.  It  is  a  well  settled  rule  of  equity 
jurisprudence  that  ail  gilts,  coutraou  or 
beuelits  from  a  principal  to  one  oCi  u* 
pying  a  llduciary  or  eotittdential  v^ 
tion  to  him  are  constructively  fiT^d- 
nlent  and  void.  iCvnutock  agt.  CUn- 
ttock,  57  Barb,,  ASi  ) 

5.  The  court,  in  such  eases,  acta  tpon 
(he  prinoipal  that  if  coniideuce  is  re- 
posed it  must  be  faithfully  acted  «i^n; 
>f  influence  is  acquired  it  must  be  Kept 
free  from  the  uiut  of  selfish  Interwt^ 
and  conniving  and  overreaching  ^bar> 
gains.    {Id) 

6.  It  is  for  ibe  common  security  of  aU 
mankind  that  the  gifts  procured  by 

.  agents,  and  purchaces  made  by  them, 
from  their  principals,  shodld  be^rbtin- 
ixed  with  a  close  and  vigilant ^sna- 
pivion.  So  of  notes,  MHs,  coHtflicta, 
releases  and  obligations,    ffljf    '^ 


7.  A^iuunnot  permitted  to  deal  wilh 

,     twllt,ft  full  ditrlujinrB  i.f  Hii  ihel^ 


f.  TnuiB»T4i'.ii>  wliiuh  wuuld  lie  held  un- 

'     olii<.-«ii>iiiiiiilE  bstn'mii  (iilier  purtieg  Hr« 

oOaii  dBtliired  vuid.if  lietwcsii  |>iiiixini 

OMUj'yiu^  i-uudilviiiiiil  nliitiuiu.    (/d.) 


kwiiiK  HI 


whicli  wfrt!  111  La  'hmidwnuiijf,  mid 
'  Isr  hii  IwneHtT  ni  •jlM.i.  Imi«1(  or 
•dvHiiinjfe  to  her  Kppaiuing;  Hiid  ibar« 

irerc  oiiiEr  unanU^uoi  ciRuiiiiiiHiiceg  i 

Mwl  tlic  [ninir  QlHinrinif  under  tiie  in* 

.  iiraiueiiir,  iiierrlj^  [iruvnl  iliEiijfiiitinta 

-  vt   tlio   uiher  |>Hi'if   ihi^eiu,    wiihuut 


II'  iiupMiiwu!  or  III 
niiiff  the  exiet 


luil  fmud,  I 

,  Ha  liar  mieiit,  (ii  il> 
eni*  puipuried  lu  li 


.-  toe  iiidru 

.  Sutu 

whioh  )ireauinnticni  cuulii  imly  Iwuvar' 
'  SDUMbjr  ■cluhI  [irvuf.     |/ll.| 

'&■  IvaL-BAKOB,  (t'lKB)     {Id.) 

'^0.  An  HKeiiC  hiivin^  received  money  for 
■be  ow!  »f  iii«  rriiiviuiil,  )■  buund  tu  uhV 
h  over  to  hiui,  Hild  bai  IK)  riKhl  lo  n:- 
'  tem  it  I*  lite  pernuii  fruio  .wliom  he 
reuiTMl  iu     (Mmumci  Mt.  fionw,  M 

M^.  He  CHiuiut   dispista  the  title  of  hji 
.   priiit.-i|uL,   by  ■eiiiiitf  up  au    fldven4 
lilleiuttetmiiger.    {la.y 


.  .  a,diBCreu<fu,  buih  u  in  qouliiy  alid 
,  |iri«,  in  DiuliiiiK  purrhmsd  of  leu* 
,.  aud   •ilk*,  lor  ihcir  |iriiici|ail«  lu  thi* 

.  ^cvuniry.  they  Hre  iiul  JiHlile  Tur  a  Jail* 

;  ,an>.va  pareimr "' ""— ■  "— "* 

Ua>  tlia  aierr ' 


chuK«  « .«  Un..i^l.l  tuiiUB  1o  iliau.  und 
wiifQl.'aii.l'inil  Hit  ri-riili  oi  BU  u'"iiim"7 
tlitir  jmit.  l/i*.) 
14.  One  not  antlioriied  to  make  a  mle  or 
property,  by  ill  owner,  boi  liiiiiily  to 
adverlbalt  ftirwIe-Hud  piocurc  •una 


lA.  8uah  au  agent  ie  not  clothed  with 
any  rcHl  or  Hppiiniiii  Hiiibuniy  u>  iiaka 
any  reptaaeiUuliuiu  un  ilia  aubjeeL  ilfl) 

111,  The  defendiint,  haTing  an  juiereec  I'n 
a  iUMiari<oiDrlii|f  Guparuienhip  wiiieh 
he  Wialicd  lo  sell,  i«>[iieaied  It.  Io')in>- 
mm  a  pnrehaKr  Tor  liie  iiHuie,  Hurea- 
iug,  ill  cHM  tie  did  eu,  lo  glTe  l-rui  a 

R~/"'"'""""""'""°""" 

luiiHkaai, 

proof  of  aiiy  kooirled^  oo  tlie  pari  of 
[be  defeiidiiut  iliai  iiuy  reuitrei-iiiaiioiii 

or  .laicuiciii.  I..d  We. ,lo  WIL; 

,«,r  iva^iber.  Hi.y  Hmh...iEy  Kivan  W 
U.  iomakeaiHleuriii>|>i>i|>eiiyi 
Btld,  ibat  repreieiilHliona  made  bj'  H. 
lu  ihs  plaiiilifla,  piiiir  to  a  iic|i<itiHtHHi 
betweeirilie  luilel'  iiud  Ihe  defvBiJHUl, 
fi>r  the  purchaaa  and  enle  of  tlie  ilrop- 

.ii(pUHatthe  defeudiuiti  iJd4 
Btld,  ate,  tbat  tha  oiia  wna  within  Iba 
iiruiciiJebiiddowiiiiti'milAMgi,  l\iuf, 

Btld,  /Bt-tiar,  that  proof  or  endi  rap- 

nulertHl,  iuHSiuucii  iw    die   deAmdaiit 
htllniHf  WHS  proved  lo  liovo  tnarta  tha 

aaja;  be^uae  the  iviin  could  uoi  eea 
tfiHl  Ihe  jury  uii^l  not  liwve  baieJ, 

reuiaeeaiaiiuni  cluinad  to  iiam*  IwM 
madebjA.  ild.) 
19.  An  HWoi'iaiioD  anrrving  on  tba  nai^ 
'  ntactitrs  aiid  mle  nfeheeae,  and  oWfihif 
a  iiiciiirv'  aiiil  iu»ciiiJi(ty  tulikMe  for 
iu   bnaiheaa,  uaiU.  iltruef  ta  iu-'awa- 
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•gifig  coBinfttee, »  yt^t'B  leiyw  of  \he 

Mune    to    C.uKre«itig  to  pit>Ti(le  biin 

^  uteosiltf  ana  ouiivenieuces,    in    got}d 

oMer,  for  the  inntinlHCiiTre  tif  cheeCK  ; 

*  C   ihereapou  agreed  to  pav  $600  rent 

)  and  tuxe<«|«d'  the  pretniiie»,  mnniifHctiU'e 

into  cheese  in  a  sktllfnl  Mnd    vrork- 

niHulike  niiuiner,  the  milk  (reatrtcifHi  ot 

:lfa«  prodiire  of  8U0  eownj  ftirniehed 

kbefacutry  ;   pi-ovide  mMterials  for  use 

'  in  the  nauuf.iotare :   box  and  prepare 

the  cheeee  for  market,  half  aet-onJing 

•t»  »  »ix«  uaned,  th«  roet  accoi^lng  to 

;  boopato  be  |NK>vided  by  the  comiviiuee; 

•.nMiu9   Uien  whila  reinaiuiug  at  tlie 

'i^orj,  aud  deiiverad  them  thereat  as 

the  oommitiea  tlioald  direct.    It  wag  a 

J(iii,riber  part  Qf    the  agreemeut,  ctiat 

w^h  "  patron/'  or  pi;nJton  siip(»lyuig 

wiik,  ahould  have  a  prupoi  tiouate  part 

*of  the  whey.eitber  fed  to  iua  etock,  at 

ao  mach  per  head,  on  the  preiuiees,  or 

iialiTersd  to  him  thereat,  and  tJiat  C 

,«hoiild  aficoant  for  lialf  the  proceede  of 

jRli-plQs  whey  sold   by  him ;   that  C 

■hoiild   keep  ai^ctmnte,  make    a  ftale- 

meut  of  each  sale  of  the  cheese,  exhib- 

Itiitv  the  propoitiouaie  amount  due  to 

MfCU  pairun  from  such  sale,  on  n^oonnt 

Of  miik  farni#hed  by  him  after  dednet- 

4iig   the   prioe    of    manofa(«tti«   atid 

«barge«  for  keeping^nd  feeding  stock ; 

tay  the  rent  agreed  to  the  coiuotiitee, 
y  dednoiioiis  from  the  proceeds  of 
•ales  in  proportionate  sums,  as  due 
%liereat  n»>|»eciively,  omitting  the  two 
ttfst  sales ;  give  tlw  buhinetis  all  neees 
aary  penoual  atteiirion  ;  not  under  let 
It,  and  at  the  expiration  of  his  leime 
(nrrender  in  iro<id  order,  ete.  llie 
tb0nimitte«  agreed  that  the  patrons 
ihoold  furnish  G  one  good  rtfnnet  fbr 
flie  milk  of  eaeh  cow.  and  pay  him  a 
{>eroeutage  upon '^  each  one  Aoudred 
DMinda  of  cheese  sold  and  delivered. 
P  entered  into  the  pmuiis^  and  nuuui* 
^aotnred  cheese,  some  of  which  was 
^old  to  the  plHintitt  as  good  merciiHuta- 
ble  cheese,  on  behalf  of  the  asauciati^n 
\ff  the  defendaiitM,  who,  with  one  P, 
oooaiitated  the  committee,  and  wlia 
nnn  aJao  patrons  of  the  asaoeiation 
imd  interested  aa  sneb  in  the  aahk  The 
eheese  ao  sold  had  been  fraudulently 
knanufaetured  of  seur  cord  by  C  and' 
Ikis  employees  and  was  of  bad  ^nality  on 
(ibet  aoQouiit.  in  an  actien  te  ceoover 
^amagea  for  firaud  i»  the  sale : 

J^lW^  lh«t  the  4efen^nts  vreie  Kabte  Ibr 
the  freed  ef  C  end  b«a  eewleyees  eed 
mm$mmk  on  th» ground  elAeiriMeeey 
4»r  the  deCBn4nnt4  im  meeoAuMMrlNg 
the  cheese,  and  although  the  defendams 
leigbt  in  fecit,  have  been  ignorant  there- 
^  iJOurk  agt.  ButtvUt  9  Laming, 
18/.). 
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PROMISE. 
Sm  AORBBMBsrr.  (^  Bairb.) 

PAMTMBBSHIf.    (Id.) 

PROMISSORY  NOTB& 

V 

1.  A  wMiver,  bv  the  indorser  of  negielfa- 
ble  paper,  o(  demand  upon  the  msJcet', 
and  uf  notice  of  nonpayment  may  1>e 
by  implication  from  his  acts,  as  #eU 
as  bv  express  words.  (Sk^dkn  latL 
JSTortea,  43  If.  T.,  98.)  '    z 

9.  And  accordingly,  where  the  holder  ef 
a  promiseory  note,  just  prevlons  fe  iOs 
maturity  having  sought  an  Interview, 
witli  the  indorser,  shown  him  the  note, 
aud  stated  that  "  the  maker  wanted  it  ^ 
to  remain  anoUier  year,"  aeked  him  if 
he  waa  willing : 

Beld,  that  the  reply  of  the  indomer  tliet 
he  was  willing  to  let  it  remain,  and  that 
it  was  a  good  note,  were  a  waiver  ef 
demand  and  notice  at  maturity,  anv 
their  omission  did  not  dlsebai|^e  ^e 
Indorser: 


»\ 


BM,  ftirther,  that  wider  Iheee  ei 
atanoes,  tim  waiver  was  oomplete,  ii^ 
dependenily  ef  the  question  w-lietlier 
an  agreement  between  the  melbsr  umk 
haldev  for  an  ex  tension  for  one  year 
on  the  note  was  er  was  not  made  amd 
in  such  case,  the  liability  of  the  in- 
dorser becomes;  Xs^  the  walrer,  ahed!> 
faite  on  the  maturity  of  the  note,  aiA 
ne  subsequent  dem'and  and  notieei  at 
the  expiration  of  the  year  ef  exteueioii, 
er  at  any  other  time,  are  ueeeasarv  te 
fix  htm.   iU.^ 

See  BuRDBK  of  Proof,    fid.) 

3.  A4  to  the  payee  of  a  note,  ne  mfMf 
of  tiie  want  or  Mirre  of  t!he  <K>Bifdent- 
tion  is  necessary  to  constitute  it  a  die 
Ibeae.  (^$katoiagt,Z>M^S7  Aeick84l^ 

4.  Where  eeveral  payee*  ofm  ptuitfslu^ 
nme  tftii«B  to  tetauieing  the  saflie  «e  «Be 
ef  tbeh-  nhmber,  ih<e  iMtet*  «bq«Me 
liieid/kteirestoiriy  ef  hie  tseeehite  |mywl^ 
in  lite  nMe,  Red  is  not  «iitllM  in»  M*. 
teettott  Re  e  per ohaser  fot  nJtm.  fti^l 
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Jk  And  if,  in  tm  Mitwa  brouirbt  4»y  him 
■poll  the  note,  ilie  Mtuwttr  mtU  up  h 
toiul  waiKot'cuutfrdenuioii  fur  the  note, 

'    in  m^lior  miiiI  amiiiier  Hufficieni  lo  <te* 
ieM.  ihe  act  on,  had  it  been  broi^ht  in 
the  Dam«  ot  ihe  pHyees,  ii  is  not  iiecen- 
lary  to  Nlle^e  iu»r4ff«  to,  or  kuowi»<lK«  , 
f»,  the  plHiiiiitr,  of  ihe  euiira  woiahleiM- 

.  4ieM  9f  ib^  coiMidemtiou.   {M,) 

4  Wbei'e  hU  theotber  joijU  p«y«e«  «f  a 

note  transfer  their  iiiterasi  to  one  ot 

(beir  uuoiber.  aii4  theaevion  in  brou^rht 

,    hy  bim,  he  stands  a  (ton  tlie  same  foot- 

.    iug,  in  respect  to  notice,  tiiat  he  did 

before.  It  is  not  in  t)t«  po«rer  of  sevemi 

joint  payees  of  a  note  to  eaoft|ie  a  just 

.  idAfeiuMto  it  by  Bttob  a  oouirivance. 

{Id.) 

7.  If  the  payee  of  a  note  indorses  it  lo 
l^iinseUf  lie  does  not  iu  any  lespect 
^^KHUktfe  his  po.^iiiou.  An  action  upon  it 
^ivay  be  defended,  its  atfaiuethiiu.  upon 
.^•SHiue  principle  after  tiie  indorsement 
jw  bi^lurei    (IU»} 

J^  He  does  not  stand  upon  the  footing  eif 
%  6aim  fidt  indorsee  and  holder  in  Uie 
jssq^il  course  of  busiuei*8,  the  sanie  as 
^liuu^h  he  liud  not  been  one  of  \ii6 
qrigiual  payees,    {fdj 

t.^Panies  chdmitiif  to  liave  a  patent, 
Mrfrkfh  {pive  tiiem  fhe^xeiosive  ri^hi  to 
waice  and  vend  ceriam  reapers  and 
ipefvora,  gave  a  license  to  the  defend* 
^iits.  to  lUiike  and  vend  such  rea(>era 
Mid  JDOweru,  nud  alrto  to  sell  ierjiiory. 
for  a  apecitted  epusideration,  <;iilled 
Ijf^ii'se.  fees,  wbieh  tbe  defendunis 
f^^reed  to  pay.  They  snbsequeuiJy 
KH%*e  a  note  for  tiiose  feea.  In  an  action 
■roirgfht  thereon,  by  an  indorsee,  the. 
^fense  was  that  tbe  {Airent  was  void 
and  conferred  no  exchisive  right  whatp 
^er  upon  (he  payees  of  tbe  uote,  and 
tbat  there  was  therefore  a  want  of  c«Uo 
bideratiou  iherefor: 

J£el4f  I'  'thiKt  so  fara9  the  question  of 
estoppel  was  couoerufHl,  the  case  strtod 

Spou  thesaiue  footing  ss  it  would  ha^ve 
Oiie  had  the  action  been  to  recover  ihe 
|fcen««  tees.  2,.  That  the  lieftuidauts 
might  set  up  a  want  of  coueideratiuu 
for  the  uote,  as  a  defense  to  the  action. 

).0t'^ln'ai^"4ctioxi  h{^ii  a  promissory  pole 
^Iveii  fur  the  purchase  money  of  sL 
n^u('  I'^ht,  where  the  defense  is  4 
total  Want  of  consideration,  tlie  inquiry 
^UOb  tiie  validity  of  4he  patent^  or  iif 
iho  IK3IIIM  u»  eeU  .«ud«r  it,  ^omm  in 
foUa^mUy  oiAyhy  VMy  .«f  ev»4siiee. 
lik^mtk  "^  0Mse  tbis  teoant  may  iik^ns 
iyaltf  '^le  ^Milidsty  ^t  Uie  paceM  oa  w«il 

«  l»^yll»mf  «M6|ii»r  4Jmii  ^Q9f9m.'U 


4BWrwiiUBgili«qaestiMi  ^consideni- 
tiou.  {Id.} 

11.  The  true  test.  In  nil  sncfi  cases,  la 
wlietht^rihe  jmlgiucnt  upon  the  is-fnoy 
aiiovving  the  court  (o  have  jurisdici ion, 
would  uflect  or  <iereitu1ne  the  right 
chtimed  under  tbe  patent.    (Id.) 

ft 

li2.  Au  aaswer,  iu  aaeh  an  fl«iion,  uUeff> 

'»g.  genaraMy,  that  iii«  plaiiitill  UMsde 
'  tbe  failse  ropresauiMiious  knowing  th«a 

to  bo  so,  but  not  ailegittg  that  ibe  dc- 
,  .  leudauis  relied  upon  sueb  statetueula. 

»nd  entered  iniv  ib«  ooatraet  sappuutrig 
:    aiid  bt^ieviutf  them  to  be  truob  do«a 

net  Slate  facts  eutticieut  to  coMatitato 

tbe  dtdenee  of  Araud.  {Id.) 

13k  Wfaere  several  piiyees  of  a  promfssoiy 
'  note  nnfte  iu  indcr^ing'ihe  same  to  one 
ol  ijlieir  number  &nu  another  (lersoily 
tlie  indorsees  stand  ii^  the  imme  sitaa- 
tioti,  precisefy,  in  r«;i*j>ecii<»Uiedelenit 
of  a  want  of  coiifiderHtion,  that  a  pave^ 
does  wliefe  the  note  is  Indorsed  to  nln 
alone,  by  the  other  pa\*^fl.  (Saxim 
titU:  agi.  Dvdffc,  et  al,  57  Ifari>^  116.)  * 

14.  Aiid  as,  M  the  iatter  case,  the  note 
is  open  lo  the  defense  of  a  want  of  eon- 
eideiratioo  witlioat  aiiaging  tioti<re  ^ 
s«i'h  want  lo  him,  so  aiicituer  perso* 
by  becoming  a  holder  jotnily  wNh  i^ 
payee,  or  one  ol  the  Bayees,  sabje«lf 
biaiMdftoihesiimeWeiwew    (M)     « 

15.  It  will  oot  do  to  aMow  a  pa>(ee>«o  gM 

r4d  of  a  deienae  b^*  trausferriiig  a  abar^ 
Uk  bis  oblignii<iii  te  anotbar.  iiU.>       a 

16.  By  taking  «a  intersat  or  share  o«1j 
in  the  note  lie  must  be  held  to  i^f 
sabj«ivt  to  any  del^nse  which  uiay  la«|r 
fnUy  be  iatt-rposed  agaiuat  bia  «o>iiir 
dofitee.    {Id,) 

17.  In  an  action  upon  a  promissory  notjt^ 
;  brought  since  the  Code,  tlie  detendant 

fias  u  right  to  prove  tiiat  the  J)lainti1f  ii 
not  the  real  owner  of  the  note  sued  on, 
{IHatoH  agi.  Alger,  57  Barb.,  179)       ^ 
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i|&  If  the  plaintift  is  not  a  regular  »> 
'  dorsee  or  holder,  but  holds  the  noie 
'  merely  as  agent  for  tha  payee,  aguluM 
;  Wlium  the  deleudanu  olatm  te  liave  • 
S  good  dsleuse,  the^-  are  inierested  in 
,  qnestiottiug  the  piaiutitf 's  liiie  and  bavi 
tbe  right  vm  show  hia  want  ut  iuiaiviiti' 

{Id,)  ...  • 

I 

^.  If  the  plaintif  is  not  the  real  party  in 
'  toteK^sc,  tliHt,  of  itsetfj^  liuder  seoifmi  •' 

in  of  the  Code,  ii  aWr  to  alt  fnHbelr 
;  proeoedings  in  the  action.  Und'a mom^ 
j  plbte  defeue«;-  ai  ugfilnbi  tbd>  |ilslhieUB 

4bs  PAJtTIBft 
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30.  In  an  action  npon  a  promiMory  note 
'  '4Uie}c«Ml  by  Um  defou^ania  lo  have  been 
giwu  a*  tba  ec»ii«idenaiou  lor  com- 
pounding  a  crime,  it  i«  not  nccetaSHry, 
in  order  lo  render  the  notu  invulid,  for 
them  lo  prove  that  ihe  maker,  in  terme, 
agreed  lo  compound  a  crime.  It  it  be 
apiMreui  that  savh  waa  the  inrencion 
of  the  pariieti,  and  the  agreement  was 
•och  a«  W  «MU'ry  oiu  the  intent,  Uiat  i« 
enough.  {CoHjUeruuM  agt.  Tixtidtardf 
58  Barb.,  166.; 

tL  It  it  not  neeimiry,  in  order  to  render 
aueh  a  coutraet  invalid,  that  ilie  per> 
•on  receiving  the  considenaion  iihodid 
agree  not  lo  commence  now  proceed 
iug8  against  the  perttou  accused.  It  is 
euougn  that  he  obligates  himse!/  Ut  re- 
leaM  the  defendant  from  a  pending 
prueecttiiuu*    iIU,l 

tSL  U.  having  been  arrested  upon  a  crim- 
iiu&l  wuirnut,  on  a  cimrge  puuislmble 
by  impri»onmeut  in  a  suae  prison,  and 
being  in  actual  confineuieiit,  uwatiiiig 

,  ejtauiinauou,  an  arruugeuieui  Wiw  made 
b  tween  8.,  tJie  peiaon  on  wliotie  com* 
plains  the  arrest  wus  made,  and  the  de- 
leudauis,  by  Avhicli  me  iuiter  agreed 
to  give  iheir  no;e  tu  2S.  tur  ihe  amount 
of  nis  claim,  consUible*s  feed,  and  cerw 
lain  items  i>wing  by  H.  to  uiher  parties; 
and  6.  agreed  uiaiupun  iheir  so  doing 
U.  should  be  "  reieiued,  so  liiiii  he 
could  go  to  work  and  «aru  enough  lo 
pay  up  the  note."  The  note  was  given, 

'  Mceordiugly,  and  ihei-eupon  H  waa  dis- 
charged, aiid  no  turlber  proceedings 
were  iiad,  ou  theurjuiuuLoompUuat: 

Sdd,  Uiat  the  proof  showing  tliKt  there 

■    wiui  an  agreetneut   to   lermiuuie  (he 

'<    orsmiuai  pioscscuMon  ihau  (lending,  for 

a     pecuniary    c«'nsideraiion.    una    its 

tenuinu.iou  in  puiruuuce  uiei-eof.  the 

'  '  whole    proceedings  w^ere  illegal  and 

^  corrupt,  audtne  promissory  note  given 

in  pei'toriunnce-ol  such  ugreemeub  was 

void.  (la.) 

■'  fO.  An  agreement  betweeu  partners,  for 
!  •  adiMoiuliuu  of  the  tina,  and  for  a  tnms- 

«.  ,  fer  from  one  partner  to  ihe  oiherof  the 
aeseu  of  ine  liriu,  is  a  good  cdiisdcra- 
lion  lor  ptoiuisdory  note,  given  t/y  ihe 

^V      latier for  Uie  puiclmse  money.  [Sj^rmfftr 

,1     agt.  i><0y«r,  od  ^a»-6.,  18^1.) 

'    24*  The  fact  that  tlie  pun-haner  of  the 
^"^   assets  was  induced  lo  enter  into   Liie 
agreement  by  the  fulae  aad  fraudulent 
•  <ii    yepirt»entai ioas  of  the  oiher  partner, 
•^<.    .  {"esimciiug  itic  partnei'bhip  a«bei«,  is  no 
• '    ^leiOK*  lo  an  Hciiou  upon  lue  note  by  a 
^..    4Hma  Jid4  holder,  «o  loii;^  as  the  agree- 
ment siunds,  and  the  deteudaiit  reiaiUb 
ihe  properly  trauslerred,wiuioui  otter- 


t  I 


ing  to  reaissiim  the  same,  or  demanding 
a  return  of  the  note.     (Id.) 

25.  Under  sneh  circnmsritnceii,  however, 
the  maker  of  tlie  note  may  uminiaiu  an 
action  Hguiiisl  the  payee,  for  the  fraud; 
or,  in  an  aciion  npou'the  no:e.  mnv  aet 
up  ihe  fraud  as  a  coumer-claim.    [Id.) 

36.  Where  the  iiaioivee  of  a  note  pro- 
duces it  on  tiie  trial,  it  is  to  be  ^ro- 
suaed  that  he  in  the  holder  in  gooA 
fiiifh,  and  that  he  leceived  it  before 
niniurity.  If  tlie  defeudanir  allegea  the 
eoulrary,  iJio  bordeu  of  the  proof  ia 
npoii  hiia.  A  nere  denial  of  owner- 
siiip,  by  the  plaintilf.  a  tew  days  after 
the  note  matures,  will  nut  i-ouclnde 
him,  or  rebut  the  presaii»|»(ioo  ofowttor- 
ship  before  maiuiity.    {J*L) 

27.  In  an  action  upon  a  promissory  note, 
between  the  or^final  parties  to  it^  the 
eoneiihsration  may  be  iu<|uired  iuo,  on 
the  triai ;  ami  it  is  subject  to  the  eoilitiea 
ejciiitiiig  between  the  pariiea.  (i^Mis 
agt.  Diviiu,  58  Barb.,  Ui^.) 

S^.  A  promiasory  note,  given  for  a  pnrl 
of  the  consideration  money  of  premise 
described  in  an  executory  agreettient 
for  the  sale  thereof,  daied  ilie  same 
day,  payable  on  the  diiy  of  the  delivery 
of  ihe  deed,  and  being  a  part  of  th^ 
same  intimaciion,  may  be  read  and  iu- 
terpr<'ted  witii  the  agraemeuty  aft'  a 
partef  it,  or  as  a  waiver  ol'  it*  bsnni^ 
to  thatextenu    (IiL\ 

29.  Such  a  Dole  is  a  snbstitnte  tor  the 
payment  of  the  sum  agreed  lo  be  paid 
at  the  time  fixed  for  ihe  execution  of 
the  deed,  and  unril  paid,  that  purtof 
the  agreement  is  uoi  (leriomied.  It  is 
a  colluieral  and  simple  prottiiMi  to  (my 
the  name  money  mentioned  niihe  wrii- 
ten  agreement.  Its  only  real  eltect  is  lo 
postpone  the  pavment  of  ilio  un(iaid 
pait  of  the  |}urclia8e  money  uinU  ilie 
day  the  deed  is  to  be  executed.     \Id..l 

30.  And  (he  porehaser  having  emitied  to 
pay  the  sum  specilied  in  the  agreemeut, 
at 'the  time  it  beciinie  diit»,  ami  an 
action  thei-efor  being  broQgnt  by  the 
Tendor: 

ffddf  that  tlie  plaintilT  was  boui^d  to 
prove,  on  the  trial,  ihut  bor'orc  suit 
brought  he  h«ui  ottered  to  comply. with 
the  agreement  on  hn  part ;  liiai  m,  that 
he  had  uttered  to  convey  tl«e  p^emisen 
Iw  the  delenduut  cm  receiving  uie  bai- 
ance  of  Uie  puirchase  price : 

Beldt  ado,  that  the  payment  of  thtf  pur- 
chase money,  and  ifae  execution  df  the 
deed  being'  de(i«utieut  acu,  and  the 
plaititilt  not  Iwvhig  shown  auoiisr  to 
convey,  he  had  kuled  to  aMltvont  n 
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caaM  of  Rctioiif  aad  ehunld  have  been 
nuuiuiied.    {Jd.) 

ZL  111  such  nil  liction,  parol  evideuce 
leading  10  bhow  ihai  the  pluiutitt'  uoi 
only  abiiudoiicd  (he  agreeujeut  on  hid 
uurl,  hui  thai  ihere  whs  a  failure  of 

'      the   cuiiAiUemLiuu  of   ttie    iioie    sued 

'  itpon,  iu  ihul  I  he  plaiiilitt  had  sold  the 

laud  loaiioiher  pei-euiuaudUwa  he  hud 

•'    done  auis  ilial  tt«io|»ped  him  from  protf- 

ecatmg  tiie  dtstoiiuaut  upou  Um  uoie 

gi^eu  fur  ihe  uutntid  purehase  niotiey 

'  >  u  eoupeieui  tor  liiai  purpoee ;  aud  it 

..  :iiol  opeu  to  the  ohj«uiiuu  ihal  it  in  iu* 
viudwa  to  cimiige  or  vary  lue  lerius  of 

•  a  sealed  agraeuieuu   {JU.) 

,9U^  Naiiher  the  payee,  nor  any  holder, 

of  a  promiacMi-y  ii«*4e.giveu  iu  i^U't  |>er- 

formaiice  of  a  truuuuitsui  bargaiu,  who 

/  •  is  UM  an  iuuoceui,  Inma  Jide  uoiderfor 

•'    !Vaiae,  beiore  u  iiecouies  duis  cau  eu* 

-   foree  ita eideoitoa  agaiust  tka  maker. 

..If  a  uoie   be  giveu  lor  ihe  price  of 

'  '^'piHipeny    purenuMd    iu  fraud  oi    the 

puyev'a  creuiiurs,  ihe  Uw  ytiW  uot  aid 

m  carry iug  out   uuy   poriiou  of  Ute 

frauauleut  Uirgaiu  upou  wnich  it  wa« 

'      givou,   but  will    leave  all  the  partiea 

•  *■    who  are  chai-geabJe  with  notice,  to  rely 

Qpju  tJie  opiiou  of  Ihe  luiiker  forUie 

•  ptfiforuiauve  of  ihe  apparent  obiigaiiou. 

•  {^*  Hfy*  ^^^'  -Wer*  4Z/,  od  i/d/  6.,  3c«^.) 

.  33.  A   reoeirer  does  uot   staiid  ii»   the 

•  ..  situaiiou   of    au    luuuceul,  homk  jUU 

holder  fur  value,    lie  acqaiciMi  title  hy 
legal  proct:M,  and  not  iu  tlie  regular  I 
v>  • '  <$ottr»e  of  dealing  iu  eouimereial  paper. 
Md) 

.  34.  A  iiou,  being  of  no  l6i?al  valae,  as 
agaiutti  the  maker,  iu  the  haudD  of  a 
receiver,  or  a  juuguieui  ii^iLur  of  tiw 
payeeri,  ihu  lakiug  ^f  U  by  each  cred- 
.  .W>«MM>  mppUsiuea^ty  proceedinge 
..  agaiam  Uus.payeea,  tor  tae^u»po«e  of 
having  it  appUed  10  (he  miilciiic  lun  ul 

•  .,  hi*  judgment,  canpofc  opemie  in  law 

as  a  raitlicaiiou  or  sanviion    of   the 

1^   i  baruain    upou    wiiiau    ihe   note  wan 

J.    giveu  ;  or  e«(op  «uou  crediipr  from  iu- 

.      swtiug  that  Ihe  baiguiu  waa  void  iwio 

;  ..  him,  by,  reiwou  ol   lUe  fraud  la  whuh 

It  was  conceived  and  carried  out,  and 

that  (he  maker  acquired  no  litle  to  ihe 

'"    'property   lor  tne  |.urchaee  uioaey  of 

which  It  was    given,  us  agaiusfr  the 

*■-     elaims  of  sucn  ci editor.  ^{Id.) 

'  35.  A  hidgoieat  creditor   may   take  a 

proaiwiury  iiuie  giveu  by  a  third  per- 

sou  to  his  debtor,  by  virtue  of  bis  ejc- 

,..,,  ecuiioa-or  proceedings  supple  mental  y, 

^'„ .  ^without  theieby  reiiiKiuisumg  his  rignt 

*,      10  talte  the  prupeiiy  of  the  debtor,  for 

'I',     .ihe  purchase  muuey  of  wiu<?U  the  uote 

/  aV-.wasijiv^.  4/dj     .  ,  ..     .    .    , 


Set  AORKRMKNT.  {Id.) 

Faktnkuhhip.    (Id. 

DlLL»    or    KXCIIAKOB  1I.ND    PSOM- 

PROVISIONAL  UEM£D1£S, 
£b0  AXTACUIUUIT.  (57  Bard,) 

PDBUCATION.  , 

^^WlLL.  {$1  Lantitig:) 

PUBLIC  ENEMY. 

Sti  Bill  op  Exchakoe.  f 43  Jf.  K) 
Paktmkbbuip.    (i<^.) 

PUBLIC    POLICY. 

l.  Where  a  contract  for  the  perfortnaiioa 
of  any  public  service  or  work  is  to  be 
awarded  to  the  bidder  therefor  of- 
fering terms  Uioit  favorable  to  '  the 
public,  any  agreement  between  partie^ 
uesiguing  to  make  bids,  lendiu.c  either 
direcdy  or  indirectly,  to  resirata  or 
lessen  rivalry  uud  coiu(*eii(ion  between 
ihem  is  void  as  agulusi  publiu  [oliey, 
eveu  uUhoUgh  it  may  not  appear  that 
sucU  agrtreinent  did  really  produce' any 
result  delrimeutal  to  the  public  ihier- 
esl.  (^(cA«4(/ii  agt.  Maituii,,^  N.  y.« 
147.) 


2.  Accordingly-,  wbfere aboard  ofaa^ieM 
of  a  town  were,  by  sialuie,  aiithoraMd 
lo  reeeive  sealed  pojMMaU  Sm  the  eel* 
leciiou  of  the  taxes  u»  be  A^sessedia 
the  teara.  and  to  award  ine  colleauon  of 
the  luxes  to  tlie  peraoti  who  snail  pro 
pose  to  collect  the  SMine  ou  terms  aioe- 
luvorabie  to  tlie  town. 

m 

ffeidt  that  an  agreement  between,  twe 
persona,  each  sending  iu  tiistmct  sealed 

Kroposals,  that, if  the  collection  should 
e  awarded  to  either,  both  sdouUl  share 
equally  m  the  pi-ofiis.  it'  any,  and  con- 
ti-ibitte  eqaahy .  u>  tne  losses,  tTaa 
agiiiust  puolio  policy,  and  void,  ild.) 

3.  Where  au  illegal  coutract  has  been 
fully  executed  aud  money  paid  there- 
under remains  iu  the  iiuiids  of  u^mere 
depositary,  who  holds  the  money  for 
(.he  use  of  one  of  the  parties  10  the  oott- 
iracL,  an  action  brought  10  i-ecover  rthe 
money  so  held  will  besuaiained.  (ffos*- 
wrtk  ag^  ^fa/i««,  43  iV.  K,  UlTd)       ; 

4.  Where,  however,  the  recovery  ef  the 
money  requires  the  eiifort«meu«  by  tlie 
court  of  any  of  the  unexecaied  pro- 
visionb  of  the  illegal  coiitrabt,  tto^acuon 
can  be  maiuiuiued.    [Id,J 
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.  ^  A  third  pen»fe  n-ho  Ttmvem  f»oney 
flrom  one  puny  to  i>6  nii4  to  anoiher 
jl which  (inyiueut <»<iBl<i  not  Imve  been 
enfurced  btstweaii  the  two  pariien  on 
accoaiii  of  ihe  illejLnilily  of  the  traiiB- 
acftoii  betweefi  ihtfin>,  CAiiiiot  iuter- 
po»e  Hiich  ilh'^litv  lh  u  defeiists  U>  an 
Action  brought  aguiiiM  him  «u  •ufoiiDe 
payuieiir.     {,1(1.) 

4k  Aocordin|Hy«  Whetie  f((Mit,  tone  a  8tat« 

<  engineer,  eiiierefi  into  un  agreetneni 
by  which  one  vf  f  Iwtti  w«a  to  \iM  for 

t  certain  pniHio  worlc,-  and  all  to  be 
)otntly  ini«re8ied  in  ihe  bid,  and  before 
the  \C-oflc  trim  nt\-Ai-ded  thejy  agreed  to 
and  did  withdraw  iheir  claim  to  the 
^ovk,  a  jd  eotd  rfieir  bid  for  foar  han- 
dred  dollars  tn  a  party  wtito  ^"h*  h 
htgher  bidder  for  the  Bunie  woric,  the 
parchHwr    iHWng   his    note    for   the 

"  ainoniii,  wliich  wn^left  wfth  one  of 
the  tV>nr.  with  the  iniderstandiug  that, 
%hen  paid,  eacli  of  Btiid  peraona  eboah) 
r<^6eive   $100,  the  note  htuitj^  subde^ 

^   ^n'euily  paid  lo  the  imrty  holding  it 

JRfZef,  In  an  acilon  hronKTifby  Hma^inat 

'    t>ne  of  ihe  )>artTe8  ro  thre  agreement  lor 

'  gbodf  Bold,  etc.,  that  the  |100  dtilUro 

"  detained  by  iiiin   fiom  the  procr*»d»  of 

'   %aid  Hole  wa^  not  a  gooo  Mibiect  of 

*'  tbaiiier-claiinf  il  being  Decenary,  in 

ttrder  to  BiiHiHin  stirh  claim,  to  enforce 

'a  partner>«hvp  or  joiiit  agreetnent  en- 

\et0il  inro  for  tin*  auAinnranttyf  ol^ecta 

,   illegal  and  coninry  lo  the  tiatAreeiof 

V  ,^e    aitite     (iSm.   Jmw$»    18M.  dmp. 

,  d&i9),  which  requirei*  iluu  any  pra^ioaal 

.   Ii>r  work  ahall  coiiiHin  the  natnea  of 

i  ail  jiHrtieB  intercBtcd  therein, and  pro* 

,,  kibita  any  eeo-et  anmigement  tlmiaiiy 

.|>er8ou  n<a  iiauied,  or  auy  engineer  in 

« .t|^  employ  of  Mie  •iiite.-eliMll  be  incer- 

esled  tiierein,  eio.  (Id») 

9[.;Tbe  cre4Ut4>ra  (tb^  plaiiitiira),>fDr  wshoM 
,  jbencfit  au  iiiMignni^it  mLroatol'jtchAC- 
Cel  mortgage  iuid  iieen  nia^^  may  law- 
jnUv  auree  with  the  aaaiguee  (tUe  de^ 
,  lepduiitii'  nite4[Hte)  that,  at  th*  Bale  at 
.,  tMictioii   under    jjie-  montpiffe  of  Uie 

{iroperty  covered  therf^Uy,  »•  abonld 
lid  ihe  Baiue  in.  and  if  any  of  anch 
<  m^edltoiii  «limiM  tvid  olf  ntiy  «f  the  ur* 
'iMeeBohl,  th«  nesHgoi'e  irhonld  aaannie 
'•■  tMr  bhlrt,  and  irotd  nil  Mte  property  bo 
I  ^tferoliAMNi,  andapptv  ftno'iHf*  pNVmeut 
'  k4  the  detm.  {Bttfiiby  agt.  Kihtjkl^  43 
■  '-9i.  Y.^  534 J 


8L  Such   an  amntfemeBt^ia  iMit  «g«iaBt 

£ttblic    {Hilicy  at»  tending  io  prevent 
)m|ietition  ai  a  pnblic  iMtte,aua  where 
the  dcfendant'B  intt  Bintu  having  made 
Vncli  an  arrangeuieuff  bought  in  all  the 
/^ro()erty  and  failed  i6  aovouut  for  ite 
'  Talue  to  iKe  ^redi'iorB,  hit  ivpreieiiui- 


ti^ea  wene  beld  liable  to  g«iY>h  aetyftii* 
ing.    (M) 

Su  BlLIA  OF  BXOHAKGB.   [Td.) 

Partnkumiip.  (At ) 
CoManitAcr.  (2  Lansing.) 


Q. 

<}UB$TlOK  OF  FACT 

3m  JSVIDBNCB.    (Sikiniti^.) 

QUESTIONS  OF  LAW  AND  FACTT. 

Su  FI29DING0  OF     FaGT    AND  CoiTCLfr- 

8IOH0  OF  Law.  <43  iV:  JT.)   ^ 

R. 

^ILBOADS. 

1.  A  r«Mu«r  when  appointed  /of.  the 
property  of  a  cor^Mnro(i<m,  diapfaioea 
the  directors  or  otlier  body  thaibf  ita 
charter  nn  aatlierisksd  lo  BMniige  tta 
affaire,  and  mider  the  dir«oti(»n  of  the 
conrt  hy  wlioni  he  ia  appoiii|«d,  baa 
the  eole  control  oi'  iie  propeity  juid 
effeciB;  and  when  anthoriBecI  ao  to  do, 
(he  exclOAu-e  power  to  naft  iia  fi^Q. 

dnU,  7S.) 

2.  Such  an  appointment  ongbt  nol  ta  be 
made.  unlesB  in  a  case  ^  necesflity  ta 

Jirotect  the  Btockhohiers  or  oreditpr* 
rom  Vote,  or  to  prevent  an  abnse  of 
the  co>-}iorate  frauchiBea.    (Id.) 

S.  TIkb  atookholderB  are  entitled  to  hw» 
theBclecxioB  cd  the  ngenta  who  are  to 
maaage  the  aHairs  of  the  corporation, 
and  thia  frower  ought  not  to  W  taken 
from  tlieiti  nnleBB  i[  is  neceeaary  for 
vheirown  proiecifon.  or  thai  of  cr^L 
iora,  or^he^tHte.    {Id.) 

4.  The  act  of  1870,  {^^  15h)  asaamaa  to 
enamerate  the  caaes  in  which  receivtra 
(rf;  eor|iorai4oh«  uuky  he  ap^wtaitttdf  and 
to  preacribe  ilw  length  «if  notice  which 
muBt  begiweu  ot  ilie  apadieniion  Ibr 
anch  ajppoiiitiuMii ;  and  ui  the  matot 
emphanc  terms  forbids  the  appofiot^ 
neni,  aole»t  i^  4^  eaiea  oxprtaahr 
enuqerated  by  iL    {Id.) 

5.  A  conBtmHlbn  «hich  wouTd  tolenHo 
a  receivership  at  the  diseretion  of  the 
tcoun,  beeanae  h  ifl.pn>|>oitedto )»zwni 
it  to  but  a  jMi'i  af  ike  tarpfeett^  ptW' 
0rtif^  wovki.anual  the  atatiita,  «id  ktk- 
cireaae  iiuiead  of  teoen.  iho^    ' 
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.    whkh  the  aet  of  it70,  wm  intMidcd  to 
•remedjr  or  prevent.    {I<L) 

&  The  plaint  is;  owns  a  mt^itjr  of  tfio 
•lock  of  Uie  ftocbeBlor  and  Oeneaee 
Valley  lUUrotiid.  and  mukv  Uie  not  of 
la&l,  was  euritled  (o  apooiut  Ibar  of 
Ihe  thirteen  ditvictort  of  tnat  eorpora- 
tion.  in  i8b7,  the  aet  of  l^J,  waa 
Amended  bo  aa  io«Hipower  the  plaintiff 

.  to  obooiie  eeven  iiietead  of  four  of  tlie 
aaid  direotora..  A  {Mri  of  the  ato^k- 
hoiders,  iu8i»iing  ihui  the  act  of  1867 
waa  ill  vfol|kiio«  i»f  tbo  «oiiat}«nrion, 
Ireitted  it  as  of  no  Ibree  and  proooeded 
to  eleei  dii-eeiora  under  the  act  of  1857. 
-   The  otlier  Htoekhotdera  eiooMid  «  lionrd 

•  of  directf)ri»  nnderibeacfcof  18(>7:  nud 
t  the  plaintiff  proceeded  under  tlie  fatter 

ace  to  appoint  aoveu  at  the  thirteen 
directors.    {I(L) 

?.  Both  boards  claiming  to  a<ft,  each  us 

Tha  legally   cowtituied    board,  sniu 

"trere  instituted  tu  determine  the  rifffht 

»f  the  board  elected  under  the  nei  of 

1851,  to  act  for  the  company.    And  it 

wna  held  by  the  genei-al  term  in  the 

r  7th  district,  that  me  act  of  1867  was 

:  '6onatiiutfona4  and  valid,  and  that  tlie 

'    pwravna  eieeted  ptrrsmiiit  to  its  provi- 

'  aions  eonxtitnted  the  board  of  dir^^ctors 

'  Of  aaid  mth^Mid  compnny.    ^nce  the 

i  commencement  cf  thii»  action,  the  jadg- 

tttent  of  the  gerrernl  terto  has  been  -af- 

.<  Armed    by  the  covn  of  appeala  pro 

•  /mum,  thot  an  tipf>eal  nmr  be  taken  to 
.>  th«  sapreme  eonrt  of  the  Cuited  States. 

8,  In  tftSS,  the  ltoefi«ater  knd  Oeneaee 

Valley  K.R.  Co.,  leased  its  road  to  the 

fioHalo,  N.  T.  and  Erie  fc.R.  Co.,  tor 

ttfa  ^etira  wMi  the  privilege  to  the 

lessee  to  extend  the  term  ten  years 

.  longer— the  rent  tor  the  use  of  the  load 

"was  48  per  cent,  of  the  groaa  aamings 

\x>f  the  company.  p.»yable  on  or  before 

;  the  S5rh  day  of  each  month  sneceedhig 

;  the  month  in  w-bieh  the  earnings  «c- 

.erued.    The  lesaee,  in  1863,  aasigued 

this  lease  to  the  Erie  B.K.  Co.,  "who 

Msamed  to  fVilfili  the  conditions  cvf  the 

f,  ivum  on  the  part  of  the  lesaee.    {Id.) 

§.  This  aotifm  it  lifroagfit  to  reooifer  a 

•  btibiiMe  of  9VN!«x!)s(imod  to  be  due  to  the 
^  Diasulilf  ander  ihe  aforeeaid  l«aae.  «nd 
„'  lor  the  appoiutmeuiof »  receiver  of  tlie 

property  find  eit'ects  of  the  ttoohesrer 
undt  Goiiesee  VmIUv  tt.II.  Co.,  allevhig 
'the  insolvency  of  the  Krto  R.R.  Co., 
tbe  present  lessee  of  aaid  former  road, 

•  *JC. : 

J$tld^  tb^  the  in^lvoney  «f  the  Miie 
-CciBpanfy  to  say  iho  fteaat,  ia«s4)oei- 
timely  deaied  bjr  the  prseidetit  of  the 


plftfOt,  and  sofar,  therefor,  as  in^h 
voncy  formed  a  gi-onnd  for  th*  re- 
eeivorVi  ttpppointmeiit  it  was  remotod : 

ffeld  also,  that  so  far  as  the  resistance  of 
the  £rie  Comptiiiy  to  the  aciiou  brooghl 
to  recover  the  rent  is  roncei-ued,  or  t^he 
resistHUce  by  the  direciora  wlio  Jinve 
been  held  not  to  be  duly  elected  bv.'iht 
decisions  of  the  eourts  aguitwt  TiJem, 
liiey  farniah  uu  ground  for  tiie  aApoiiiir 
mtsui  of  a  receiver,  it  is  the  right  of 
every  putty  to  a  liiigatiob  to  Hpfioal 
frow  atyadiciMioiia  against  him.    (id.) 

10.  Defenses  are  embarraf>sing  to  a  plain- 
ttif  who  is  endeavoring  lo  enfore«)  a* 
honest  elHiro,  but  tJie  right  to  pni  tbom 
in  niB«t  be  defended  uotwitlistaniiug 
they  miiv  be  pnt  in  occa«ioiMilW,  in  baa 
faitii.  There  are  other  and  ItiM  mia- 
ohievoos  remedies  for  ench  abuses  tiaui 
the  appointment  of  recoivers.    {Id.} 

11 .  Where  the  plaintiff  brongbt  her  ac(joB 
against  the  deleudaiits— a  city  railrptid 
eoiapany— fur  damages  alleged  to  hav* 
been  Ciiused  by  serious  injuries  m- 
ceived  by  her,  througli  the  negl^enoe 
and  careletisuess  '  ol  tlie  dt^fenoui^ 
servants,  in  starling  the  car  on  a  return 
tr&ji  before  she  couid  gel  otf,  by  reaaon 
whereof  alio  was  thrown  upon  the 
paved  street — her  leg  broken  and  ptAer 
iiyuries  received. 

Iteldt  by  the  general  term  on  appeaf  ^y 
the  defendants,  that  the  evidence  gi\^a 
upon  tiie  trial  was  safficient,  not  ohly 
to  aatablisb  the  fact  that  the  plaintiff 
WHO  not  thrown  fh>m  the  car  by  the 
acarting  of  the  hortes,  but  that  she  mtist 
have  jumped,  or  stepped  otf,  of  her  bwo 
%*oiition,  after  the  ear  was  in  motidn. 

iDiektan,  agU  Brcadway  A  Seventk  A'U, 
i.B.  Co.,  aaU,  151.) 

18.  WwiiliiiiicitF  haTing  fhiled  to  pr^vj 
upon  toe  trial  tlwtthe  iiyjnries^if  whith 
site  oomplained,  wone  eansed  by  lAie 
fttartiug  of  the  horses,  the  jndgm^nt 
rendered  in  her  favor  was  revtfrsed 
Hnd  a  B0W  trial  ordered,  coats  to  abide 
evcttit.    {Id,} 


13,  Where  the  dtrectorsof «  railnwd 

patny  are  aued  iudividnalW,  a  reooiiet^r 
caanot  be  appointed  to  take  charge  jof 
the  affairs  of\he  road ;  nor  can  on^pf 
two  cettHx  flu  truiU  be  sued  wiilNmt 
thiB  ibinijiB  of  the  ce/tai  que  frttMf. 
(t^iosfAMcsTagt.  Duntetmb,  aa(B,  302.^ 

14.  Upon  the  applieatioii  of  a  nMlpsnl 
eompany  to  appropriate  lands  by  Qi« 
«Ke««iBe  of  tfae  right  of  eminent  d^t- 
Bmin^-delefrated  to  It  nnder  tiie  geWal 
railroad  acts,  it  is  for  the  ooort  to  4le- 
eide  no  Co  the  neoeasity  and  extent  'of 
•sMk^propriaffkii,  and  iba 
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tfon  of  Um  boiird  of  diredora  6f  mi(4i 
ooiDpAB.r  id  no(  «oitelaiii'^  nfioii  thai 
Quetiion.  (i2MMMlMU*  4  AH«Co9a  Cv. 
Agt.  />avu,  43  i\r.  r,  137 .> 

15.  The  acqnisitioo  of  lands  for  spacit- 
l»iioa  or  tale,  or  to  prevent  laler- 
iereuce  by  oompetittur  Hneit  or  methods 
of  imiieportHikHif  orio  aidof  colhiteral 
•nierpriMs,  renMvteljr  oouoeoted  with 
iho  ruoniiigror  itperaiiDg  of  the  road 
alrhonirh  tliey  may  iuqre«n  itftrevenues 
Aud  bii8iiieis«,  iire  not  such  pnrpoaet  as 
ftothoriKe  the  condemnation  of  private 
propertyiherefbr.  (Id,) 

16.  Accordingly,  wiiere  a  railitMid  eom- 
panv  havmji^  one  of  the  termini  of  iie 
roai^  aptm  a  iiavi^cable  water-way  ex- 
tend iniK  into  the  terriiory  of  a  foveiffn 
power,  in  its  a^plii-atioa'for  the  aoqiii- 
aition  of  ceitHiii  landnaiiuace  on  the 
shore  of  enah  water<WHy  near  ihe 
■aid  terminus,  alienee,  as  a  proniiuenl 
reason  for  tlieir  condemnation,  that  a 
cliurter  had  b<:en  gfHuted  by  Bach  for- 
eign government  for  the  construction 
of  a  ship  Ciinal  connecting  the  said 
water- wav  with  other  navigubfe  wate  s 
which,  wKen  completed,  wonld  greati? 
increase  the  bntfiness  of  the  rHilit)ad, 
and  that  the  lands  fcere  need<^d  for  the 
oonatrnction  of  slips  and  docks  for  the 
accommodsitSori  of  veiisels  bringing 
freiifhi  to  or  taking  Ic  from  the  said 
road  Mid  of  (eoeaanis  for  the  employees 
•f  the  railroad,  aud  to  meet  the  re- 
^wresMttlaof  the  untloipated  increased* 
basiaeas,  nnd  it  «|ipearcd  from  the 
prooii  tliat  ibevoM^nj  airendy  haifl.  at 
snoh  terminus*  a  eanT«mieiit  and  acces- 
sible waterfront  and  dooka,  wbidi 
wereot«ed  but  in  pari,  and  were  capa 
ble  of  extension  on  its  own  proiiiisest 
aud  it  did  not  appear  that  the  work  on 
tho  tthip  eiuial  referred  t4>  had  been 
commenced,  or  that  the  capibU  to  con* 
ntrttct  it  had  been  seoured. 

£e2(2,thHt  ic  WHS  not  sufSeieiitlv  shown 
Uiat  the  laiuis  were  required  lor  the 
present  or  prospective  business  of  the 
corporation  witiiin  the  meanitigof  the 
■taiuie,  and  they  could  not  be  taken 
against  the  will  of  the  owner.    {Id,) 

17.  The  taking  of  piivnte  prcmeity  for 
public  uses  im  in  dentgatiou  of  private 
right,  and  in  hostility  to  the  ordinary 
control  of  the  citiSKii  over  his  estate, 
and  stHtates  HUthotixiiig  lu condemna- 
tion are  not  to  be  extended  by  inference 
or  implfcaiioH.  (Id,) 

10.  Tmsteesof  a  railroad  mortgage  given 
(oeecare  tlie  Iniiidsof  the  company, 
who  proceed  to  foreclose  Uie  nK>ngage 
•for  the  l)en«fltof  tlie  bomlholdora,  and 
who,  being  directed  in  the   deerse  of 


fbreolosare  to  bid  otf  thefead  at  4hn 
forechMiiresale  at  a  certain  sum,  i|  no 
equal  bid  is  made  by  others*  do  accord- 
ingly make  the  bid,'recaavea  deed  from 
A  referee,  aud  ofierate  suoh  nut  road 
for  the  lietiettt  of  iheii*  csstea  f  us  tnuA, 
nast,  as  to  the  pnbiie.  I>e  regarded  as 
operating  the  road  as  owneis,  and  ren- 
der theniseivea  liable  as  ommou  car- 
riers of  ail  ««>ods  transported  over  the 
road  nitder  their  manuttemeht.  (Bogtn 
agt,  WhteUr,  43  N.  Y,,  598.) 

19.  They  are  in  no  sense  Kcsivers.  or  o& 
fleers^  of  the  ooort,  enctiM  to  the^  im- 
munities from  the  ordinanr  liabilities 
of 'persouB  conduoliitg  anrl  bosintss, 
if  any,  belonging  ts  such  oflle^rs. 
ild,) 

Set  NBaUGKXCB.  {id.) 

30.  On  a  ques!lon  whether  an  action  can 
be  maintained  or  iK>t  against  the  oiB- 
cers  of  a  railroad  coinpimy,  to  compel 
them  to  account  for  their  official  con- 
daei,  in  ih^  mHuagemmt  and  dispoai- 
sitiou  of  its  f nuds  aud  property^  and 
upon  aUegatioAs  of  abuse  ol'  trust  and 
gross  UiisttouduLtpio  obi.uii  tbeic  sos- 
pensipn  and  removal  from  office,  if 
the  plaintiff  st«tnds  in  rhe  rehition^io 
the  defendants,  of  a  or^titor  or  stock- 
holder of  the  company,  antlioriaing 
him  to  bring  the  suit,  the  court  hav  no 
right  to  loolc  Into  his  motive  in  bring- 
ing it.  {BamMf%ut,eouid.  ST  Brn^,, 

21.  And  altHongh  in  moving  such  nelioa 
the  pIalutift*s1nalioe  is  gmtiflod,  or  his 
inde(>eudaMt  litigations  inoid«iilty  sub- 
serred,  still,  unless  the  court'  can 
f  taWly  see  that  hn  has  no  merif  orions 
cause  of  MHoin,  or^HiiK  be  is  •esMKied 
from  prosecuting  it  his  piiwauwiun  df 
it  will  not  be  d^med  a  |)er  version  «r 
abuse  of  the  process  of  (he  court. 
This  is  eqnally  true  in  a  cunn  of  equi- 
ty, as  in  a  court  of  law.   (/dj 

22.  The  inqniry  in  each  conrt  must  be 
•with  lefeieice  to  tiie  pUiniifTs  right 
of  action,  and  whether  iu  it  are  in- 
volved inieiests  entitled  to  tiie  protec- 
tion of  the  court,  and  not  to  bis  luterior 
motives  aud  purposes  i"  bringiug  the 
suiu  (Id.) 

23b  If,  in  an  actten-ngnitist  the  offiofrsrjgf 
a  railway  comp»ury»  lo  e<impei  ihem 
to  acoonnt  for  their  oiUeial  oondact 
and  to  obtain  their  sus})eiM>ion .  4Uid 
removal  frosi  office,  on  tlio  groftwd  of 
miscondnct  and.  abuse  of  imsti/the 
plainiM  is^ tnfaer»theowaer of  bonds 
tend  stock  of  the.-companjf,  bo  iajxassit- 
tMy  iniiimad  In  oblaiiiii^g  the-  nsiief 
solicit  by  him ;  mi4- 


I  iiimMug  whMlwr  tin  Kcd on 
■mod  fcr  the  pui 
„  IhM  rrlirt,  •«■  far  : 
El  pnrfKMe  of  "MiifiiiK 


taiiring  IhM  rrlial,  ar  far 


STJl 


Io«xiil.     {Id.) 
M.  In  snth  nn  aclioD  tha  pluiBliiT  hoi  n* 
Insqaimbl*    ndviinU)^   wliiah     ha   ii 

anta;  ilia  tnirinir  tbaalorb  Mid  boiida 
of  rha  anmpaiiT  «u  no  wron^  done 
Ihem.  Ktlli  whsMvar  intant  it  wii 
dOfH.  The  rahtitve  riRh  ■  of  ba  pnr- 
ttaa  Hra  the  Mma  iia  if  ibe  luit  were 
broauht  hr  [he  ^ihiiniilfi  vendor.  The 
intflnt  with  whii^h   lie  iviiivhtuied   doea 

''"(Id.)' 
liariiiK 


le  defeii. 


them  his  hmiila  >t«"cI«iii 
rnla  of  equity  require* 
K  HI*  brii>)itnK  the  m 
bacotne  iuvetiad  with 
■l«ek.   ia   noi  iorf  Jkitk,  fsrh   a*   tha 
eoortt  will  reliete  ttmiiM.  [Id  ) 

96.  Thar*  ute  no  nu«*  what*  the  coorlB 
hnre  |ier|>eiuitlly  iitiivsd  ptiKvediova hs 
beinitHgainaiyiwrf/uitil,  BH-opl  where 
tba  BHila  waie  l>rsii((hi  iii  viul-iion  of 

bamaeo  tlia  pHrueL   ild-l 

V.  If  Iha  piniiitiir  enn.u  ■  ilock holder, 
bring  the  uSMn  of  acorpomiHju  into 
.epnn.  tat  at\y  puriiun  ot  iha  relief  da 
miiiKlad  in  itie  cniii)iliuu[,  ihe  chmi  enti' 
fiot  l>e  iiiHinuiriiir  drxpoiied  of  b;  A 
dlaniaiHl  of  ih*  uHDplHUt,  ornti  order 
parpetualtv  alHjiUK  rnweeduig*  ju  the 
■otion.  [li.) 

S8.  Wheie  the  piiiintilT  brlnn  tha  neiion 
on  hU  o»a  liehulf  Hiid  auWmlf  of  hII 
otli..ra  huTinij  r  comlnnn   inierrKt.  and 

lucb  iHirtlcin  Of  th*  relief  denmnded  a* 
d<>ea  not  dapend  npon  (ha  aiilhariiT  of 
tha  atmute  relHilva  to  "  proceaiRn^ 
BK>.init  corpomiioni  in  eq.iHv,"  al- 
though  he  be  not  a  crtdibr  of  the  rom- 
paoj.  [Id.) 
9%  Tba  dafkadmt  wsa  mnaiDg  «  nul- 
niad  beloii^iaif  to  aiuither  rorponuion, 

ot  nmilniiul,  for  ittowa  IwHfiMudfr 

'  wllb  the  OWMen.Hiid  lor  a  period  of  li  me 
.      «b1t  died  \iv    tha  1< '   -   ' 


Bttd.  that  die  deltedml  wu  n  lam  of 
■nab  mad,  within  the  mewiiuK  Hnd  in- 
te«  oi  tha  (rauantl  nilro^id  art  uf  ISSO, 
■ori  ihexctof  ISM,  aiiuudii>|t  UiB  awD* 
■nd  exltniljiig     iia   pruvi^iam    to   iha 


>w  killed  by 


liahle  fur  ihe  thIii* 
»af  the  dabtadaui'* 


KS 


30.  TTia  Mia  Itttta.  in  ll 
hare  inrti  a  coFiatnieli 
tcndwl   by  ika  (atnalali 


aikan.  and  axerdiunu  tk*  r%h|a  of 
vnen,  nader  anna  riitbt  ar  permia- 
iD,  for  H  auudderaiiou  te  b*  mui,  w 

e  own.nL  {14.) 


a  personal  iiijiirir  owimloiiiid  by  nB^i't- 
genre.  if  tha  lucts  piOTwl  evmbliah 
neKli)tenra  uii  the  |inrt  of  the  defeud- 


triUnlinK  lo  the  injnrv.  {PAillipi  n^. 
StnuK^tr  and  Saraloaa  SaUniad  Ot., 
S7  JJflrt.,614.) 


m.  It  <i  Iha  duly  of  0 

iniende 

HkinuiheoHn 

iinun  a  railroad. 

a*  loliw  lime  and  iiju 

ner  of  eiilarinK 

and  IHk 

rem.     Bntlfih* 

milruaJ 

compHny  )mu 

ni^de  >»   ralaa 

made,  W  vlvetl  Ihem 
.ignK.»r.l.^rd.oro 

auUJacti  or,  if 
no  puiJioi.y  by 
har  llultc«^  u  LO 

•  pnriic 

ilHritHiioii  a 

d  di«l...^   p 

JUl'lillUlT'h^ 

i»  ItfL   10   be 

aetiled   by  Iba 

U*  dniia*  au 

d  obligiiiioiia  at 

Dm  thIIp 

of  lherui*«i.gi.r  who 

l:.«1.nichn'«(ia 

ticket,  a 

ud   i>    en'iil<^   lu  be    carried 

tliei^/ora,  inthewt^. 

(Id.i 

(].   I»  anch  ACHBe  Oie  pHiaenfteria  I 

irSi'r  ""'"■""'"' " 

relying  b|>on 

eiiiiom  of  the  compHDj  i>D  (iriot  omn- 
aiana,  m  lo  the  liiae,  plaoa  and  tniuiQer 
of  t^eairing  nud  diachKruing  paaaen- 
gera  at  Uie  unie  idacf^und  anry  i^uiinia 

tha  eomp4iiy.  in  ihai  reii|iaiH,  Hqd   aot 

with  aoab   pmdgne*  niu]  care  m area- 


•3« 


HEW  lOBE  PBACnCK  BEFOB3& 


31  WiMra  Umk  wmt  mn  ftbMnee  of  ftny 
paa«eii|rer  pUtf(»mi,  to  iiidiciiie  U)e 
■proper  pUee  for  oaatenigon  io  outar  (he 
cwFB ;  «ud  thodifli  4here  wm  a  bhttow 
plaak  wHlk  oii  tho  em  side  of  the 
Umek,  it  waw  ibe  ooitom  of  ^a  rHilreud 
oomfMUiy  to  receive  Mid  <iisoliiirffe  pmb- 
eeiigen'on  borii  eide« ;  and  Uie  |Matiitifr 
hinieelf  oil  foi-ner  occcntduns,  hed  been 
received  tM4  diecbarKed  oii  theentt  side 
of  the  tmok,  «e  bad  other  pHMeit4^rs» 

.  atl  alMii|$,  for  •  dietanee  iX  ewr  ^300 
feei: 

BMj  tiiflt  flie  eompany  haviRg  permit- 
ted, if  ifiey  had  not  actually  adopted, 
thie  mMhodttf  reoeiving  paadeajipBrs  at 
■the  eiaiioB  in  ^neet- on,  they  mut  be 
4«gHrded  as  pespoiisibie  for  the  safety 
of  the  fegttbttioa.  That  it  amonntod 
no  stt  itiviiauoii,  at  least  to  those  who 
had  bee«i  thna  reorived  mnd  disohaived, 
4o  eoUfT  the  ears  «pou  either  side  of  the 


S$.  Alt'hofigh  ordinarily,  the  conceded 
faet  that  H  jwiMeirKer  attempting  to  iret 
vpoii  a  rrmii  whtie  H  is  in  motion,  i», 
fir  $6,  saeh  an  set  of  negligence  on  his 
part  as  tobiir  a  recovery  for  injuries 
•ustaiiied,  yet  this  is  not  an  liiTarinble 
mle.  Wh'rtt  is  eontnon  or  ordinary 
negleet,  is  niach  more  matter  of  fact 
than  of  law.  And  in  snch  a  case, 
where  the  negligence  <vf  tlie  plain  tiff' is 
claimed  to  have  cotitribaied  to  the  ia- 
)nry  all  the  fucrs  and  circunaslaDoes 
constituting  negligence,  or  those  iliat 
are  proper  to  be  considered,  skouid  be 
left  to  tlie  jary.  [IdJ 

36.  Where  the  piaHirilT  offered  to  pro^e 
that  before  the  tiAie  <^  the  injury  sned 
for,  he  liad  got  on  and  olT  the  vmn^  at 
thai  ptiice,  when  they  stopped  uo  more 
than  they  did  at  the  time  in  qiiestioir ; 
mild  that  he  had  Icnowledge  Uiat  they 
tTreqnenrly  did  not  stop,  any  more  tiiau 
to  slow  down,  as  they  did  at  this  Ume. 

Btld,  that  the  jndge  «rred  in  r^eeting  t^ie 
evideiioe  ofTei-ed.  and  dlrectiagA  non- 
suit. That  he  shouJd  have  submitted 
the  testimony  to  the  jury,  nt>on  a 
proper  dia^ge  as  to  the  law.  (£xl) 

Bee  ADTROimACK  Coicrjarr.  fid.) 
Bond.  {Id.) 

KhNICIPAL  CORFOaATIOVS.   iliJ 

TowK§.  (fdj 
AssEMVENt  (3  Xaanao'J 
Common  Carrier,    (fd) 

MaBTBR   AHD   fiERVAVT.  {Id.) 

SAFE. 

1.  .On  the  4rial  of  a  priaoner  spaa  an  4n- 

.  dictoMOfc  for  an  amamit  #a<t  fartlsiy 

with  tkt  itUtrnt  to  aosigHtf  ampi,  if  tba 


avidenea  ia  claarly  iosoflcievt  Io 
runt  or  justify  a  conviction  for  that 
offense,  au  ejcoeption  to  the  refusal  of 
the  court  so  to  rule,  or  cliarge,  is  wal^ 
taken  the  same  as  though  it  had  heen  a 
civil  aotiou  s 

JSMf,  that  this  case  was  entirely  bare  of 
any  and  all  evidence  to  prove  un  Sn 
teni  to  commit  a  rH|ie.  Takinir  the  les 
tiaiony  of  the  girl  herself,  in  its  foU 
est  length  and  breadth,  it  was  no 
dear,  bf  vend  donbt.  that  even  a  aim 
pie  assantt  aad  hatterv  was  comaitla4> 
(RejfHolds  agL  ThePioiik,  anU,  179^ 

2.  It  is  qnite  oertain,  however,  that  b^ 
tlie  prisoner  had  S6Xqh1  iutercoarsa 
witii  her  at  the  time,  witii  uo  more  re- 
sistance on  her  |iari  than  appeataftioBa'^ 
her  testimony,  heoonld  not  justly  have 
been  convicted  of  a  rai^t  within  iha 
rule  establisiied  in  the  PeopU  agt.  Ifar- 
rtsoa,  a  Parik,  Or.  H.,  6J5,)  and  the 
Ptaplt  Hgt  AhhoUAl^  WetLd.,  192  )  At  > 
must  the  testimony  would  have  made 
bat  a  **aBixad  ouse,"  and  her  ^acssa*- 
aaut  woaW  hare  bean  presumed  troiR 

sueh  mare  paaaive  resisiauce.  {Id.)  •  • 

3.  Where  the  indisputable  evidence  |o 
such  a  case,  is  such  as  m  raive  only  % 
suspicion  or  conjecture  ot  the  criminal 
inieut,  it  is  cleuriv  iuauificient,  and  the 
couit  should  BO  charge  the  jury.    (Id4 

4.  Where  the  coar|  nnder  the  evideno^ 
suhmit  to  the  jury  the  felonious  intent 
Ut  oemmit  a  tape,  ^t<^?eth«r  with  tbb 
arime  of  asaaalt  and  hatiery,)  ag*hn«^ 
the  prisoner's  olneotjon  and'exoepiiant  x 
and  the  jiory  find  a  veniicl  aaainst  Utf 
prisoner  lor  simide  assault  aiid  buUafXt 
It  is  error  fat  which  the  judgmeai.  will 
be  set  aside  and  a  new  trial  ordered* 
It  was  ctiiculaied  to,  nnd  the  presump- 
tion is  that  it  did  preiuUice  tlie  |)riaofi^T 
er*s  defense  on  the  other  branch  of  tbt 
ease.    {Id,) 

BATIFICATIOK. 

Sat  pRtltOZPAL  AMD  AOBNT.  <43  JST,  T.) 
iNFAXer.     {Id., 

Bills  or  ExquaNoy  ijii)  Paomis- 

BORY  NOTE$.     <2  La$UMg.) 
LOUXATlOm^  ^ATDTX  OV.    (Jid.) 

EBAL88TATS.  .,.    , 

1.  Am  fastraasaniin  wiitifig  by  vhleh  « 
lessee  Uft  liws,  of  hi4d,.assninas,  WKlf 
cha  assent  isf  <ihe  leslor,  fio  eon  vat  if0  § 
fasdtaaer  »ll  tha  wapd  «nd  timlter 
tliaraoiv,  Willi  anchurity  to  tfta  fsir-' 
ahaaer,  at  any  time  tharaafker,  to  atUar 
npMi  aha  premisea  «dd  take  off  tM 
Sana,  covars  Mflh  «r  skdumti&t  ia)iV 


MKW  TORE  FRACmOB  BEPORIB. 


63T 


T^^g^ 


M  conrtkatoi  a  A^8«hohl  eMirte.  iO«m^ 
:  year  iigt.  Vo$b»iyk,  ST  Jktrb.,  S43.) 

%  Ko  wriLin^  lew  than  a  deed  legally 
^exeoiued  w  sufiloieui  to  dW«t(  the 
*  grantor  of  anch  an  eeuite.    (Id,) 

\  If  the  iMtrament  by  wbieh  it  it  at 
tempted  to  be  conveyed  is  not  attested 
by  at  least  one  witueM^  it  will  net  take 
enecc,  Hfl  againut  a  purchaser  or  id- 
CQiubraiicer  until  it  is  progejly  ac- 
knowledged by  tUe  grantor.   [Id,) 

8m  Stamdino  Trkbs.  {Id.) 
ASBBsaUKNT.     (2  Landng.) 

RBGEIPT. 
8m  PRznoirAi.  amd  Aamnr.  (57  Sarfk) 

BECEIVBE, 


'» 


1j  Where  the  plKhuilT,  a  forei^  corpora- 
tion, brought  au  iiciiou  agHiutt  one  ot 
ite  8tocklM>ldera  to  recover  an  insiali- 
.ment  dne  on  stnok,  •obacribed  for  by 
him,  and  the  only  detente  relied  on 
was  I  hat  a  creditor  of  the  pUintitf  had 
obtained  a  judgment  agHlufi  ti;  and  on 
prorteedingfl  »iippletiieniary  to  the  ex- 
ecution thereou,  an  order  had  been 
taade  restniiuing  the  defendant  from 
tpayiug  the  debt,  a  receiver  had  been 
appvtured  and  had  daly  <|ii>i}ifiad  in 
Auch  proceedings,  though  no  <i»a>ajid 
was  ever  made  by  such  receiver  upon 
f^  defeudaat.  fur  dhe  said  debt: 

Arttf,  tfiat  rdaintiff  was  entitled  to 
l-ecover,  and  that  the  defendHni  conld 
Aave  taketi  the  order  of  the  court 
directhig  the  payment  by  him  of  the 
ationnt  of  the  debt  which  would  have 
protected  him  in  such  pavinent.  iOUn,- 
¥UU  WouUii  Co,  agt.  jtfto^,  43  A'.  T., 

8m  FORBCLOSURE.    (Id.) 

FOKBION  CORPOKATIOMS   (57J?ar(.) 
PARTNBRSIflF.     \Id.) 

Pbi^tok  and  Crrditor.  (58  JJorft.) 

•■    PROMIMORY  NoTl£8.  ,  {Id.} 
PRACTICB.     {'2  LuKtiltg.) 
€CXMOM  OaRRLBR*,     lid,) 

BECOBDIKa   ACTS. 


The  assignee  of  a  mortgaae  is  a  par- 
chi^fsr  of  ''real  estat^/Vwubiu  intent 
**  section  1  of  the  recording  act  (i  i?. 
,  756);  and  tlie.  asswnment  being 
ide  in  good  fiiith,  and  fvr  a  valuable 
.^usideration,  he  is  ^rotectjsd  by  the 
record  thereof  against  a  release  subse> 
ddendy  made  by  his  assignor.  {Seldm 


2.  The  ptiiwil^dei  of  the  rMnrdJhg  acts 
an;  •xretided  by  tbe  Revihed  Siatnres 
to  nsei|^wema  of  mortg^iireR.  Upon 
thin  point  l'«a«f«r/-aRf  agt.  ^/.s/toa  fll 
Paiffe,^).  renffirmtsd,  and  Hoyt  agu 
Ifoyt  {H  Botw,  577),  dislingaished  and 
explained.  {Id.) 

BKD£MPT10N  OP  LANOA. 
SmEsEcatMST,  i2L»nmnff.) 

A£iP£B£B« 

1.  Where  tbe  evidence,  on  atrial  befbre 
a  referee,  was  grenly  ooiiflietinff,  and 
its  wetirht  dofiended  almost  eiitirety 
npon  extrinsic  circumstances,  and  the 
degree  of  credit  to  which  wiineeses 
were  en  titled,  of  w)>ii-b  tbe  referee, 
who  saw  their  deportment  on  the 
stand,  and  who  lived  in  the  viclna^s, 
was  belter  qualilied  to  Jndge  than  any 
reviewmg  court  contd  be,  who  saw 
the  witnesses  only  n{H>n  paper: 

JSteldf  that  npon  well  estabiislied  author- 
ity the  case  could  not  be  reviewed,  on 
appeal,  npon  the  facets.  (2'«rry  agt. 
ifcJVW,af^ar6.,34l)  * 

2.  Whenever,  in  the  facts  fonnd  by  a 
referee,  it  ia  seen  that  there  hits  been 
a  conflict  in  the  testimony  of  the  w|t- 
ncHHes,  it  is  well  etitabii»h«rd  that  the 
finding  ot  the  refei-ee,  who  has  seen 
tlie  wittiesses,  obiserved  their  nmunj»r 
ana  disiHMitions  in  testifying,  and  had 
belter  opportunities  than  the  court  lor 
laiH-aiiig  their,  ohavaeier  for  veraehy,. 
must  be  soetaiued.  iJfithn' ikg%.  Smm^. 
bSBarb,,Ui^) 

3.  It  portions  of  the  evidence,  standing 
alone  tend  to  tmstain  the  findings  of  tbe 
referee,  that  is  sufticieiit.  It  is  not  the 
duty  of  the  reviewing  coart  to  go  fur- 
ther,  (rd.) 

4.  If,  from  the  evidence  on  paper,  it  even 
appears  tliat  the  weight  of  evidence  is 
against  the  referees  tindiiig,  the  ap« 
peltate  court  wilt  not  interl^re  so  fair 
as  to  reverse ;  unless  such  weight  is  so 
striking  and  palpably  ^a  to  excite  inr* 
prise.  [Id.) 

3m  AFFBJbL.    ild.) 

Appeal.    (2  Zansuisr.) 

CoBTS.  ri*)  ' 

BEFOBMINQ  INSTBUMENT& 

1.  The  aathorfty  which  a  oonrt  of  eonity 
has,  to  refoirm  a  writton  roAtrdhMiit 
does,  not  axAead  :to  anyi  altaratfen  of  a 
^potntei  b«(  onijr  in  making  tha  ms^ 
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Dfg«M. 


tract  in  which  a  wiBtiike  liM  •ccoithI, 
eorreci,  l»v  r«aforaiiii|{  il  to  whsi  Was 
ActiLtllj  Hfprttsti  upon  beiWMD  ihcuu 
{Ouruti'  agi.  i/M)  57  JSar6^  277.) 

Set  Bond.  (/<i.) 

HELEAHS     OF    HOBTOAQED 
PREMISKfl. 

iS^  Rbooiidijvo  Act*.  (2  ZaxAjy.) 

.  RKLIGIOUS  CORrORAT£0K& 

1.  Whera  a  corporation  t«  not  aado  a 

Jiarty,  its  i»n»p«rty  rannot  b«  imkon 
font  'n  Miia  imt  into  the  han4i«  ttt  ro- 
oeivera.  \Giwtmek  agt.  i>itaj0MK6, 
aa/«,  3(K2.) 

a.  Tho  l«^l  artato  of  •^ary  oorporaia 
boilv  i«  vested,  nuft  iu  the  iodividiittl 
eorporubira,  <4Mii  in  the  cer^MiHioB 
itaelJ ;  the  eatnte,  howaver,  is  a  trust 
for  ttte  beuetti  of  the  corporatora.    {Id.) 

a.  By  the  wise  policy  of  4he  Ihw,  corpo- 
rat'e  bodies  ara  forbidikn  toiw  — ^*-* 


to  II  use ;  bttt,  bv  a  like  policy,  this  law 
pArmiu  thew  lo'be  TeitKd  witiiatrusi.  ■ 
f/rf.) 

4.  Wheraa  plainrilT  dfistraa  to  aataklith 
his  claim  to  lie  a  corporator,  or  to  pn^th 
ill  the  chnrch  of  the  corporatiuit,  or  to 
have  a  receivt;r  ap|H»mted  to  lake 
charge  of  the  corporate  property,  he 
cannot  have  such  relief  in  an  aciion 
against  private  individuals.    (Id,) 

5  Where  pronert^r  is  dewribed,  in  a  enm- 
,  pluiiit.  us  beiiiif  iu  the  possession  of  de- 
lendania  and  Uieir  aasociateS)  gtyliuK 
Ihem  •*The  Itecior,  Church wai-deits 
and  Vesirrwen  of  Tiinity  Church," 
and  where  it  is  not  alioged  that  tJi«y 
•  are  irat  eniitled  to  these  offices,  their 
possesMoii  and  acia  are  ihoae  of  the  eor- 
poniiiiMi,  and  tlie  ccirporaljoii  alouo  is 
the  parly  to  be  held  respoiHsMa  for 
tbem.     (id.) 


Peraoas,  either  nombers  of  or  friendly 
to  a  Siiiidtiy  Hclioot  oeuaeeted  with  the 
plaintitt;  H  religious  corporurion  en- 
titled IU  HTHil  itself  of  (he  provisions 
of  chHpter  122  of  fiie  iaws  of  J8&0,  a» 
auieudi'd  bv  cluiptar  335  of  the  laws  of 
■1860,  aiitlm'ilvn^  ralicious  cormiraii«>iis 
to  iiwreuse  ll»e  favititfos  of  pnUie  wor* 
•hip,  signed  a  subscription  lor  nioiiev 
to  be  «j»|)r<»prlnted  to  »ha  creciion  of  a 
bnildiiix'  for  g«lid»«y  School  purposes  of 
the  siiid  church,  Which  subHiripliou 
itti{»er  wni«  eiitiiled  as  "  snbscripiious 
au<J  doiiiitioits  to  the  Sunday  sctiool 
bulldiiig  fund"  of  iaid  chui-cU.  limors 
were  uotilied  that  receipts  ^Dotd  be 


given  them  bv  t bo  finance  conimitto* 
of  the  plainiitf!  Jke  sul>»criptioiiswora 
by  the  signer*  paid  orer  to  the  defend- 
ant, who  was,  Hi  the  tune,  treasurer  of 
the  pliiintiir,  ami  s«bst*<|aiMRly,  ho  hav- 
ing ceased  to  be  tri^asurer,  and  retaaed 
to  pay  over  or  acconiit  for  the  amount 
of  such  subtfciipiious  paid  iu: 

ffeid,  that  these  circumsiancas  gave  to  tho 
plaintill'  sufficient  title  to  recover  th« 
same  ««f  rhe  dereudant.  (i?<vtor,  Se^ 
agt  Crawjird,  43  N.  Y,,  476.; 

7.  And  this,  nUhoogk  the  origiuai  con- 
tributors lu&d,  toipe  of  them,  direeiod 
the  defendttui  not  to  ]iay  over  iheTr 
sobecriptioiis,  and  the  Sunday  school 
had  a  volnntHry  orguuii  (lion  indo- 
{»eudeui  of  the  ch'arch.  (Id.) 

HENTS. 

Set  A8SEB8MSKT8.   (43  If.  T.) 
Ejecthkkt.  (2  Lasting.) 

SEACUBION. 

1.  WYiere,  after  a  contfact  has  been  an- 
tereO  into  between  two  parties,  nociee 
is  gi%-en  )>y  one  of  th«fm  that  the  eon- 
traci  is  re8<:in<led  on  his  part,  he  iafiablo 
ifor  such  iftiniages  and  loss  only  as  tho 
other  party  has  suffered  by  reason  of 
such  rescinding  of  the  contract,  and  it 
is  the  duty  af  »och  other  party  noon 
receiving  such  notice,  to  save  ihf  for- 
mer as  far  aa  it  ia  in  His  pawer,  all  f«i** 
ther  dHioages  though  the  per^rmanct 
of  this  diiiy  may  call  for  amnnaiivo 
action  on  his  pan.  [DUUm.  agt.  Ahdtr- 
toRy  43  N.  Y.y  232.) 

3.  When  notice  of  the  rescinding  of  % 
contract  is  given  to  such  an  ageut  or 
employe  of  one  of  the  partiee  aa  it 
auihoriied  to  stand  in  ins  place  and 
reprasem  hi. a  in  his  iNiainesa,  or  In  liio 
pHriicaiar  brancli  of  ii  eounocted  with 
tiie  subject  auK-ier  of  ibo  ooutract»  it  io 
sufficient,  rlioogi)  auch  notice  is  oot 
brought  iiono  to  tho  paity  himsalll 

Set  YBKSiOU  Aim  VicinHtB.  {Id.} 


BESIDSKCS. 
See  EvtDEKOB.  (2  Laming.) 

BSa  JUDICATA. 
Sm  HlOBWAT.  (2  Xaasin^> 

BOAD  DI8TH1CT. 


s. 

iALB. 


ilCIENTER. 
AiFunD.  (STBari.) 

SEDUCTION. 
Mn  Etidkhcb.   (9  Couii^) 

8EBVICB. 

I.  B,T  the  Co-iB  14  liai  i«Ti«  (./■o(f«  0/ 
InalbgiiutU  mn/b*  nude  nix imii  (JHv* 
before  the  inj  ol  iriHi.  iiwlndiiiu  ilie 
^Hr  "f  lerviaa:  uid  iiipb  service  i> 
guDd,  HlihouJi  il<e  but  |l6lh)  dm'  rHili 
nn  Awifaj  Wore  HniidH^r  for  which 

f.T  triiil  (.1)  H'lndiiT  the  -Mih,  in  guoit! 
ICtKtml  Bath  ■/  WaUJmttr  Oa.  wn, 
<<Wiit,  ante,  103.} 
S.  /f  WM  Ihnt  ihe  !M  ■nbdivinion  nr*ec- 

Coda,  pnividiiiK  for  Ihe 

of  iriiil  Iv 


inry.  "?/<tJ'^  "  ^  ""' 
Sb  ContENrT.  (i  £a)uii9.| 


8ST-0VR 

EiKLm.  (13  N.  T.) 
ILH  Skt-off.     (M) 


Stt     COUN 

Kquit 

I.  Theatmoie jfiei-ofrproceeaanpontlie 
•qiiiulde  priMi|>lB  uf  ik»  hIIowiii^;  one 
^tt*  lo  recDV*r,  frooi  niiuilwr,  uiuiitj 
diioa'wiiile  ni  Ihe  aMOH  liiiia  h«  niih- 
Will*  fniiD  Mich  oiJiFi  ihiu  whicli  i> 
kuHllr  H«deqa>ul>N  haduefmni  him- 
Klt  (ffaldlcMwn,  Anuifj.SSAirA., 
Ml.) 

t  !■  aTerr  otn  where 
ofa^lim,  Hiid  Ml 

Unit  uf 


1l  An  Kgrecmi         ,     .  . 

•Ut*  lo  ull  itnin  to  b«  ahipiwd  10  lliem 
br  ■nwhi^r  Itnut  Umi'ul;  soe  half  uf 

prior  iinMiUdtieafeuf  Ilie  qumiifnon ; 
and  ihut  Uie  oilier  hnlf  (hull  Im  paid 
.  BTw  to  tl»  It^f, jwi  mi(.  »t*«nriM jy- 


■at  Undinfi  npnn  thp  ron< 
M|piH*,MiM  10  deprive  ihen  of  iheir 
letml  riiilit  10  nt  off  iju  ]<rior  indehnd. 

jHiim  tbs  dewHud  of  the  txii. 

•ijniore 


i™iiniet  fi: 


■owpK" 


r.  fui 


,1i.kU 


p*}'iihleiu  itiaiMlli 

.ffeU.lhal  iherendi 
off  dH  mage*  arinit 

of  \h»  proM'Be.  ■Iihdn((h  tba  oUi«r 
proved  iq  be  uurr  vulivtble  iban  ilM 
prire  |ntd  for  hoiti.  (Uavlnmin.  V/tt*- 
ng,  a  Xniuff,  4JII..J       ^^        ^^ 

BEVERANCB. 

&E  Cuna  or  AonoH.    (43  JT.  r.> 


At  SVATOTK  f  58  Aiv4. 
BHAKEBS. 
ncB.  (43jr.  r.) 

SBEEF. 

&■  CoHTisuon.    (57Jiin«J 

SHERIFF. 

1.  A  drpnty  eherilf  ieei  mach  enllikd, 
in  reepect  10  Imliiiijtea  iiicnrrrd  bj 
doinif  ■»  Bel  iu  hie  oHJewl  m)iiieil]',  lo 
the  proieriiniiufilK  three  }-«ini MHinie 

1  of  Mciton  9!t  of  the  Code,  M  the 
•hrriff.     (CiiMwueiR.  BrowA,  43  JV. 
r.,  SIV) 
3.  The  Kltire  by  Ihe  thertlT  under  an  nt- 
lechiBHiii,  of  profierty  iiippured  10  be 

effli-iul  cHpiidiy"  irllhm  the  tneaniiig 
of  iliHt  iBciinn  of  the  Co/le,  midHii  ne- 

tliint  pcnon  ohiiiuinK  <ha  pru|ierty  to 
ba  Ilie.  und  tiut  ihe  debtor*!,  mutt  be 
bnni)(ht  within  ihree  yeun.  [Id,  | 
3.  A  (herifl  hfter  Imvltiii.  In  the  mutiner 
pTcKriUed  by  •eciiou  335  uf  the  Cotle. 
exerated  hii  ■Iin>:hnieiu  apoD  11  debt 
doe  fti>Di  a  third  porton  to  Ihe  defend- 


9A» 


HEW  TOBIl  PRACnOE  BEPOBTBi 


fiikfirwt  at  will  Im»  Mffimeiit  to  saliafy 
^th« jmlKDMut  in  the  atuichiD«ut  suit; 
T>ruvid«<l  thvre  was  in  faci  mii  imWbted- 
liens  exiiiting  from  such  debtor  to  the 
defeudiint  iu  the  artatchmeiic  suit,  at 
tiie  time  the  auachmeiit  and  notice 
were  served  on  tiie  former.  {Jjtuumg 
agt.  8tr«Ur,  57  Bavb.^  33.) 

4/  When  aa  attacbmcnt  k  thus  eKaeated 
hy  aarvitiy  npoa  tlie  debtor  «  aopy  of 
the  wamuit,  and  a  notice  tbrnewith 
vhowiiig  ibe  property  levied  on^  the 
ihaviif  acquires  a  speeHk;  Non  vpon  tho 
debt,  if  there  is  one  ;  and  tliat  is  a  saffi- 
'^uC  interest  to  enable  him  to  main- 
tain  an  action  for  Hs  recover/,  or 
onoQgh  thereof  to  saifitfy  tlie  jadgmeiil 
recovered  in  the  attachment  suit,    (/tf.) 

5. 'la  order  to  onable  the  sheriff  to  bring ' 
the  action,  liowever,  he  raasi  have  ae» 
tually  levied  upon  such  debt  or  prop- 
•fty  and  subjected  it  to  the  attachment 
in  bis  hands,  (id,} 

6..  Bat  where,  in  snch  an  action,  the  sole 
^i^se  of  action  aUeifed  in  the  eoui|daiut 
was  that  at  ihe  time  of  service  of  the 
attaehment  the  detevdaot  in  saoh  w^ 
tiou  was  indebted  to  ilie  defetidnut  in 
Uie  attaohmeut  suit,  for  property  re> 
ceived  and  convened  iaio  money,  aud 
for  money  had  and  received,  in  the  sum 
wt  more  than  $5i)0,  aud  that  he  hud  re- 
fiised  to  pay  the  same  to  the  plaiuiilT; 
and  tho  referee  fnihsduy  llud  that  the 
dtfteudant  was  indebted  t<»  the  defend 
ant  in  tlie  auaehment  sait,'ttt  4ho  time 
the  attachment  and  notice  were  borred 

Xn  him,  but  merely  foui^d  that  the  lor- 
ter  hud  iu  his  hands  a  specified  sum, 
the  property  of  aud  belonging  to  the 
Utter : 

« 

/Rftf.  that  no  cause  of  action  was  tfhown, 
f/rf) 

7.  Whens  property  fraudulently  «ssigtied 
has  been  cou verted  iufo  money  by  tfae 
assignee,  or  the  money  has  been  con- 
Vfrwd  into  other  pmiperty  svhicb'is 
coined  by  the  assij^ne^i  to  beioug  to 
bim,  before  an  aiiachmeut  in  an  action 
by  the  creditor  is  issued,  theatlHehiiteut 
^unot  be  levied  upon  vim  mpney  or 
ycoperty  so  held  as  ilm  proceeds  of  Uiat 
assigned,  and  the  sherin  can  inaititHin 
DO  action  against  snch  assignee  by 
v.irtae  of  the  atucthment.ia  bi^  ban^s, 
to  recover  such  proceeds,    ^Id.) 

t 

t.  Ia  <pcH  a  caas  the  avails  are  beld  bjp 
yie  iraudaient  assi^ee  ^as  truatee  for 
V^'  creditors  Qt  the  assignor,  and  can 
^  reached  only  by  an  action  iqi  i^e 
Mtura  of  a  creditor's  bill,  which  a 
anaiiff  cannot  baaluiain.    {Id.\ 

e  Wfaeto  nothing  bat,  tho^bt  is  alaaksd,  i 


the  therifTeAn  onW  maintain  an  action 
agnlnsl  ih'^  atleifed  debtor  by  proving 
the  existence  of  a  debt  from  him  to  the 
defendant  in  the  attachment  suit  which 
the  Uttec  could,  ^riiforce  by  a^SMou. 
ad.) 

See  Insoltknt  Dkbtob.     (2  £aani^.)- 

BHIPPING. 

See  Yessels.   (^3  K,  T.) 


1.  In  an  actio*  for  slander  il  n  proper  lit 
allow  the   plaintiffy  hfter  giviiiff  evi- 
dence to  prove  the  sp»ikiiigof  the  ao- 
(ionable  words    alleged    iu  the  com-  • 
plaint,  to  prove  the  repetition  of  Uto  ^ 
sajue  soaiidaloos  charge  on  oiher  oa- 
casiona,  aud  subsequent  to  the  com- 
ttencemeiit  of  the  aeiion.  («/o4njDaagL 
Broym^  5?  Barb.,  118.) 

%  Thon^h  the  phihttiff,  la  soch  aaaetioiK 
eafftHot  prova  the  speak ing  of  other  aM 
different  aotieiiMVIo  wordis,  efaargittg'  a 
ditferent  offense,  yot  he  may  prove  % 
repetiiiou  of  the  same  chaise  This  is  - 
allowed  not  for  the  mirpose  of  proTtnH 
a  general  malicious  feeling  or  intention^ 
on  the-  part  of  the  defendant  lowardt 
the  pialirtHr,  but  to  show  the  dej^ree 
of  hialive  with  which  the  slander  in^ 
Tohred  iu  the  action  was  ottered.  {Id  I 

3.  It  is  not  erronoons  for  tho  JQdifo  to 
charge  the  jury.  inaoHctioufor  slander^ 
that  even  if  the  words  were  spoken 
with  disqualification,  ** if  re{iorts  were  ^ 
trne,"  that  will  not  change  the  acilou« 
able  natnre  of  the  words,    (/i.) 

4.  A  charge  iBe<faally^nderonsand  ae^ 
tionable,,  whether  made  in  that  fom« 
or  wiiJbAMU  iho  quaUfioatioii.  Nor  oai^ 
the  more  fact  ot  uiiorin|^  an  aotiouabia 
charge  itt  that  hypoihetiCHl  form'  go  w 
mitigation. of  the  damages.   {Id,) 

5l  The  mere  form  in  which  a  slanderotit 
charge  is  url^red  has  notliing  to  do 
With  the  question  of  damages,    (/it) 

SPECIAL  PARTNEE. 

1^  The  removal  of.  iho  place  of  basiu^fll 
:  of  a.*' limited  parrnership"  from  tlie 
;  comity  where  It  was  t  stabllshed,  and 
I  where  the  eertifiOHte  required  by  the 
'  stiiMtte  b^  bos»dnty  tUod  in  ibot:oaDt^: 
\  olerk's>  ofllbe,  «>  another  oomirfv  aiMl 
'  the   coptioi^ance.  of  business,  'there,  , 

without  miiig  iti  tho  clerk's  officio  of    - 
I  that  county  an}'  new  oenificato,  rsudeft 
.  it  a  general  partnership,  and  the  speocal 

piir-tuoH  luiUo  aa  gOBoral  pMrtuank 


SPECIFIC  PERPOBMANCB. 
!■  A  Hcol  pmmlKS  h*  Iha  swnerof  hind 

Saotnill  delivirv   of  ihe  none 
.raof   to  liim.  »'>ll  U    oirorr* 
•qntly  lij  aderrtc  for  fpecifio  iwf"™)- 
4iie«,'wtie™  the  prominee,  TnJmtd  hj 
tocb    proini'M,  hHB    mwUi    tnlnUiniinl 
ImproTemenla.  niiil  rniii<lil«nilik  expen- 


S:  Aceordinglr,  irhere  Ihe  phiinliir  had 

Stated  hii  Min.  Hnd  ioii's  wife  |ih  ^ 
■iidiinial  in  pc-anvpiiiiiM  iif  n  lut  of 
tcllinK  them  ii  th'^nld  be  Iheira  hi  .  .„ 
M  the7  llrei).  niiil  tliiii '-  he  hud  boii^-ht 
the  plHMftir  iheni.  Biii'finrn  il  laiAf  ni," 
•Ddihejhidlliercnuuii  kepi  piwKU ion, 
MnUllr  elenrcd  ll^i*  Iniid,  and  mode 
•o«M  aOier  impniTeiiHUU  upou  h 


afnad  beliiK  praciiaed  ii[>nn  tKe  junil 
panliuer.  nr  duller,  lij  mdixlnff  him 

■  pon  the  fail  li  or  I  lie  proiuiae,and  Lhru 
depriTiii);  him  ot  ihe  beiiefll  or  ineh 

MlVerardoiwr.  {Id.} 
4,  When  the  delendnnl  node  en  eieea- 
(arjconirat't  Willi  0  and  C  for  iheaaU 

Caeulun,     and    0  afierwi^rd    dird, 
TinK  U>e  plalriiiff  (then  M  miner)  hie 

Cslii'ted  liii  mtmiiiiiTnitom.  and  defiiniK 
HvintC  lH«n  iHHde  in  (he  pHimcnU 
■nder  the  toiiiniot  (iihcenDeni'ie  C'l 
deaih ;  unit  ihe  deftBdant  haviug 
DDiiSed  B  ihnl  the  pB.imenia  in  arrciir 
nnHt  be  paid  witiiin  ii  bxed  time,  or  he 
•FOiild  re-enier,  and  O  having  fniled  la 
puT  and  aaHemiiig  lo  the  te-eoirj, 
Which  wai  made : 
SeUilhatthe  con'raetiruatan  end,  and 
Ihe  pluiiiiiH.  M  heir  of  C,  wn*  Del  ea- 
tted  to  apecille  petibrmance. 
Bid  AlTther,  ihal  ihc  wai  not  ap^Ud  te 
pnid   bf  bar 


lb  IT  •  eenlTsct  fnr  tlie  aaia  ond  parchsM 
ft  laiida  haa  lieeii  fairl;  obtained,  with- 
er the  exerciie  uf  aiij  nlidueadvanta^. 


Cerma,  (he  ri^ht  of  the  panj  to  iia  epe- 
cilfb  perfiirin»nre  i*  a  vetiled  and 
pnotti™  rij{hl,  whioh  n  eonn  of  enini/ 

(Ltitct  ligi.  iforiy,  57  Sart..  581.) 


{wi'fect  remedj  at  law,  ou  the  ooalnct, 
111  All  acl'oii  f..r  dninimea.  i>  not  evaila-. 

the  purthaM  and  aale  aflauda.  {Id-f 

deemed  to  hHTe'a  pBrfect  reoiedTiB 
enattJon  c)r  law  for  damiinei  He  ii 
entitled  to  proceed  in  eiiniiy,  fura  ape- 
eiHio  perfiifmatipe,  allhcuiih  he  mar 
bHve  aiioilierramedjulHw,  upon  (be 


norpoee  oaii  be  mxintaine'l  bv  the  nn-' 
dee  a«H<i>ai  the  Tendon  The  riBhU  ef 
Iha  noniesia  a  c«nlniel  or  enie  *iii 
por^an.  la  naintuio  eueh  an  aeiloa, 
■remniDiil.  [Idi 

9.  Etcd  inaiteqnne;  of  eoniidemtion  ii 

—  uroonil  fur  refnaiiig  apeeifle  par- 
nianie.  niilcii  it  be  eo  vroM  aa  I* 
ae  iliB  preau[B|>tiun  o[  fraud,  an- 
iHiuableuraa,     or   greal    bardabifi. 

10.  It  it  weir  aetlled  In  Ihla  Mate,  that  r 
cotirt  of  e-iniiy  will  not  dTe™«ard  time. 
and  decree  a  apeeillc  perCirmanco  ef 

at  il>e  sail  of  a  narti  in  derauli ;  nuieia 
beiiolonli  a|>|iJieB  prt.nipdy,  lint  baea' 
reatwoabie  eiciiee  for  not  pcrfonsing 
on  tbeeomraetrfH*.  f//-«itefatfL  n% 
ScAaavig,  M  Bari.,  49B.J 

11.  The  defendanta.  who  had  iun«ed  U 
Mil  a  lot  of  lund  10  the  plaimiir.  wara 
■t  IheplBefl  a^ireed  on,  on  iha  day  ap- 
pointed, f(>r  the  ptrpoaeoi  pafHiifr  the. 
title,  and  waiieii  (he  whole  bnaiiMM 
daj,  reiidT  to  complete  the  ule  :  bnt 
the  platniiir  waa  not  ready  on  liia  pun, 
and  did  nni  appear.  Thpre  waanopr^' 
text  nf  nnj  fraod  or  dei^cii  having  beCTl 
■ — '  ipon  him  bj  the  dehndanlii 


B   only. 


-t  lo  be  fr 


un  bronaht  hj  the  porchaaer  for  * 
ciflc  perlurmauce,  could  not  be  ikt^ 
lied.  iM.f 
St*  C<nmx<;t   (3  Lanmg.) 


Ir*^ 


HBW  TOBK  KUlOnCB  BEFOSVa 


^■mjfW* 


.     ivniMl  r«v«iiM  net,  a^fiir w  M prMcnue* 

.     ft  rt«l«  of  evMbiM*,  m  U  do««M»u 

WAiiiinir  n  |ir»»|wr  reveooe  •tmnpj  •• 

Md  hiw  iio  Hppiiomioii  to  fck«  «0art«  of 

««te,  43  ^^T..  40.; 

i«ttury  nouw,  tlia  ^t^Mr  aAU>iu9a#4  NU«i 
directed  hin  Mgent  to  mffiz  the  proi>er 
«anpathei«to,  uDdtnoHuoel  the  same; 
Imii  Mih  HK«»t«  tkrMg«i  WMdverteuce 
aiid  wiihotti  nay  kiieiK  to  evade  the 


»• 


iiiovii»i«»«i  of  iho  revenite  fc»w,  or  «o 

;Mniiid  llM  KU»oni««il  of  Uie  elAoip 

#itf ,  negieotod  to  mMk  the  aOmips  tor 

tpveml  mouths: 

'  Atf.  thiUthe  o«iiiilo»  io  «fllc  tho  iPMf>«Jr 

#««pH.  at  the  date  of  Uio  uvlea,  did  ik>  t 

Toidtbe  auiee*  ( FovjikMiii^  <^iind». 

4  AongnroenU  iutrodaoed  in  eTideofe 
are  uoi  vuid  becauve  the  ataiQpit  il)ere« 
on  are  uot  canceled ;  wliere  tjijere  i»  uo 
eridetice,  or  r«>oni  for  preteuse,  tbat 
tboy  wore  i«ft  aMcancelod  Ivtr  iIm  piin- 
MMO  of  dofrxdidiutf  tU  K«'V«ruipoiil. 

2  .  f^iief  0(0.  ^ii»r«  ;&0  itaiA^  aid.' 

ftTANmNG  TBBB& 

k  Hk  well  eettled,  fo  thl»  ■ttte,  that 
I    MMidiiitf  troea  torm  a  part  of  ttoe  land, 
,  and  a»  auch,  are  «»!  Pij^pe^y- i?***^ 
.  y^nr  aifi.  rui6aiyA,  37  JyorO.,  ?4»  ) 

1%  A»  MHier  in  fa^  of  Oi*  land  ha«  the 

mnr  e»iat«tfa  the  tptea  at  ib  tUa«eiK 

'  mleM  ihaie  Uw  heeua  aeverauee  of 

ownerHhip  by  wch  a  ooBveyaiMe  aa 

la  adeqaato  lo  eifeetit.  {Id.) 

VrATUTB  POKBCLOSlWtB. 

'  4  tne  heir's  tijb  to  laijd  ii.  not  ^i^Mtod 
W  foitHslo»ure  «i»le  wider  the  rtatiie  (3 
tt.  8..  543.)  wilhottl  aprvice  of  the 
■ale,  on  the  peraonal  reprewntiuivee 

'  •  appointed  upon  the  esUto  of  the  de- 
^^ased  nioriiPiKor.    (Lfm  agt  PlMTQf» 

,,  8TATWB  Off  S&AHD8L. 

.    1^  A  Mfol  promiee  by  the  owner  of  land 

'■'  ■'^f  ^\rtr  h  to  ancotficr,  fcccomjwnied 

by  aciuHl  df^livery  of  the-poawwion 


eqaity,  bj  a  dewee  fi^r  sfW^ifta  P^ 
foraMwe,  Where  Uie  proiniiee,iiid*ceB 
by  BW'h  promise,  ha«  m«d«r  •^aUsmnnal 
impruveiiienta.  Hnd  eonsidemble  ejcpen- 
ditmtai  n|ion  %hp  pMndsMy  wttla*he 
knowledKe  of  the  nroniirfoi.  {lYMmam 

I.  According^,  where  the  P»2»«I»f  *?* 
pUeedhis  son,  and  sonVwWa  (rhef*- 
fendantu)  in  poseewioii  of  a  Jot  w  land, 
telKntr  them  that  it  shfiuid  be  «he«  »■ 
long  as  they  lived,  and  that  "he  had 
bought  Che  plnee  for  a  home  ft»r  ^hett. 
and  gave  it  to  ihew,"  and  they  had 
thereopon  kept  poivessJen,  paruMy 
cleared  th^  laml,  and  made  soipp  oih^ 
improvements  o^wu  it. 

Bdd.  in  an  action  of  ejertment  broagh#by 
the  plaintitf,  tlieie  f*.«:8  being  *«•  ap 
bv  the  defendant,  as  a  gn»ttnd  -for 
equitable  relJef^tliHUhty  were  eitfitM 
to  a  decree  for  specific  perlomuMice  ef 
the  pbiiutil!  of  liia  promise  to  g«<f« 
them  a  life  estate  in  the  land.  (^\ 

3.  The  i»al  ^Browid  apoa  w^^.Mii»- 
ble  jnrisdiction  is  exercised  in  snch 
case%  either  of  sale^  or  of  M^  m  t* 
prevettt  a  fraod  being  practised  apea 
the  fMrol  purrhaaer  or  donee,  by  ift- 
dacing  him  to  expend  his  laiiiiey  la 
iMpnoveneaia,  opoa  tJie  faltk  oC  the 
Mumise,  and  tbea  depriving  hiai  off  the 
heaeHi  af  aaeh  ex^iaiidiuireapaiid  i»- 
oaring  tbew  ta  the  miUkit  oa  dw»r 

4.  Part  payment  on  a  pan>l  contratt  Jw» 
Um.  sale  of  aa  inieresi  in  laud  doei  iio^ 
Cake  the  oase  oairof  the  stHtal«r,  so  as 
to  enable  Lba  veador  to  site    for  t^ 
bafainee.  fOiflfer  agt.  Xoasia^  «  9. 

5.  Wheia  aparol  coiitnicl»  ikii\  Ihe  tal^u^f 
laud  by  tlie  plaintiff  to  the.defendaiit 
having  been  made,  the  l«u«r  Wi^  a 
portion  of  ihff  pareimsamoiiey,  aqd 
thereupon  •  deed.  fiiUv  eawJCoM*  w 
delivered  by  tbe  plaijuidf  to  tiie  defend- 
ant's bflrother,  npoa  the  4MnT<'<*«<^  ^^^ 
erhen  the  defendant  ^ays  the  bHia&)QP, 
his  brother  shall  deliver  Ibe  deed  |o 
him,  he  agreeing  to  pay  sach  balance. 

jl^  \m  «a  aetioa  tevMowef  theawa^an- 
patd,  that  it  was  to  ealoraa«  pwetem- 
vcmX  for  the  sale  of  land  which  waaw^U 
and  the  aoikm  eoakl  not  l^aiaiDtKiaea. 


6.  «ie deadeaoeaftsd by Aa^i 

i,pi  l:(9  sfti^  to  ct»nraiM  ?^JWW.^*^ 
contract,  nor  can  the  pnrcnaser  oeiKPm 
Uoiiud  thereby,  ^  It  hafc  neve**  beea 
delivered  t/p,  or  *cce^*^  "x  ^^*^ 
l/dO  ';  '    '^'^ 


f;  ]t«kber.aa  tb*  Ktkw  Iw  maintiiiaed 
'  M  f.iriha  pandiHtB  muney  of  lunii  nul- 
■  aalW  wld  iinci  o.ii«y^;  for  uuiil  the 
'    eeli'virry  it  Uudefeadmnt  at  itwdeedup 

7.  pprfi.miBiK*  bj  ontf  iwrtTnT  M»p«n 

■     orH>i  i>iiirriiici>  oiiitmvl.  whiib  »iy  in 

tenu   it   imt  i«  b«  |iwfoi-iawl  uT  ins 


(u  iii<e»t  it  in  elicep, 
CTary  bar  .vura.  i 


lliem 
iV  wme  of 
th^iu  rohim, 
ftcoorJiiiuly. 
Ab/,  iliHt  W  nt  nmjorilT  BinW  only  «■ 
'  cover  the  muu^y  k»iA-eri  by  tf  Ulu- 
'' '  TeA    fur    hi*    beueBt,    wltb    iiitereet. 

Jjtw  DHpnrgEB.  (fij ) 

■^      LaHULUKU    iKD  TSMANI.    (Ci.) 

UvMCT  Had  akd  Uhostbd.  (U.) 

'  PuW£B  AMt    AUTBUUIIV.    (A.) 

'     ffTATDTE  or   LIUITATIOllS. 
K  Wliew.  U  tbe  lime  of  Ae 


.   ri^riii. 


teqnviLI  <*h1  pi 


iMIui«i;,lds»HlcieiiI. 

.11  uTihc  bpemiion  of 

'  (In    MurBW  of    linihaiiuus.    (J:«iifuiv 
;     mgi  Btair.lSiy.  f-.iS.) 
a   Tba  AlUn  ■•».  A/ft  (1  Kyv,  303), 
■Plinired  Hud  loHowetl.  [Id.) 

S.  A  te|.a»  ihwitn*  <H  dm*  MillrUd 

ta     rH)<M>(  10  liHliiHiio*    iiwunwl  by 

■     duiHK"n<wc  >M  iilaotticla)  iiiv«wyt  <<> 

Ihn  prui*i'iioii  of  riK  til  rea  yean*  iiaima 


'    of    I  bat  Huiutt  <^  (Iw 


.bo  bi.!  ...d  Bol  I 
-  bimghiwtdjiillt 

9.Tjie>Vi|aMDriin 


Nle,i.iid  uii 
lU  hiiu  by  a 
(tUo  urmwriK  W 
Iflblnr'a.  IDiut  Im 


F  OUR  dnif[,  Iiroaghi 
H!»«B  jiaaT*  Uid  flvo  moulliB  after  iho 
WUMtif  action  ■ccni«<J,uaiiialHpany 
TraiJUHV  J«r«yCii;,  ihouKh   doiiijf 


harltiir  biii  oBsa  Ihon  mid  behiK  lh«ft 
opoiily  U-n  liunrs  iti  ihe  diiviiine  of 
BTfliT  bMiiWH  dny.      If    iha  suiiala 


defoH-a   as-Hib 


STATUTES.  i 

:.  As  Afpbuitiob.  Itsiind  St nlaUw.  •> 
lA   •hniiiitf  iuiaiilura*  iiy  narenL.  flS 

JIT.  r.) 


lid.]   . 

3.  SeeBtanm    to    ToLDNTeaM.    Alt 

of   18M,a>  to  boQniis«»bj»Bj«rYi«p5fc 

4.  8a  CltARITADLC  DBriHH  Alts'  8|^ 
QiTEstB.  SVitaUta  cif  IttW  Hixl  1841  n  .1* 
lilaruiif  curpomtinili,  Wking  in  LTiiH, 
alxi  tut  of  IStid  lu  to  monoid 
l/rf-J  ^^ 

5.  See  CnHtrmnTuwAL  Lav.  Aof  of 
Igbl^iviiijt  liaii  on  v.:aapta.  (Id.) 

li.  Sk  CaiHWAit  Law.  DoviBsl  0M*- 
nisiHi  lo  pemxial  )ireMnce  trffinaoDar 
at  uial  fofteluiy.  f.H.)  . 

7,  S«  BMiviin  DoMAiM.  Gonenil 'tnil- 
Rind  Hit,  uiid  net  nt  1866  in  rafEnnee  Ml 
AlbHiy  baiiln.  \Id.\ 

a    5W  iHKVKBPBBf.    Aotnf    ISSS  Irf    itif 

ereiioe  tu  liHliility  of  innkaepan,  wlieti 
Mil!  pFovidrd,  ei«.    (U.) 

9.  See  LAVDLOKtt  M(D  T)CSAHT.,lte' 
Tiaed  Simiittn  ■>  lo  impliad  corenaMi 
in- eonreyaiKea.   (ffl.) 

10.  See  LfTTRBARr    CoRPOIIAnoKB.  A^ 

«flS40  iii>dtHlw>t«p«'varupMl'<tn' 
tnw.  (Ml 

11.  &e  Place  o*  Tbial.  Code,  a*  lo  fi*- 
closure  of  m«nini|[0  id  coniiiy^eta 
Iiuid  aiiuaiett:    (ii'.]  ^ 

13.  Stt  SwtKirp.  ,Cnde,  fiSi  0  M> 
ihortitiiiiila  of  litaitation*.   {Id) 

J3.    ^    SnutAi    PA«nMK>    UmlMd 

partuerahip  acta.  {14.) 
11.  AcStuM.  iNterBalaMMUe  jUt«' 


Ui 


NEW  YOBK  PRACTICE  REPORT& 


DgesL 


16.  A  stiitnte  which  merelr  enacts  that 
aI  I  the  ex peDM»  of  lay  iug  oiiCf  workinic 

-  Mild  urnidiny  an  aveuiie  siiall  be  paid  io 
4   the  mauiier  provided  in  another  act, 

•  .without  limiiiii|f  or  s|MM-ifyin|?  any 
.  amonnt  of  money  or  rax  to  l>e  raised  or 
t  applied,  doet    not    **  Ktati> "    the  fax 

•  aa  reqirired  by  aH.  7,  $^  IS,  H,  of 
the  eonMtiration.  The  lei^tMlainre  can- 
not derolve  npon  the  eointnij^oners 
the  (lower  to  state  the  tax.  { ffaHltm  agt. 

■  *  The  Board  of  S*tuermM>rt  of  the  CoatUy 
ef  WeeteAeeter,  St  Barb.,  383.> 

$m  AppBBxncBfl.  \  Id ) 
.  JLttohkky.  {Id.} 

CoMMISaiONKBS      OV       HlGHVATS. 

:     {Id,) 

'  COKPORATlOm.  [Id.) 
Makdamub.  (fd\ 
*.    Habribd  Womuit.  { id,) 

•  Mbchanic's   LncN  Law.  \ld ) 

liUHICIPAL    UOkPORATIOKS.     {Id,) 

National  Banks.  {Id.) 
Bailboad  Companiks.  \Id  \ 

"     ■  8TRBBT8  AND  ATBNUBS.   {Id.\ 

'  ^  Towns.  (Id.\ 

17.  A  statate  affecting  rights  and  liabili- 
itietf  slhaihi  not  be  so  constrned  as  to 

'«et«po«  those  nlrsadT  exisihig.    And 

•  it  is  tne  rrsalt  of  the  <feci«ioHa,  that  al 
t  tboagh  the  w^nis  of  a  statute  are  so 
.  general  and  broad,  in  f  heir  literal  extent 
las  to  eonifkreheud  existing  cases,  tliey 

<  SBOst  yet  oe  so  oonstraed.  ai«  to  be  np- 
iplicab'le  only  to  sncb  as  may  tfaerenfrer 

<:Briae ;  vaieaa^ha  tatemion  t a  embrace 

-.  all  ia  elearl«  uxpi eased.  |  Jfotter  ef  Ms 
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yk  The  eonstmsitiaD  ef  a  sawar  haTing 
•bean  directed  by  a    rMoltition  af  the 

;eommoo  eoancil'  vi  the  city  of  New 
ICork.  proposals   for  the  work  were 

'Opened  on  the  sixth  dny  of  April*  1865, 
^he  contract  awarded  to  the  luwesi«bid- 
der.  and  the  terms  ihereol  aj^reed  apou 

/and  on   the  13ih  of  April  h  contract 

'was  executed  between  the  corporutiun 
and  sorh  bidder.  Iniennediate  the  Hward 

'  and  the  execution  of  snrh  eoiitrHct,|Yis., 

<  bu  the  l^Sth  of  Aprfl,  1B65,  the  legislature 
paased  an  act  aechiring  that  no  sewer 

.«koald  thersalker  .ba  oaiMitnuAad  in  aaid 
«aty«  axeepl  iu  aaeordanea  with  *  gao- 

'  MljplaaoC  sawaraga  to  ba  daviaadbjr 
tha  Crataa  Avnedaoi  Jloard : 


6m,  that  the  prooedings  under  the 
|a(io»  hawng  been  icgulHr,  and  ia  aon- 
•jGonailf  t»  ilia  fafairsnaiiis  of  (be  aity 
«iianar,  they  vasiad  ia  tka  paiwm 
«wliose  bidwMs  aeoaptad  a  right  of 
LWbioh  ha  osbIA  wii  be  divaaiad  without 
oomaensaiiaB,  aad  orsalad-  a  liaUUif 
•H  ^ika-.  pari  af  (ka .  dljr  la  him.  And 
Jtbaty  ao  £sr  aa  ralatad  to  sack  Tasted 


rights  of  the  bidder,  the  statute  -^--. 
be  constrned  as  prospective,  aad  wir 
retrospective.   {Id.) 

Ae  Mandamus.  (/<!.) 

Mabbibd  Womkn.  {Id.\ 

NBW  YOBK  (CiTT  OF).     {Id.) 

STAT  OF  PROCEBDING& 
Bee  PRAcnCB.  (S  Laneimg,) 

STEAMBOATS. 
See  Vbbsbu.  (43  N.  T.) 

STOCK. 

Set  AoBBBMBirr.    (o7  Barb.\ 
Attormkt.  {Id.) 
Pabtnbbshif.    {Id.) 
Towns.    {Id,) 

L  A  complaint  alleged  a  8a!e,of  atoeky  Vj 
the  plaintiffii  to  the  defeudanta,  a^  a 
specified  price,  deliverable  at  the  op* 
lion  of  tiie  buyers,  within  foar  dayst 
It  averred  that  'the  bnyera  did  noieix- 
arcise  that  option,  and*  that  a  tender^ 
the  slock  was  mnde  to  the  defendanU, 
on  the  fourth  day,  and  pajmeoi  <lo> 
mauded  and  refuMMl.  ft  smo  aviarrf«4 
that  the  price  of  stock,  on  the  4ia/- 
when  it  was  tendered,  was  $87  par 
abare,  beinv$21  pernhrtre  less  ihaa  iha 
contraet  price ;  and  that  the  defeadaais 
had  not  paid  for  the  stock  :  i 

>  • 

Held,  on  demnrrer,  that  the  plaintiffs  had 
their  eleation  either  to  tender  ibeatael^ 
and  demand  payment,  and  than  sue  f(pr 
the  purchase  money,  treating  iha  ptvp- 
arty  as  lielonging  to  the  piirch}isarv  tr 
to  keep  the  property,  aud  sne  for  dam- : 
ages  for  brench  of  the  coiitra<'t.  (Mer' 
nam  agt.  KeUopg^  38  Baeb.^  AA&,\     ^ 

%  Where  the  article  ap-eed  to  be  SaTt'la 
stock,  it  is  not  neces-^arv  to  sell  it,4%i 
order  to  ascert>iiii  its  value ;  and  if  t^a" 
value  of  the  stock  can  be  ascertahied 
daily,  without  a  sale,  a  aula  becomea 
unneoassary.  {Id.) 

3.  To  enable  vauJors  of  stock  deliveralia 
at  the  bnyei^  option  witl.iu  a  spaciMd 
lima,  to  recover  the  value  of  tha  bny«r 
on  a  failure  to  perform,  an  avarmMlM 
of  tender  and  aaannd  of  payment  'la 
saflUiiant.^  They  need  not  av«r  «liM 
thev.kepi  the  stoek^-aad  wardl«adar«» 

,   deliver  It.  {Id.) 

4.  In  an  action  Affaipat  a  broker^  to  reearar  ' 
damages  for  the  ot^nrer^dil  df  aharas  of 

:   atock  alleged  to  have  beau  dapoaitad 
with  bima^^caafiCir^gHiaift.  laaparfii 
porohaaas  aad  aalas  af  gold,  Csr  aooMuH 


.   «f  the  pi  Him 
,  ■  the  plenge  vl 


The  <lereii<l.ii>t  aWore 


cenk  whlrh   he  eipwred  U>  raccFTe  in 
moneir,  '>"l  ■!>"'  H^er  Iha  pun-hue  of 
the  flm  tlOO,0«l,  rhe  ]ilitiiiiifr  inaiiired 
If  he  e»nT.I  not  a«  ihe  .t..ck  iB..e«d  of 

•daitHk^ir: 

fi«.th^thi.h. 

i::r'^:z^:?Z 

■lock  aa  he  tUtglil,  Itivfnll*  .bfve  and 
the  money ;  kiicI  tliHi  fur  duiiiK  to,  lie 


the  money 


(i.w 


niii;i.jriuweVf.SBi;ar 


,  SIl.) 


AU,  ab«,  (ViMl  M  the  ■raiemeiiCn  of  itie 
fwrliet  were  rmitmilii^torv.  it  eHme 
withiii  i)ie  pritvince  of  llie'Jnr?  la  de- 
cide nhwh  WHii  the  cnntnm  l«tweeii 

•  AfBSHliillba  JBditeconId  dm  lake  thai 

,  \wtmuiio  Iraot  Uw  jprj : 

AU,  /krtier,  that 
.More  lhi*ir»iiw< 
..^piwiied  witli  t 
.hwl  h*|>Dtl>eiuiU 


1  offer  to  iihow  that, 


he  iiljiiiuiiriit 
reto,  •Jiouiil  b 


tiou  of  the  jnry, ^     ... 

,  It^e  lerim  ufuie  Buuintct  wetv.  {Id-I 

ti  Timl  althnntfh  bf  the  rontract  h( 
Mated  liv  ihe  ilrfeiidiuit  he  had  a  riithL 

<toMeb  llie  eUM'k  hi  (he  mine  niiinurr  aa 

'1b«<wh,had  I)mi  been  dvpufiird,  he 
•WHi  bufliid   b*  llie  contract   tu  reiam 

1li«tt(X<k  vheiiever  the  |>laintiir  leii- 
derMihe  ani»ant  dM  la  hiai,  tor  wbicli 

^ft-hKd  Lweit  pMiinl.  (-'•'■J 

t  Vbiti  n[>ofi  a  tiMider  beinK  made,  it  iraa 
.tlie  dalj'  of  ihe  il^leniiant,  Hi  uiice.ur 
wiihinv  H  rKuoiialile  liuiB.  to  realurs 
'the  KKH'k' :  mxl  ih.it  having  fiU I e<)  tu  do 

,«»(iwt<iniirw:<.iEi'riJue.  ^Butilialif 
iJlM  detoiHtiuiU  br  the  nanrw.-i<  Iwd  tlw 
-inilltt  10  naa  the  aivsk,  b«  krnctheen- 
jwUi.tiiere,wtM  an  tvrt  loaiutmad  by 
f4li>  omiFaion  ts  Mal<««  it,  auit  (in 
ittaiMiU^  niBieilX'  wm  oW  the.  eeotlnaei, 
■•ii^iiv(Aitbe««i)>*nioD:.  t^) 

'"" '   '|ei«-«i».)-  '■'■'- 


8TKEAH. 

Su  Wates.    (58  Bari  ) 

8TGEKTS. 

1.  It  hae  hecB  beretnfnre  held  br  thl* 
conn,  that  the  act  paMnd  Arril'Sftb, 
1670,  aniLiiriiiiift  the  court  l<>  dedart 

ill  Ureal  r-ao.  fu  tj«  eiiy  nf  New  ™k, 
ite  ,  dart  not  apiilv  Hi  raaea  whi<-b'lnul 
^nacii  before  ll>a  pnaiMii"  "t  Ihe  art, 

nMeaei^l   l.i  1m  deducted.     IMnilJ!^  of 
Suftif,.  aula,  WT  J 
S.  Where  the  remlntian  and  ord inane* 
reqnireaarreBratobepjiiBd  with  Nirel- 
Bi>n  |«i-eineni.  and  itiai  ovaHcofli  i* 

ia  irrnjiiUr  init  to  liiv  aiirb  erua*  walta 
aadireciBcl  by  ihe  ordinanre.aiid- Tet 
e1iHr)fB  n|>nii  the  owiien  nf  ioia  iba  eoM 
of  iBfiiiicii.em  IliaHfnMidaiHtathv 
loi-ownem.  nhirb  eniitle*  ihem  10  t«- 
lief  under  the  act  of  IS^  l/rf,| 
3.  The  charon  nf  Iwo  and  one  half  per 
-It.  fnr  aUttfUf.  I, 

I  cnlle.-ird.    Tiui>  elwrin-,  hi 


1-  Thet«iiinna 
JiMh<iriaiBt(  H 


aUon 


.   imifai.tftha 
nnrli  >*  done  brfiinlit  timtjnd  im,dt4 
aalioci.     (Id.J 
5.  By  Uifl  charier  of  IheVitv  of  Loek|H)ii, 

the  i«iil  (viHiK  deemed  btneliiied  bv  ths 
impnivi-iiient.  and  lo  be  eBiiiniiieil  a.id 
dererimiied  bvaMof  ihe  aaaeaaon  of 
the  city.  &!--■, 
JiU,  DO  ub]eetkm  ttmt  the  -asae**nwn« 
waa  -ninda  and  reported  >•  the  eeni- 

ths  ciiy.  (Maoir  V  StrtlMr,-  antt, 
?*5.J..,    „    .  ^  ,.,....  ,.-.^- 

.  -Whar*  tha  a— aaaa,.  on  wrimifnhtr 
<ii«  MeitaiBM  to  be  MMnaMi,  d»iM«  thai 
'•hv'henatttabeiiAFlVFd'fniD.ttM'htt- 
tiroveneiit  Wotdd  k«  aMte'-and  -eq^at 
-to  «H<h '  tot,  rihI  i1«di  wiefr  Jo«  iliaald 
•moMa  KM  «iMVaiibBRt.af -UwaMew- 
immti  tteaaaeMtaeBiWM  tumi^ttittd. 


'^Me 


mW  T€BXL  T&AOacm  BSPOBm 


Bigm, 


t 


adthongh  thtfre  be  b«t  a  unall  portion 
of  tha  gnuiing  uecesMAry  to  be  done 
<^posit4»  Uie  huft  of  the  oiiner.  whe  ob- 
jei'U  lo  the  aMenmeut  ou  tbatgroaad. 

.  The  common  ctmneii  of  the  citjr  of 
Lo«kport,  h«ve  the  pwir  aiid  It  is 
their  dutv  to  make  atid  repair  trots* 
mUks  ill  inat  city.  These  are  tH>t  left 
to  be  inferred  but  are  expreMir  given 
wid  iia|)osed  by  the  charter.  And  the 
oily  i«  iiuble  for  whatever  dama^ei  in* 
dividoaU  mav  ausiain  by  reason  of  the 

.jiiDiifsion  to  Iceep  in  i^air  such  cross* 
^alks.     {HiMet  agt.  CfUif  o/Lockport^ 

i.  The  common  connctt^  in  addition  to  the 
powers  menliuued  above,  have  (by 
ilieir  charter),  that  of  commissioners 
of  highways  of  (owns,  and  under  that 
power  it  itf  the  imperative  duty  of  the 
Conimou  council^  to  cause  crosswalks, 
&c  f  to  l>e  repaired  and  if  it  is  not 
done,  the  city  is  liable  tor  any  personal 
injuries  ^  any  one  by  leasou  of  such 
iieglect.    (Id.) 

.  The  language  of  the  charter  is  per- 
4niedive — ihe  common  eonncil  may  re- 

aulhie,  &Le.  But  this  does  not  authorize 
le  common  council  to  omii,  i»  Us  dii- 
creltOH  to  peifoi-mlhe  diit^,  and  not  be 
liable  for  damai^es  reeulung  from  such 
omisdiou.  Such  is  not  the  luW.   (Id,) 

'40.  If  the  common  couneil,  in  their  dis- 
->  frttian^  make  a  new  street,  ektewalk, 
'■  orosswaUc,  4to.f  the  wme  discretion  re* 
'^  <l«iire  ii  fo  keep  Ihem  in  re|iair,  or  be- 
I  eume  liable  ior  the  eonsequenees,  iu 
(  I  case  of  neglect.    {Id,) 

'tl.  If  the  common  council  desires  to  ex- 
empt itHoif  from  Hubiliiy  by  reason  of 

'  the  want  of  funds*  it  must  prove  ihe 

.    ftiet,  aad  nnieni  psoved,  it  is  liable. 

.  {Id.) 

18.  The  charter  of  the  citv  of  Troy,  in 

'     reference  to  ilie  power  of*  the  common 

*  "  eoniu'il  in  openhig  and  widening  streets 

and  allevtf  and  keening  the  same  in  re- 

I  pair,  d&c.  (ttetiim  J  OUtA)  twvs,  that 
^,,.  **tlie  expeiuie  of  aj)  new  work  or  lui- 
ti  proveiuents  and  alt erat ions,  not  in  ilie 
n     nature  of  onlinary  re|mira,  Hhall  be  as- 

,    aessed  and  be  a  lieu  nuou  the  property 

f,    beiietited  when  completed,  in  se«:tioiis* 

^    •r  as  whole,  "and  so  certified*  to  the 

0    eompwJler    by     local     MU-ceMors." 

(j^f«Magt.  Tlu  OUy  i^Troy,  anU,  475.) 

in  Whera  the  oenuBou  council,  by  ret- 
''-  olnti«in,  dirseied  Ute  ritv  eiigiinser  to 
"'  establish  the  gmdeofQuKwuod  avenue 
•  from  the  Hoeeiok  road  iionkerlv  to  the  . 
^  waterworks  gate  ^  and  aiao  directed 
*•'  ihe  pntper  Mithitnties  to  advertise  for 
^  proposals^  iM«  I 


Held,  that  the  exjmtH^  of  end;  #cH%  shinld 
be  asseesed  npon  llie  property  to  b# 
direcrlv  benefited  thers^y  andimcttioB 
the  property  of  the  city  at  large.  This 
was  new  work  and  not  an  ordinnrf 
repair,  within  the  tme  count rnctioifr  oi 
the  altove  provteioi)  and  alt  ortierfi  of 
the  4<haner  bearing  en  the  qiies^ion. 
\Id.) 

14.  To  )nstifv  a  ^eMral  tax  npon  thn 
propeKy  of  ihe  ei«y  for  work  or  lA- 
provenaMMM,  in  the  naiors  vt  ihe  work 
in  4|ue9iion,  two  th»ii|f9Mi«  re<|niM#  by 
the  charter :  1st.  The  work  luuet  .not 
be  new :  2d.  It  miau  be  euly  an  t/t^iUu^ 
mriftr^fait,    (Id.)  ^ 

15.  A  eoiitnicthig  boaiHl  anilitoYlsted  bylaw 
to  contraM  for  the  pavement,  eto.»  of 
street  aeoerdiug  to  sach  plan  as  they 
may  adopts  and  after  ten  day'siuiiMB  |ps 
the  city  newspa^iers,  to  let  the  work  f^ 
tlie  party  who  shall  offer  to  do  rhesnme 
at  tne  lowest  prices,  have  ni»  power 
Hfier  publication  of  a  not  ice  requlHiic 
the  work  i4>  be  done  hiaccordHiice  witfi 
a  plan  adapted  only  to  theBt'liriun  pave* 
meut,  to  award  such  i-outrurt  withe^iee- 
iflcations  (which  have  not  been  adoptdH 
by  said  boiirdj,  and  wliich  rt-late  nnir 
to  puvtn>r  such  streets  with  the  Nichol- 
son  pavement.  [PeopU  ani.  B^rt  of 
IwvAfvmtnt  <|f  t^tba  sttoH,  43  if.  Jr., 

1&  It  is  the  duty  of  tiie  board  fin*  to 
adopt  phins  and  speoificaiions  of  the 
work  I  squired  to  be  done;  so  tluU 
th04e  do.-.uring  to  c^iUTract  iherefi»rcaB 
uuderstandiiigiy  juaJce  oAttv  f«r  its 
perfvruiauce  (i<f.) 

17.  This  is  true,  although  the  dilTeiont 

Cavemenis  are  pateuied,  and  the  le  can 
e   no  com  petit  loa  betweeu  dtAisreal 
parties  iu  inspect  w  auy  oue  of  thorn. 

18  WheVe  e^mmissloners  w^r^  sppolnted 
by  an  act  of  the' legislature,  to  l)»y  out 
an  avenue,  and  eommisi»i«>uer^  ofoi»ift- 
mute  and  iiseefsiiient  were  directed  tA 
be  appointed,  and  ihe  dHiimges  agi'^ed 
upon  or  awarded,  and  ti^e  expense 
of  working  the  road  were  direct- 
ed to  be  ^vied,  asseseed  and  col- 
lected afe  otiier  towu  char>;eii  t  bift  it 
appeared  that,  beyoud  tak!u>r  the  6atk 
4if  office,  and  making  a  contract  foi'  the 
work,  the  coiAmisfionerf  hisd  dlibe 
noihMig  to  acquire  jurisdiction  ;  fiat 
thev  had  not  mid  out  the  avoitite,  «l- 
thtaigh  it  passed,  parflr,  rtire«i^k 
private  hands;  that  no  naip  wais  mm 
until  after  an  action  to  set  aside  their 
pruoee#un  wns  ooitiaieiified,  wlien :« 
map  was  hied  with  no  date  except  thatt 
of  the  year ;  .t|)«t  OooOmpT  MVf9^ta^ 


'Stld,lhM  the  comniiMioiiert  _h«d  no  no- 

.    flnmiiKM  "'wl  e»Mi>»e"  iif  opening  ■nd 

workiiikliheroHd;  and  ilmt  ihfe  aaper- 

'   Tiwn  hud    nn  Hiiihurivv  Ki   direct  liis 

inoiiav  lo  !>•  niweil,  mid  Iheir  wilnn  nu 

.-  Ilia  nilijcM  »wt»t  tiiiiplr  illegiil,  bill 
wholly  Tuid  |tf<ii.baiD{l  Tlu  Baaj-d 
•/  Snpfrmn  mf  tkt    C«utly  nf  WtUr 

^..ttmUrTsJ   BaTi.,ZSi.\ 

^')a.  AUhoimli  tlie  rBTneilym.-iiiiiil  an»i»e 

KHtglii.  from  tl>a  IcfcitlHIive  depHnmeiit, 
-J"  bikI  not  tKKB  tba    jadwiar?,   to  the 

f     neiiu'apon  (he  eaiiMiiuiioa  i*   M  be 

s     Muglit  uuin  die  }uiUuiiir;. 

"so.  The  pruTiMon  of  tli«  ronntttmion  of 
ihueiMC« {oi-f  l.f TidireciinKihntvThBii 

[■   prIvHie  propertmhiill  bo  mfceii  fiff  ■nj- 

;     iinlilic     niie,    tlia   co[tit>eiiiMtloH  to   be 

.   miide  liierefor  iJim!I  be  HuerUiiued  b^r 

ajurf,  or  bj  commirtioiiem   Mpimiiiieil 

Vy  u  ci'nrt  uf  returd,  cuiiuut  be  waived 

,    byau  owuerot  huiJ,  who   cho.ieeii  u> 

K.  The  daUmiiBHtiDn  of  Ih*  naeaiit 
(  L  of  tenpMimlion  ts  m  the  iiKnir*  ol  i* 
^  indioiKl  jiiweediuit,  nnd  wliei-e  iho 
nnoHiii  i>  to  be  |iii]4  fur  by  the  niiUlc, 
\,  tti«  publie.  HI  a  party  miutereit,  DBve  a 
,,.  t^btto  ihul  prooeeJiu);.  (/d.) 

aC  Uaderthe  aetof  the  kfiMxtnre  for 
,  layiiiK  O'll  MM*»n  avenue,  in  Wail-, 
';   eh«lire..or.ty(£aMe/  1869,<:*,850>' 


•r,-  Aqohittia  npna  iheauparviaonl'iT  th 
„.   AiaiHjmHM  expeine  uf  operaiiugiHi 

trarkinK  Ihe  BTenae.  lid.) 
l;{tah  Tin  lejflilBtar*  bae  power  la  ■i>pat 


lu^    ihen  ure  already 

riiuueni  ii(    hi((h»arj   In 

i|WI«iit  10  act      8neh 


(omtnidgtoDen 

''j,        gTRlCT   FOBBCLOfeUBI. 
I  At  VauouMOM.  f43Jir.  r.) 
'<8CBIII8SIO»  OF  CONTROVEBSY. 


»inilUl»  PKOCEBD19IQB. 

,  Where  itntmara  pftnaliagt  nre  Iimi- 
IsTtd  by  (be  binrllonl'ii|ii'""tihei«nHiit 
for  hofdiug  over  niter  the  eX]iirartoa 
of  hi*  urta,  and  a  lrinl  in  bad  hik)  fSlft 

bli  deaiatoii,  and  llienrnFier  the  jiisuc*. 
oil  motion  of  Uie  luiidiurtl  ifvcu'rlnput 
the  nhole  proceediii^aj  tui-h  iIei'iiiio« 
of  diwuuii nuance  iH  no  bnr  in  nn  aciioB 
brought  aiiheequFiiily  by  ihe  IimillinV 
Hiixiuat  the  leutini  fur  itiil  aiid  damiytt. 
furihs  DMi  und  acr;ii|iii1.t>n  of  ihe  praMi- 
iiKi.  {Giiiilaa  agi.  Sfralt,  ante.  27.) 
.  The   tfrlnclpte*   iiiTu 


within  ibe  tize  [ireaiiriba 


u: 


8DPEBVISURS. 

a   BODNK  TO    VOLUHTBBBS.      (43  JIT. 


BDFPLEn&irrAL  COMPLAIMt. 

.  Wbera  two.    having    emiBractad  to- 
tn'tber  fnnhe  paivhuse  of  hind,  pard- 

eordinglT.  andoiiallhe  plKii.UIf'a  tea- 
(alor  aoj  doTisur)  living  in  fxnat^m 
of  hia  pan.  the  oibrr  |iW  derendaml 
immedlntaly  enlarvd  uikhi  it  and  occo- 
pied.  claiiohi){  tlia  whule ; 
Tefd.  Ihat  each  wan.  aa  ngnimt  Ihe  Mki 


■nlLyoflJM     . 

or  both  bad  agHiiiai,Cli*  i.  — „^ 

In  til*  peaac^on  of  auy  pnn  at  ttt 


renu  and  nroBta  of  the  hulf  HHoreJ  la 
Ibe  ulHinliQ'*ateaiMic>r;  bni  AtUfarnler 
tliadefEiidaiilhaviiigdied  leaving lAil' 

defendania  hy  aarpl*'a>enii:l  ronnlliijnti 
inerely  alleiiiiiW.   in    Hildiiion    (o   dia 


mh   of  tb*   original  iefriiddm  wa* 
HinbDrKcd    by  ihe   plendinga  ;  m* 


S48 


K£W  lOBK  FJEUOnCE  JOSFOWSfL 


JH^m. 


4rm  hiiTe  it  <i)ie  land)  jct,"  4id  iMt 
Mpporl  jvfindiiig  tliHt  the  iufiuU  heirs 
k*d  receivtMl  i«iitN  himI  proliu  suhM- 
•Qenc  10  tlie  (tenth  of  their  fwiher. 
iTayUff  ttgi.  Taylor,  43  J\r.  F.,  67a> 

S.  The  office  of  a  lull  of  revivor,  onder 
the  old  equitv   prHCtiee,  and  of  h  sup- 

I)lemeutiil  cuuipliuui  under  the  Cede. 
Id.) 

gUPPLEMEXTARY  PttOCEEDINOS 
Bet  Bbckitrr.    (43  if.  T.) 

SUPBEME  COURT. 
At  Gbkebal  Tbrx.  (2  Lasting.) 

m 

SURETY. 

Btt  QUARAKTT.    <43  N.    r.) 
ItfTKUKSZ,     (Id) 

SURPLUS  MOITEYS. 
Bm  Landlokd  akd  TsKAirr.  (43  IT.  T.) 

SURROGATE. 

L  The  •nrropate,  having  made  an  order 
dlreciiiiir  an  execiiiur  to  pay  moneys 
iu  acioiduiH-e  wiih  a  decree  entered 
upon  bin  Nccoiiiiiiii^,  may.  if  he  neij- 
lecis  (o  comply  wiih  the  order,  and  al- 
thoai;)i  ii  «loe8  noi  appeal  that  execu- 
tion has  iM-eii  i*Hned  on  the  decree,  ar- 
•  reat  the  execnt<»r  by  attjicliment.  the 
'  *«xecutor  may  «ho\v  cause  against  his 
Commitment'  {SaliM»  ag!.  SaltHSf  2 
Lannjig,  9.) 

1  The  remedr  apiinst  a  anrrogate**  cr 
paritt  Older  »,  it  ueeme,  by  motion  te 
the  surrogate, and  not  by  appeal,  {/d.) 

X  The  claims  set  ft»rth  in  an  executor's 
^titi«m  for  aaihorirv  to  sell,  oiorifniK^ 
■ef  leaKO  his  le^iaiorVi  real  estate  (9  R. 
8..  102.  &  I,  &c..)  were  in  the  aggre- 
gate $4,311;  noon  riie  hearing  the  ex- 
eeat«)r  adnii4T<*d  funds  hi  hand  lo  the 
amount  of  $1.3:)*2.  and  formal  proof 
Was  given  of  lii<biliM«o  of  the  eittaie  to 
the  extent  <*(  %1J'J^;  «»»«  sunogaie, 
.without  liearinj,'  further  proor  directed 
'  tli«  sale  of  a  farm  valued  at  |b,L»(M). 

SUdj  on  appeal,  that  the  order  should  be 
be  afflriue<i.  (Mant*it  agt.  Kiikcaid,  2 
Ldauisi^.  390 ) 

BUdj  further,  that  the  surrogate  might 
^eAis^  upon  the  hearing  to  hear  les- 
jUoiouy  otfeitiii  for  ilt« jporpose  of  esiab- 
iiskiiAg  u  disputed  ^laiin,     (i<t> 


4.  <^iisr».  Wbeiher  the  svircigaU  Jvay 
direei  lAie  leatiiug  ii(  land,  ow  such  aa 
appliealiun,  where  all  ibe  parties  in- 
terested iu  Uie  real  eetate  are  odulis. 
{Id,) 

Set  EXKCOTOBB  AMD  AOMlKIBTRATOBa. 
(/tf.) 

SUSPENSIOK    OF      POWER      0' 
ALIENATION. 

See  PBRprmrriKS.    (48  If.  T,) 
Wills,  ild.) 

SURVEYS 

See  EviDiarCB.  (57  Ba^-b.) 

T. 

TAXATION  OP  COSTS. 

Sh  £zkcutor«  axd  Aj>mixut«atois 

{"HIjatuiHg.) 

TAXES. 

1.  Where  an  actioa  is  brongbt  agahiet ' 
a  aiimicipal  ourp«>raiiuii  to  reeover  a 
tax  whic^  was  unUwfally  levied  aiid 
collecied,  and  wJiieh  subsequent  to  its 
coUectioii,  «p(»n  a  writ  of  eeiii»rari  beh> 
ing  sued  out,  and  the  asMisnuesil 
brought  before  the  t-vnrt,  was  annulled 
and  the  asMessnieui  adjutigvd  tq.  be  Sa-  - 
valid.  BeU,  ih«a  the  i-oqioratiun  was 
boaiid  t«>  nefniid  to  tiie  idaintilT  eod^ 
portion  of  the  lax  as  was  reeeived  by 
It,  uotwith»tMUding  that  the  oflkest 
wlio  collected  snvh  tax  were  not  a|^ 
p(»inted  or  c4»nrn»iliHl  by  suc-h  corpor»' 
ticMi.  (Baal;  of  Coomonwiaitk  agt. 
Mayoiof  A«s  lW% 43  xV.  r.,  J84.) 

3.  Where  tlie  aasess<in  have  jiirisdietieR 
of  llie  iier«oii  and  Kubjevt  umtter  lor 
the  purpose  of  hU  tisseMuient  of  prop- 
erty for  laxarion,  act  judicially ;  aiid 
wlule  the  arMte^tiUMsut  remains  in  force, 
noaciiou  will  lie  tor  :he  recovery  of 
the  tax  so  lutid*  alliioi^b  the  propert/; 
was  not  by  law  ihe  subject  of  taxation.. 
(4^-aiw.^,37  iY.  A.,  bit.)    (Id.) 

a  When  taxes  are  rifttfive*!  by  a  piibHd 
offieer,  the  law  presiiniea  that  they  arif^ 
paid  over  to  the  |ier»<Jiis  lo  whom  they- 
are  directed  to  be  paid  by  law.    {Id,) 

iSee  AMGMMKKtS      {fd.) 
K?ipeK€£.  {Id,i     . 

TABLES  ANIX  AS8SSS]CfiNT& 

I,  In  determining  the  amount  of  njiv 
soual  .prgpftit^  9t  au^  iudividuiMf.  P^l 


'  for  ihe  parpoae  oT  tHK«iinii.  ttotkt  and 
tandi  bf  lie  Oniud  /Haiti  iira  to  ri)Fm 
':do  pi.n  of  tLia  eximnTs.    Tk<!V  e.  - "    ' 


lixble  U 


[TU  PmpU  »^'C  TIa 
^ommTt.  of  Taut  and,  AutumMli, 
'  axU,  459.) 

a.  IkcntwH  a/  allyrtpert)  ia  Ilia  gensral 

rnla  uf  ilia  atniuis,     li  umviilo  Ha  lul- 

.    lon-a:      ;'AII   luiide.  aiid  nil  peiwiml 


a,  wliailisi 

«rfM,™ii.iu«, 
rabject  tu  ll 


•d  by  indi 

■    ba  luiblo  1^  — ,  — , —  . 

rmuiioiii  Iwreiiuifiar  aiianBail."  (1  a. 
£.,387,(1.  Ittti.)  (Ktfo-  aut.  Fan 
Wyck,  a^U,  «M.) 

3.  By  rhe  innw  lUtnre.  (p.  390,  f  S),  it  is 

ernaiii,  hj  ili'liuciit  inqiiirr,  ihe  Tiaiiiei 
Wall  ilia  titxaliUi  inlHiMuiita  hi  itwir 
towna  ur  WHnJ*,  slid  alwall  iha  uih- 
ble  iiroperij,  rhI  aiul  panuiud,  williiu 


aiaaorlpiioD  uf  |iruk>«n]r  dt-BlHroii  by  ilie 
Brat  aertidn  of  Ilia  nsi  atiiiva  qusUd, 
la  be  iiaiiia  Ha  Ulaliuu.    [id  ) 

t.  It  URj  fAio  Ikll  wlUiiii  on*  of  tb*  as- 
•BfiMHHi  bill  baiiig  pnipnny  prtwa 
jheu  liable  t«  UUMllaii  iiud  liia  duiy  of 

taxHlila   pn|karLy,   raai   mid  paiwuidli 

typreaei^M  luelf  w  Ibain  lur  ilieir  d» 
dwoii  irbaiher  ii  ia  UKtibla  or  exvwpt 
fruin  laiuiiuu.     (Id.) 

i.  ll    being    p^raonaL    pniwrtT'    ^tbhi 

rtw  riKbt,  nait  it  ia  their  daif  to  txam- 
in*  llie  qiMMion  wheiherit  la  linUa  to 
MXutiou,  Hiid  Ihi*  ia  H  Jndieuil  iiiqatry. 
Oiw  in  wbirh  Ilia  1i)|;heal  conria  baTE 
dllhred  1  nuil  alioald  iliay  mnlia  H  mis- 

wliau  it  is  iioi,  iliay  abuuld  uui,  for 
•ucb  uiauke,  be  buLd  li,jjl*  u  wioiig 
d^n.  (id.) 
1.  And  h  mttkea  no  dilTaniDu  whafhar 

fiuiu  SlHta  Ihw  or  iiatiannl  law.  U  ia 
aqaally  m  Jadioial  daciaioii,  of  ihe  ai- 

proiMiioii  frunD  UaWliir  fur  bnviiiK  da- 


»a,ly. 


Ial>ilur  fiH 
'.    IJ3.) 


of  Iha  owiiera  of  the  profiartr  aneaaad 

(Aa  tlmtaU  in  natUg  ko  lluir  ivU.  Ihair 

liini  upuii  proper  Biipliuii  iou  la  the  tu- 
prema  couri;    voidulils   bul  not  Toid> 


TAX  TiTLfiS. 


.-.  m  y.  r.) 

^»  pHoor,  lid) 

EriQimcK.    ilU ) 

TENANCY  BY  THE  CCRTEST. ... 


3.  Tlie  wife  uf  the  plainiiff  beiog  co^a- 
Tiaea   with  her  bn^Uier  of  a   cenain 

deHtli  of  eiiber  wiibuitl  mne  to  the  aiif' 
vivor.  by  ileeda  liitcri-liiiii)^  with  htir 
broiber  Iwfiire  uiiirrixue,  )>>irtiti(niei), 
until  eiiber  BtioQll  die  H-ithout  iaaije 


p«rC«oin- 

eyed  to  her,  the  bruihe,  u«. 

aire  |hw»-k.i..ii  oI   the  pn^ 

wnveJel 

tobim.    The  wife  died  le»4. 

lug  iuiia 

(the  d«rsi.d»»i),  and  aubt^- 

quently  tl 

e  brother  died  wiihout  iuna. 

BM,  DntI  Ihe  plaiulilfhiul  iw  laniuivrJ! 

byU«o. 

neaj  in  the  hkud  cou*ej«l  Ifi 

Iha  broth 

r.     (Id.) 

4.  Theeatai 

eof  Uiinney  by  the  cQrte»yrt 

of  hia  wi 

a.  ill  all  haf  real  property,  to 

whithit 

ffoald  have  H<u.;lied  at  eoDk- 

mmitew 

aiid  oTBr  whicii  aiie  iuu  u<4 

tliepuwarufdi-pxaiiioUKin- 
Dwrriwl  wi>iwiii-a  H^  of  184 

eubytba 
and  1818. 

CJ*  <M<  Malltr  of  Fhiaeit 

3«hM,r,y 

an-iuK  the  deciakm  U  SpeclA 

T.rm  iu   hia  uua.     (Id.) 

TENANCY    AT    WILL    AND    Vt 
BCFFEBANCB. 

1.  A  teoRTitat  willhiuparalatethatasA 
bevnnlad  by  him  in  a  third  paiaoi 
audona  wl»  aulera  oa  tutd  iuid«r4 
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I<iiite  or  astlifiiment  fW>ai  a  teniint  at 
win,  is  a  diMeixor,  and  i<  liaise  in 
tredpuM  at  the  optK>n  of  the  Utidlord. 
The  mttott  rale  i«i>pn«eto  a  tenant  bv 
snllerHiice.  IBteikew  airt*  Sehatieit  4^ 
N.  r.,  448.) 

3.  Acoordiii|(ly,  in  an  aetioa  «C  ejeet- 
ueut,  whei«  one  of  the  delenaee  ar|^ 
waa  that  the  dafeudartii  were  the 
leeeeea.  aiid  had  naoeedad  to  tiie  poa- 
aeeiuii  of  tenaata  aft  will  of  tho  pliMiititr 
and  bad  received  uo  notice  to  quit  ouder 
the  siatute : 

Beld,  Uiat  the  facta  did  eonatitute  them 
eitner  tenaori  at  will  or  by  atitferauce, 
and  no  iiuiice  to  quit  to  them  wai 
seeeeHraj.   {Id.) 


TBKANTS  nr  COXXON. 

1.  One  tenant  in  common  haa  a  right  to 
take  peueeable  |)o«iies«iou  of  the  preni- 
iaei  owned  in  ctioiiuou;  and  uliiiongh 
each  poMie0itii>n  ia  acquired  by  aieulih, 
yei  if  wiihuut  lamuli  ora  breuch  of  the 
peace,  it  will  not  be  illetfaL  ( HVocf 
agt.  PkiUi^,  43  IT,  r.,  (i'Z) 

9L  Ooa  tenant  in  eomnoii  baa  no  riflrht 
to  onat  or  debar  hia  eo4eiiHnta  from 
joint  poaaeaaion  with  liim ;  bai  it  each 
•4>-ceu«at«f  after  oveivoniaun^  each  at- 
t«m|ic  to  ouat  ihaiu,  and  raffMHiiag  poa 
aeaaiou,  Iny  haudaopou  tlieir  oo •tenant 

:  aad  remuVe  him  by  force  fVum  the 
oommou  property,  tnev  are  liaUa  for 
aaaaaiiana  bauery.  {iJL) 

$m  CftOTH.    («i  Xaaaia^.) 

OwVAMillP  VH  <AjilJlA«  OF  Ca^T- 


TsarDBm. 

Bt$  SxocK.   (58  Bo/Ht,) 

TUOi. 

0mltmxnLMXGtL  (Fibs.)  (S7  Airk) 

I.  Wijere  a  danghter  received,  aa  a  sift 
'  from  her  root  her,  an  ewe  lamb,  nna  an 
agreement  waa  made  at  the  RHme  ikue 
by  the  mother  with  her  father — the 
dan^rhter'a  ifnmdfMther— le  Iceep  the 
aheep  for  ilie  grHmldaugliter,  npon  the 
terma  of  tfivtng  the  laiTer  all  ihe  iii- 
creaae,  and  ihe  grandfather  to  have  the 
ti^uol  nir  tlie  keepiuir';  and  the  tncrenae 
for  aome  aiit  j'eara  auionifted  to  aeven- 
teen  aheep: 


Jzcfli,  on  a  ftvnatavie  a  aaie  of  ffleaia  aiFl^ik* 
teen  aheep,  iifwni  an  toxiaeiififin  airaKoat 
fhe  gtwridfkther,  aa  the  pntperry  of  the 
latter,  that  he  had  no  t^Ie  to  tliteae 
aheap;  lie  Wiw  a  mere  hatlee  therehf ; 
nor  had  he  any  title  to  tho  Wool,  naiti 
he  had  performed  hia  entire  pontf)«^t 
of  keeping  ibe  ehecp  citl  shearing  time ; 
and  fttt  the  enriie  iterformanre  of  rtiia 
oontmet  on  hia  part,  he  waaentifled  i» 
tha  ooaaideratioa  promiaod,  to  witi  Iha 
wo<di  and  part  performance,  on  M 
part}  oaly,  gHve  no  title:  and  the  o^n- 
aiable.  bv  hia  Levy,  took  no  u^ev  or 
beuer  title  than  the  bailee  had.  tthe 
title  to  the  aheep  waa  in  the  grrtftd- 
danghter*~the  (UaiutHT.      (Mwtttkck 

Set  Dbbd.  (ST  Barb.)  ,   1 


TOWM. 


1.  Wliere  any  enmmlMifon^r,  anft«4ttied 
nndar  the  act  of  M'irch  31,  1856.  aa- 
•fhorlxintf  reriain  towna  to  anbaerito  to 
the  rapiiat  atock  of  the  Albany  rfnd 
Bn^qtiehanna  Railroad  C«>mpany  *(  Ldwt 
«f  1K56.  rA.  64),  and  the  acta  niiMMtdhif 
the  mthe  <  L'twif  ISSf.  «*.  401 ;  JMiaf 
of  1868.  rA.  381),  t(*  borrow  mone^  on 
theci-edi^of  (he  town,  ahall  refnae  or 
neglect  td|«erf6Vih  any  |»art  ofthedoaiea 
apecilied  therein,  1m«  o<Hoe  will  thcte- 
npoa  becaind  vaciuit.  a»d  the  <^iniity 
jod^,  nptin  iha  apjiHeaTirtn  uf  twelve 
re^1dear  freeholdera,  ami  iifKMi  praof 
of  tlio  fact  lo  hia  aaitafat^onv  <^ 
Jiiriadiction  to  appoint  aom»  oilier  per- 
aon  to  m  liM  pin0i>.  (TJ^  I^imU 
m  nL  WiMner  agt.  Mddf,  57  Bfb,  M4.) 

3.  l*he  act  of  1839  (cA.  384)  waa  in  jSyun 
nKiiri-ia  with!  Uie  aiatmes  of  1856  Uk, 
64,)  and  ot  1857  (cA,  401),  which 
anthoristsl  the  app«»int(neut  of  com* 
miaaionera  and  preac-ribed  liieir  dntiaa : 
and  they  '  ma»t  hII  be  eotuaraed 
together,  aa  couatiutiug  one  ayaiaoi  or 
Olid  act.  (Id.) 

3.  And  where,  upon  an  application  bj 
twelve  reafdent  frerboldtre,  to  Ihn 
comity  jndge,  »tid  phnif  to  bim,  be 
fonud,  aa  facta,  that  etHnnilaaioncra  tip- 
pointed  under  the  acta,  made  a  oimidact 
to  '<ell  atock  anbMcribed  for  by  thftm  in 
the  name  of  a  town,  on  certain  tmm^ 
%'mnBi  one  of  which  waa  that  the  |mr^ 
dia««eri  ahonid  Hret  have  rhe  i^e  of  tha 
atiick.  to  be  ^■oied  tiiion  at  a  fotbra 
eladtJon  of  dirHjtora  of  the  enrOnfa^n 
A>r  c«*re<in  peraoiia  Mamed  in  tiie  aton- 
tract  of  aaie;  tiiat  Wtey  n<f)iaed  r«iell 
th(*  atock  fofanah.  at  ^mt:  anil  thMftfiey 
aold  the  aanie  on  cretlit ;  and  the  cottikt^ 
jndge  therenpttn  adjadgcd  aM  di^f ■ 
miued  that  k  ww  tha  dmy  tft  lim  aibm. 


tonr  10BS  PBAOXIGB  BBPOBm 


<mi 


mknomn,  if  Ih^  mU  4lw  AkMrk,  to 

Mil  it  for  eiMli,  m  pwr;  tli«C  for  ib«ir 

.  oejrl«o(  or  r»fu«al  u»  perfLM-ni  tliatdntr 

,.   i^eir  o/i^iM  bud  b#«oine  vacHnc;  Mi'd 

.  )tiHt  riie  4»*eMtitnKi  itkk^^hp  appowted 

lu  their  pJucoM : 

JBkld,  thict  the  flndingi  wm«  legilitoaM, 
aud  tht3  adittdioatiou  tiy^i,  (/<<.) 

4.  The  fttHtnte  dhnontiiy  intended  to 
intrnRi  the  powar  of  de<}idin|ip  the 
qoeeiion  Whethef  eoromlwIooeM  np- 
poinfed  themander  have  Mfiwed  or 
wiltnlljr  ney^ted  (•  yirtwrn  nny  part 
of  the  duties  of  their  oflSetfA,  to  the 
ctonnty  jadiire)   eiid  wh\\»  hi*  ncfion, 

•  -like  the  Rctibn  of  ull  other  inferior 
officers,  can  be  nrnde  tite  sabject  of 
review  by  f1i«  diiprenie  Ocntrt.  on  cw- 
tim'ari,  the  practioe,  in  that  respect,  as 
to  review in>f  fuels,  is,  by  analogv.  lo  he 
governed  by  the  same  rales  hs  are  ob- 

rrredon  appeals  aud  M'HnrtMnt  froai 
feri4>r  j*iri«diciions  ia  otJiar  oaites, 
▼ix..  if  there  is  evidence  in  rhe  case 
which  wiM,  whan  fairly  weighed,  bqs- 
tHiu  the  decision,  this  court  will  not  in- 
te;tera  h{ion  tli«  uroond  that  ih  ttieir 
opinion  $.  strfjniysr  case  ^las  been  mwle 
•M  bjr  tlw  nwiinresafal  partf .  {Jd*^     • 

L  Th«  prHidpla  WMtSh  and«i>Iie8  the 
doerrine  of  trHde>toarlts  hi.(hat  he,  who 
-by  his  skill.  iiidUittiT  or  enterprise,  bus 
produced  or  brooulitinto  flmrkei  or  ser- 
vjee  soiuo  comnnidiiy  or  artiolouf  ove, 

^  ooav«*BieiiQe,  uuli^,oraoeouiinoda(ii>n, 
•od  aiHiced  to  ic  h  aanie,«  nmrk,  device 
or  aymM  whivh  serve  to  defijyrHute  it 
as  hU,  U  entitled  to  be  protected  lu  tliat 
desi;rnation  from  encroach ntent.  so  that 
lis  may  have  ChebenelHof  his  skHI,  in* 
diisiry  or  emerprtee,  and  the  i>lri>li(S  be 
pmtet^ed  from  the  f r-aud  of  imrtaTors. 
\TU  Otmg^^M  mud  Mmtnre  Spriiuf  Co. 
ap.  Th€  Hipk  S9ek  Vt/n^rm  S^Uig 

Si  Hie  dootrrneof  tmda-marks  oan  have 

,  *o  applic»fth>a  w  a  name  nfveit  to  a 

oamsal  oleamc  hi  iio  aaittnil  atate. 

3l  All  the  cases  report^  are  cases  where 
,tke  niarks  iiifiiiiW  wore  aiod  aod  ap- 
^liod  to  MtificiaT  MompoHads,  produots 

,  4ir  vauu^aemre^  ••jrwuated  by  the 
aoien«e,  skill,  diliKai^coor  eoterpriaB  ef 
jtum  I  Mid  itt  a4'  *hesa  cases  tke  priaci- 
Iplo  of  I  Im  law  is  statod  jmt\  resliu«d  as 
apalieable  to  p-Moelilte  skiU^  iudustry 
and  eateroris^  -*i  aieohanics,  amuafiic- 
torers  and  ia*  -attora :  aod  heuce  oaiy 
l^plicable  4c*  as^ilKial  prodasu.  {JU,) 


4.  Whov«  tbe  pkdntifl'as  owaor  of  a  nin- 
era!  spring,  called  ihe  **  ConKress 
Spriniif,'*  HBd  widely  kivowa  as  saclL 
and  iis  water  by  the  fieMignation  of 
**  Congress  Spring  wat**r,  "for  over 
seventy  years,  w»s  entitled  to  the  rights 
of  its  pn:deees<«orM  in  the  nse  of  the 
word  *•  €ongt  esjr/'  flnd  that  word  httd 
previonslv  only  been  nsf^d  and  applied 
to'water  tn  ooafteeiJoa  wirh  said  sphnf 
and  its  water :  »t  wim  vet  kakft  tknt  as 
«be  warOr  was  not  an  art  Mioial  predaet, 
Httd  tliera  wm  notldng  ia  iJie  aiodo  of 
boulii>g  the  water  Ssr  s.de,  or  llio  n>ode 
of  salc.ori^iimtinif  with  the  utainiilT, 
or  tht!f>ruttr  owneni,  whicb'tl  a  woid 
I'Congrees"  defined,  designated  or 
ifiinlied,  the  plaiuiiff  laid  no  eXcIasiTe 
right  to  the  asi;  of  iliat  word  iu  coniiec- 
tion  with  sach  bnsinens.  or  connection 
-^Ah  tho  word  «•  wmef,''  ot  llf#  WoMit 
"spring  water."  (Id.) 

$.  Aecordin^ly  kdd,  «ha(  the  p1niitti#  was 
not. entitled  to  Mti  injonotion  airalmn  a 
eorporaiion  called  the  ''High  Kobk 
Congr<*sB  ^prhig  <*onSfiafiv,"  t»io  owner 
of  another  mlnemi  Bpi-'ntfff  named  the 
••  High  Congresa  fiprtnir."  to  restrain 
sneh  oorpoiaiion  froia  iiaing  the  name 
"High  Kock  Coagress  Iftprtng  Gott- 
pany/'  or  aay  name  ooniainiog  <*  Oon- 
icress  Spring  e<»apNnr '^  inits  bntn^ess 
of  pnuti^  op  miaeiW  wators  i  or  from 
osing  or  putilog  mnw  any  bottle^  oork^ 
boxes  or  packages,  dtc,  the  word* 
'*Cougr«>ss  Waier."  or  **  Congress 
Spring  Water,"  either  abne  or  in  con- 
uecuou  wUh  other  words,  &c    (id,) 

d.  A  name  ran  only  be  projected  ava  tnulih 
mark  when  it  Is  used  merely  as  iudi- 
eafing  the  true  origin  or  ownership  of 
the  article  offered  for  sale.  Never 
when  h  is  dbed  to  distjngmish  the  sni- 
cle  itfelf,  and  has  l>eeonie,  by  adoptfotf 
and  nse,  iu  proper  appeltaiiou.  {fd^ 

Beld,  that  within  fhe  almve  pi^nc))^!^ 
neither  the  plafntilT  or  its  predecceseors 
acquired  or  cotiMacqtfrre  any  property 
in,  orexclasive  riyht  to  the  nse  or  tho 
word  **  Congress,'*  in  connection  wkh 
the  word  •*  water," or  it»e  Wnnis  •»  spring 
^ater ;  '*  because  that  word  had  no  ro- 
hit  ion  to,  and  did  not  iadittiio  the  erif  in 
orownerol)ip  of  the  artieio  named*  bn^ 
only  designated  tbe  article  itiielf.whio^ 
designaiiou  had  becoiue,  kv  adopiion 
and  use,  i(a  proper  appal  laiion  {Id4 


TBSttPAM. 


Sh  Twavot  at  Will.  {49  JT.   T 
pgniNfuk    {Id.} 


TBESPAS6  TO  UtXD. 
<H  PLEADr<o.    (iLanliKgt 

VKMDOU       4HU      PDkCOUUt 

L.UIB.   ildi 


I.  W)mi«  on  uniwir  iidniln  tb«  mRklnf; 
■Dd  dtliretT  nf  «  immiworj  note  »Ka 

MU  Dp  Hn  HlliniatlT*  dcfaiiir,  tha  uttr- 
■ii1iT«  M  wii*  111!  defciidMnl  *lio  » 
cnlitled  In  dixti  KPd  el<>M  lh«  chh,  ■na 
tlw  «fii«l  of  ilm  «Min  lo  Bllo"  him 
K,  |.>  io,  »  error  for  which  lu-i(rine..i 
wUJ  b«  rrv.TK.1  nn<l  "  ii««  ""i"!  <"- 
-  imei.  ILiidiliy  nKt,  JumfM*  Pilro- 
ttxni  C«..  a»fc,  56.) 

«te  OiuMBB  UF  ««■  Uatm.    (/A^ 


W  (he  ruling  uf  iIidJikIkis  ihitl  lliera  i< 
tw  qneMiiiH  »i.r  tin  Jurv,  ia  niinvHiimg, 

{viitui  iMfi.  /««,  4^  jr.  y-.  w ) 

a.  Wlian  aviilenaa  baa  been  In^iroperl.T 
njJMled  »ihI  ilie  judgmaiit  is  wni^lit  lo 
Ita  auaiHJti'iii  ^mi  ilie  jjroaud  \ua\  ihe 
riula  eomUish'-il  by  Lha  verdict  ihaw 

not  h>VB   oh>i»M<''   tl>*  "'■■K   )(  "'O*!' 

faelof  ilia  Tcnlif't ;  tu*  xhai  tlia  jurv 
miirhr.  t<ililiiuilia>  bum.  have  foniid 
■a  aHhiwd.  |«la;twil  ■)$(.  itannt, 
43  N.  v..  U»  ) 
4.  Il  i»  wrorio  »■  Ar  l»  go  to  lha  jury 
anr  avideuc  yitiwt  l>y  it  wiiiwh  wo 
di>«l    rX-..iii.aLi<w    lor    llie    panyla. 


er<v»«iHiiiii»>iiuu.     |PW^  agi.   CWc, 

43  JT.  r.,aos.> 

5,  Aeoordiiigl.T  nn  ihe  lital  of  tlia  priaon- 
ar  fur  ^nuvA  \r.ryn\t,  iIm  vifoufllM 

EoaaiKt'iT.  baviii^  uirea  DUMriHl  eti- 
nw  in  iKlixlf  uf  Ilia  |i«fli>la  on  bar 


■irlka  wit  bw  laaiinumy  or  adjiiani  (b« 
trliil  uiiiit  all*  ahiiuld  limiiiw  nbls  U 

permit  Imt  afidaucc  w  t|u  lu  tte  JHrf. 


Ji;ky.  f«l 

J-LACE  or  Tbul.  (W.) 

PlealekO.   (/J.  I 

Defsnck.    (/•'.) 

TROVER. 

SwCoHTuuos.  (ST  Cart.) 

TBDST. 


Umar,  raluied   tmaj  * 


TBU6T  PROPERTY.       ■ 

uM  of  miiKn  anrviM* 
.^u>nle.wtk>n  \t\  tit 

S.  Whan  paiwuHl  nni|Hit;  ia  beld  ia 
(rM(,  uii  iba  deHili  uf  l.ie  iriiaiea,  A 
|uuiw(,  Diider  the  fumniaii  luw.  U  Ua 
pen-iunt  repreasiiraiirini,  wlio  M* 
tuBud  K>  aletiiie  lite  Wu«.    (Jd  )  . 

3.  The  ReviaH  StHtmei  rtlHiiTe  to  naie 
BiidiiiisiH.  dou  ni>t  niuia  lu  j/trmM 
jirvpetif,  but  ilia  wuiuiuu  law  ruLa  aci'll 
nxiaia.  Hiid  H|ipU>i  in  ralereiiea  Id 
■ucii  iitapunj.     kid  ) 

4.  Where,  on  tha  dentil  of  a  plaintiH  h^ 

court  aproioia  penHMi  ill  place  wF.lka 
devcHud,  ifl  eieentu  ilia  tiiHt  apoKilM 

dcfemlaui.  the  laiier  fwmot,  on  molkn'' 
ut  lha  triitl,  hiivg  the  r»iu|.|iiini  die- 
uilued,  OB  ibe xrgulid.lh>l  the  liila.W 

aeuuiiveauTl^daosued.  (YtL)    .     ., 

TEUBT8.  AND  THD8TEE8.    ^'  ,. 

The  laatator  davlaed  a« 
_lt  hia  renWiiarj  r*u  «ihI 
Inu  to  )iiaa*c*BI«a  la  Ir 
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DigWL 


JMd,  ihui  (he  estate  of  the  tmateea  oflder 
•(he  }<eti«fnil    reniduiirf   devise  wouM 
terminute    a{>oa    the    deiich    ef    the 
widow. 


<  I 


Vhm  the  truet  to  reeeiTe  the  rente,  etc., 

wottid  eeuM  with  the  tro^t  to  apply 

'them.  •  rr^ 

l^i^t  the  iru«t  to  ieUreffted  no  estate  in 
^  tni4i«eai 

That  the  tratteea  t6  kppntl^e,  divide 
Imd  convey  wei'e  nuuiicliorized  as 
trusts;  -but  <^tiid  '  b^H'  'exe(;iited  as 
powers. 

That  upon  tlie  deith  of  the  widow  the 

r4siTUes  to:  tile  so»snud'im4«e«  lor  the 

^nahten    respeptiive)/..  ,wo<ild.   in. 

n^Beaiate^  iaJte  etfeoi.  iu  aevoal  enjoj- 

..OAIlk  -       .  .    I.       '    ..       .  •        , 

*rhte<hermsts  to'pejt,  iipWafee'arid  dr 
;^cie  did  not  ^Otf^eiid  Wi,e  power  of 
jlAiieriHiiot)  of  (lip  reni  eetaiVor  rhe  ah- 
^rt»ltt(e  owuersnip'of  (hej>er8ohHl  prop- 
erty jl^nt  iliat'  front .  tlie  time  oi  the 
^dbttcb  of  thtt  Widow  attd'  iMQdiiig  the 


,'  ©f  New  York;  to  diride  the  whole  in- 
/  to   twHve   equal   parrs;    fo  convey, 
tninitfef  and  mht  over  to  the  testator's 
-  ton  W.,   in  fee  fiimple,  to  whom  lie 
:gHYe,  devised  and  i)e<ineathed  the  same, 
or,  m  vMMi  of  ilia  deaili  tu  his  then  liv- 
ing lawful  iiune,  tbreeof  said  parts ;  to 
convey,  efr.,  to  the  tesiarur^H  son,  E, 
in  fee  Him  pie.   and  lie  gave,  devised 
and  ij^qiieailied  tliS  same  |o  liim,   or, 
in  case  of  hia  death  prior  to  (he  liroe  of 
each  dii*tnbiiiloii,   to  his  then    livinK 
lawful  ii(0ue,  three  other  of  said  parts ; 
Co  retain  and   Iiold  of  trustees   nnder 
•aid  will,  and  he  g^ivc^,  devined  and  be- 
queathed the  same  to  ihetu  accordingly, 
two  other  of  said  part8,  iu  trust  toiii- 
▼est,  lease,  etc.,  and  receive  ilie  in- 
come, etc..  and  apply  it  ro  the  use  of 
his  dantrhter,  M.,  daring  her  life,  with 
remaindeni   over  after   her    decease. 
He  created  like  trnam  hs  to  two  other 
^•liares  of  two-t\%'«ifths'  each,  for  the 
benelit  of  his  two  daugiiterm  C.  and  F., 
res|>ecrively.      He   di  reeled    that    the 
shares  of  each  of  f  Iw;  i^oii^,  and  daught- 
ers thonid  include  certain  real  estate, 
t  •(^ificaliy  det^cribed,  at  its  appraiaed 
)  valne ;  thai  in  vtum  of  the  deceaae  of 
t,*Uiier  of  bis  said  sous  prior  to  each  di* 
(Vision,  leaving  MO  lawfii!  insue  living 
at  the  time  of  each .  di«i»iou,  the  sifr- 
viving  lion,  or  iu  case  of  hU  death,  his 
^lawft)!  iflsiie  tlien  living,  f>hoitld  Dike 
'the  share  of  the  dec^aeed  son;   and 
"fhatf  in  case  of  the  dea!th  of  either  of 
e»lhe  danghtets  pre v ions  to  the  time  of 
diiitribu (ion,  tire  rnisfees  should  retain 
^  l^er  share  u|kj|u  cerifda  Uiuts  for  her 
..  issue. 


division,  the  sons,  and  the  trustees  for 
the  danghters.  would  be  entitle<i  to  the 
possession  and  enjoynieur,  as  tenaata 
in  comm^in  of  i;lie  unriivided  property 
snl>Jeci  to  the  {lowerof  aula  and  divis* 
ion. 


That  the  limitatiotit  in  rase  of  death  of 
sons  or  danghters.  '*  prior  t4>  the  time 
of  atioh  distrtbntion/'  or  "  prior  to  aveli 
divi»ioii,"  or  **  previous  to  ihe  time  :of 
distrilMUioui"  reCerreii  to  the  time  f^ 
pointed  for  the  divisioa^  vix.^  the  death 
of  the  widow. 

That  the  sons,  or  their  issue  then  living, 
would  take  Ihe  shares  which  weregiv*' 
en  ahaolately,  and  thi,  dai\gliiers,  pr 
their  isfliie  th*en  living,  would  take  the 
beneficial  inreresi  in  the  shares  glvfen 
in  tinst.  ( Jfaatea  agt^  JfaMcs,  43  ilT.. 
F.,  203.) 

2.  A  trust  to  apply  rents,  etc..  to  the  use 
of  more  than  two  beueficiHrtes  is  valid* 
if  ii  is  limited  in  its  duruiiuu  to  the  life 
of  one  of  them.  (Id,) 

3.  A  general  devise  io  executors  in  tnnt 
ve^Ts  no  estate  in  them,  except  for  sueh 
of  the  declared  pnrjH>aes  as  reqnn'e 
that  the  title  be  vested  in  them,  {/d.) 

4.  A  void  trust,  which  is  aepamble  from 
other  valid  trustsr  may  be  cot  off, 
where  the  trust  thus  defeated  is  inde-, 
pendent  of  ^le  other  dispositions  of  the 
will  and  snbordhiute  to  tliem,  and  not 
an  esseuiial  pan  of  the  general  Bcbeme. 
(Id.) 

5.  A  devise  of  land  to  tros'ees  dirsoUng 
them  to  execulO'  and  deliver  to  a  eor- 
poratJoti  a  deed. uf  con %'eyanee  (iiereof, 
Jfor  the  uses  and  p(iir)M>iieB  and  with  the 
restricUoiw}  set  forth  iu  the  will,  cre- 
ates no  valid  tnitit  in  fnch  trustees,  aBd 
gives  iliem  no  title,  bnt  ve^ld  immedi- 
ately and  abwdately  in  such  corpora- 
tion the  land  -devised.  Adanu  agt. 
Peny,  43  y,  IT.,  487.) 

6.  A  devise  of  real  and  personal  to  trus- 
tees, to  seU  (he  land  and  invest  the 
avails,  togeiher  with  (be  perwtual  ia 
SfH'cihed  s«^un(i^s,  and  pay  to  a  cer- 
tiiin  ediicaiional  corpoitititm,  annaaliy, 
the  income  to  be  devoted  by  such  cor> 
poration  (o  certain"  specified  parpoees, 
creates  an  aciine  trust,  and  the  title  to 
the  fnitd  diiCs  not*  pass  to  the  corpert- 
tion.  (/rf.y  •  # 

7.  A  trust  created  by  will  for  the  pnt- 

Sose  of  enforcing  a  fotfeitnre  of  lands 
evised  in  case  of  noncompliance  with 
a  condition  Bub8e<|neht  is  not  apthof- 
ized  by  ^he  Ue  vised  Statutes  andts 
void.  It  is  the  right  of  the  h^irs  of  <ti9 
testator  to  claim  the'  lienellt  of  inch 
forfeiture.. '  yid.)' 
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>ft«  ACCOMCLATIOHfl.    (W.) 

Eddcatioxal  CORPOaATIOII*.  fW.) 

WlLLB.      (MJ    ^. 

Railways  .    (ia.)  . 

CuMMON  CABKi*as.    (2  LafUMg-} 


A 


I 


9l 


It  U  an  eUAlJished  rule  of  eqniry,  UiHt 
wli«re  mwt  Hnd  contt<l«incM  ar*  repoted 
bv  <Mt«  pHiiv  in  HiioU«er,  irnd  lie  i«t«*r 
Mcepie  ihtt'c<Hifi<i«i€e  or  tro«t,  equity 
wUi  convert  him  into  a  trustee  wlieii- 
CTor  it  i*  Hew*iiury  to  p.^»roci  the  intei^ 
•St  of  the  pnriy  eo  eoiirfWHijr,  an*  «d 
{itHtice  beuveeu  thenu  (Kw*'  «gu 
>WI«.  68  i^«r6..  438.) 

OortaMi  nremieee  wete  eonreyed  to 
th*  plaimiire  h«»ba»d,  tbe  ewtwdero- 
lion  ikerator  biiuK  vm^Y,  l*»l  V  ™« 
nlHiniiir.    8»ib-«iu«*nily.  m   1844.    for 
ihe  noriioM  of  prateciiiig  the  pmnerty, 
and  «f  keepiug  ii  for  the  pUiimlTi*  iiee, 
the  iihiliinff  a««d  her  hwbmid  convey^ 
tbe  eaiue  l"  8.  F  ui»d  O.  F.,  without  a 
oonwilemiiow       8.   F,   then  coiivey4id 
the  iaine  to  O.  F.  witlioat  conaidefii- 
tioii,  uiioii  *  n»irol  atrreeinent  that  the 
flmniee  eliimld  liuLd  Uie  eame  for  Hie 
S«iw«IH'«  hwelU.    Altoribeeseeaw^ 
U  line  deed  lo  Imid,  O.  P.  alwiiye  re- 
eocirited,  m  long  ae  be  liwd,  tb«  faet 
that  the  pi-einww  belonged  to,  aiid  were 
tlM  pwperrv  of  lite  ph^imiC  ww  M»«t 
he  held  ihe'eame  niniply  for  her  beue- 
m.    Tlie  pUiiitiff,  with  her  hiiebaiid, 
bad  for  more  ilmii  20  years  held  uiihi-  I 
tempted  and  imdispined  possewioH  of 
the  preiiilewi  and  paid  laxee  »*»•»«;"• 
In  1854  G.  F.  made  a  will,  hy  wbh-h 
he  devilled  ibe  premises  UH be  pUwtiff. 
Ill  1858  he  was  mtirried  to  ii»e  defend- 
duit  £  F.,  wid  had  is*ue.  tbe  tief«iidHiit 
C.  F.,  aad  died  in  1864.    The  pUiutjff 
claitaad  il»e  premises  as  beloiitfuig  *^ 
b«r»  in  tt^,  and  tlie  defeudanu  clamied 
Uiab  G.  F.  WHS  I  he  owner  tliereuf,  an<l 
tbat  ap«»n  his  deaih  liis  widow  became 
eiitiU*jdioaiie«U!e  iu  dower  ihereiii, 
and  hw  daiwhier  C.  F.  to  uu  eaiaie  in 
the  lemaiiider  in  fee,    Theie  were  no 
cr«Mlitors  w»w#e  rights  were  involved. 
g^Uii    1.    Tiiat  iU(»   U-ausaotion    wae 
vupiy  Um  iiMke<l  uausfer  of  Ui«t  nomi 
lial  liile  of  ilie  proiieriy  to  G.  *.  to  lie 
baU  wniioui  interest  in  him,  for  Uie 
'.baaeftb  of  the  plaiuutf.  2.  That  tlje  ref- 
•M*  having  found  as  a  fact,  ihat  G.  h. 
in  taking  a  deed  of  the  woperty  intend, 
ad  i»  giHjd  faith  to  hold  ft  in  trust,  as 
the  npoiector  of  the  plaititilf  *  rights, 
and   ouly   for  her  beoeli^  the  curt 
wonld  not  permit  th«w  claiming  iwder 
O.  F.  to  insist  il»at  he  held  U  *t»<>laiely 
as  the  true  and  lawtul  owner.    3    Ahnt 
bad  G.  F.,  at  any  iin«  during  h»8  lile, 
allampted  to  di«(ioeM»iis  the  pjaniutt  of 
the  estate  he  so  h*fld  uominally  tor  her 
bataelic,  a  eauit  (rf  equity  wuUld  b»*e 


re«UraHied*hiili,  u^mmi  nfpUrmim,  aad, 
Qpon  <i»mafiii  Iwve  ofHii|Mflic<i  hiis  to 
eoMveT  Uie  iltia  i«  her.  4.  TkaKba 
seelioii  of  i)m  sialiitA  rcHaiive  lo  fraad- 
«l«*ii|.  cowvejk'ances*  (2  Jt.  S^  1^.  i  ^) 
which  reniiirtes  ihat  every  tmot  ot 
power  over  or  concerning  landi^  shall 
be  by  deed  or  aienioraiHluin  iu  writing, 
had 'uo  applK-aibMi  to  tbe  caar.  & 
That  it  wa«  no  obj<icri«n  to  the  graat- 
ing  of  wiM  lo  th«  pJaMittif  that  Umto 
was  no  wriuctt sgreeaieiit  bfMweeuher 
aud  O.  F.  That  eaiiitv  mada  the  latr 
tar  a  troBtae  tM  mjadtficio.  e.  Tiw^  4be 
de€andaais  aaiiM  iaier|^«««  "»  defciwa 
ef  the  HlMUiie  <»r  usaa  aad  iriiSM,  or  Nm 
•tatnu  of  fraiide.  thai  G.  F.,  ibnu^ch 
wliow  ibev  rlaimed,  could  not  set  ap. 
Thai  it  wonbi  l»o  fhradntent  in  biai  to 
daiiv  ihe  |aaiaiiJI''s  eifni table  tliU  to 
die'  pK>|)erry  ;  aud  a  court  of  o^ty 
would  not  ajiow  him  u>  set  up  iMkfir 
of  iboee  suiiuies  to  be  twod  as  iiistr«^ 
men  IS  of  Craud.    (/«/.^ 

!•.  Implied  and  resulting  trusts  aro, 
from  their  very  nature,  excepted  from 
tbe  provisions  of  the  KeviutHl  StalQlot 

'  relative  to  ukos  aud  trusts.     {Id') 

a.  Their  existence^  |»aeraUy  sMJEiai, 
can  onlv  be  eslMblisiied  by  purol  o^ 
doHoe-.'and  it  reqatras  tiio  |iower.af 
a  eonn  of  equity  i«»  o«»mpel  the  \)*frSovm- 
aiioe  of  sneh  luiplied  MgrecMM-me»  aai 
M»  pn»tect  ike  rigbis  and  it«tereeta  of 
tlia4«slM  oaetfrasC  therein  This  poaranr 
hail,  in  no  reapoui»  l»een  iib«id|^  or  a^ 
paiiod  by  tbe  Revisod  hutaiea.    {JAf 


Sm  liBASH.    {fat.) 


u 


F»CEBTA1NTT. 
See  Contract.    (2  Lannng.) 

USURY. 

I.  Wlien  a  lender  stipulates  for  a  «tt- 
tingent  benefit  beyond  tbe  legal  ral^ 
of  interest,  and  has  the  riiHit  in  any 
event  to  demand  the  repayment  of  ibo 
twiucipal  cum  with  the  legal  iatemal 
thert'Oii,  the  cotttrnct  in  iu  violatum  tiC 
U»e  stiiliiie  prohibiting  usnry,  ajid  is 
void-  (BrmniBt^i.  rne<<«N<f«yA»  43  Jfc 
r..  195.) 


,  la  an  action  bronjihlto . -^ 

given  to  eeeafe  a  nsari«a»»kma  druUiWH 
void,  the  o(l«r  of  the  plaint itfain  iMr 
oomplaiiit  to  pay  the  piittoiiuU  m» 
witblawfal  ii<aresU»nMa».ba  nf  inpyl 
bj  the  dofeninMHif  fA  «ll»»Uafoco  Mr 


HfterJiK 

bimfiii 
t.  Qtrf.  Wl»t 


|Mrt  ol  llw  defaiiiiiil.  (II 
at  liai  b«Fn  eut«*d  ingnliiU 

■'M 

II  upon  the  QlTar, 
rwquuwl  cuuiiili' 


fta  Natioime.  Bjuru.  {SI  Bait.}- 
4  The  dafaiiAuin  wok  n  iiiar<KH««  h< 
tin  pkiuliV,  nud  intia  linnk  hii  ii,fn 


B   liui 


>frjjiigB 


tnuBfend    l<;  ilie    ni>iri)ia^ee  ii 


I.  U*« 


416.) 


iaK>-  JlntcliiUi.-J  lMH4iit_ 


V. 

TALSB. 
«wSni>K«aB.  ((3  jr.  r.) 
VABIAHCB. 
%  PuuDiDO*.  (3  L»im»f.) 

YENDUK  AND  PURCHASKB. 

nuf  II 


the  purobiitpr  hiu  wbat  li*  Wrpr 
for.  lit,  eloii*  fni<u  h  iliatilUi] 
doft'iiid    ei      <a>l«i(    tmpltr   ap 


(ur  llw  mil 
K  iinine.t|. 
flnl  died, 


of  n  piHHof  iHiid,  (her  tiil:iii» 
ate  iKi^Miion.  Hiid  C  Hfier- 

Lwvltiir  ihe  iitii'miiir,  (theH , .  .. 

beir,  aad  hi*  vtldiiw  hihI  B  wwt  ■(■- 
'  Duiiited  lii«  kduiiiii.-tnitun;  uud  ilefiuiU 


in  cmd  asit  tli*'|>liaiRirir,  M  iMir 


3.  FiiitpajiBHU  no  ■  psrol  contract  for 

take  lbs  «ns«  oui  oTllie  annate  H>a»  to 
Hmble  ihe  *endw  lo  oia  f.H-  ihe  I)hI- 
■nu.  (CoiMir  luL  LaKUBo,  43  IT  T^ 
550.) 
*  Where  A  imrol  eon'mft  tor  the  hI«  of 
Uod  bj  tlis  jiinintitf  to  iha  dereiidmit 
hnvinji  li>ai>  iiinde,  ih«  lulior  pafi 
K  punkin  of  llie  ptirthiwe  ntuner, 
mid  tliennnon  >  devd.  fiillr  eveeoled, 
ia  deKveivd  bt  iba  plkliiiilt  is  iJia  ■!•' 
fendriiLt^A  brother,  iiifin  tlia  iijfrfl«iMnl 
IliHt  when  tlx  defeiHlHiii  ynya  V)n  ImI- 
BnM,  hit  brMfasr  almll  dcdivor  itie  deed 
Id   Ihw,  he  ■fjnveiii);  ti>  pxjr  «i<ih  lutl- 

Ha  uBfwid,  tliM  n  wu  lu  obAik*  ■ 
parol    coiMnifit   for   lb*   >hI<  of  hmJ, 

nut  be  mHliilalued.  {Id.) 

a.  The  dMd  eMOMrd  b;  Uia  midor  ean- 

ciMilnieii,  Bar  giui  Ihe  |iiireliHBcr  be  held 


«■  liir  ibe  uiinliiinc-iiiDiie*  iil  Iwid  no- 
liullr  PoldHiid  rmvevcd ;  fur  iniiil  Iho 
dElivar'/  Id  lite  itJcudaHt  at  ths  dMdt 
DU  tilla  iKMe*.  (Vii.) 
r.  Where  two.  bnvlngmitmcted  tnBMb- 
er  fur  the  piiivhHBe  ol  limil,  iHirilibiD 
it  between  ib«m  niid  poKWM  Hoi'ord- 


BDil  derbur  dyiiin 

Siirt,  llie  other  (ibe  deleiHl.ini^  imnie- 
fHtely  eiiiered  n)ion  (t  mid  •leeunlwt, 
clHiuiing  Ihe  w holr.     Hekl.  tlmi  e«efa 

tlie  exolmiTe  poiK«»ioii  of  llie  purttoa 
Hllocted  lo  hill..  Ind-neiideiiily  <>f  Ihe 
r  Imlh  hHd 

, lot.     »mJ 

fnnhifr.  tlierefure  Ibul  tlie  defemtniil 
wix  linble  lo  ihe  pltiliiiimi  ror  Ih*  reiiu 
mud  pn-Kta  nf  the  hnlf  nllotied  lothe 
pli>iiill<ra  tniHIor.  ( V W<r  Hin.  IWIgr, 
ax.  r..S78.J 


iaiii^w0ior    of  wood,  the  pnrdiiwar  i* 

memnredbT  aaeliiiiiaieotnii  oris  bife 
(omeihio);  don*  wliiuli  be  r^iTekeitt  lo 


«L  Vthtn  ■  mwthnwr  «t  land  attmr  »» 

intin  poniuNot   [lie  ounadrnUHo.^d 


fonnniin l>;  Ihtl  vcudor  of  everj-ihinjj 
ou  bi>piirl  Hjn«'<l  ■«  l»  perfurmeil,  « 
In  poweMion,  unci  i«  eiii"ViiiK  ihe  ben. 
efluof  the  mmi*  pnn-tmiwd.  iCagffer 
tgt.  Laming.  67  B-iri.,  4SI.J 


•fids,  or  |j*  will,  wi'li  hia  wire,  be 
dineled  m  wmvey  m  ilie  r«™""  baring 
Ihfi  prior  riltM.   {Latn  m^  Mm).  W 


II,  WbataTCT  >■  dona  bptwMD  the  pni^ 


»r  t)i«  ppopwiy  ii)(rM<i  Ui  b*  aolil.  esfli 


that  ortlnrof  the  piiniesh.iendod  ilia't 
Ih"  iTiilfi'lT  ■lcliv*i»d  wm  in  !••  bU 
■aliitelvihi-pii>B''S«ep'>->no>iMh«f>l'e4 
to  eomi  Ir  uii'h  ih^  whole  iiK''pen>e«t. 
{rulUrloii.  Hgi.  Aifbm.  68  £af».,  33(h| 


19.  Where  one  < 


posHHion^  nf  Dimf- 


mle,  wbiri  e«cli  p-MvrefiileB  lo  per- 
form, eiceirt  BiToriliiiit  tu  his  uwii 
UpdertlwidliiK  of  111  l*riii»,  the  lirle  ol 
lbs  pn-»eriv  it  n  >t  c]i>iiiice<li  "ud  iba 
t*nilor  !a  eiiiiiW  m  receiver  inch  Jirop- 
qrly,  upon  le|{iil  deiuHiid  made,  (/d.) 

13,  -AtMr  denend  of  «nch  fmiwfty  1* 
Made,  (he  pnnhRMr  n  wronKfiiDv  In 
poeeeeeinn;  end  bi»  niie-rf  ilMpropeny 

bieownnie.  {Id.) 

14.  The  defiMidi 


Irinx  n|"inihe'pnMnif  t-n 


r^ulit  lo  mII  uHd  iniufer 


atid,ii<uiWwfiai 


liuibie  eudiiis  niir 

<m  l]i»t  ibe  idiiiuiil 


ptiid  by  b><n.  wHb  inrtr*. 

IS.    If  there 

were  a   wan 

^jMyofiw,. 

.„ —      -     if*!*"  qwl-- 

iiv  of  ihc  olopK  fiiruiehed,  where  it 
■PlieareiliaLilitirrK-iveUaiHicauuHed 
ihe  Blupf.li-nin  da;  Ia4ii^,  wilh  a  fail 
kiiowledtfe  of  Ills i r  ijimI ill,  end  wiilt. 
oaiietuniiii|i.oruderiutfi«niunilhei^, 
or  i(iviii|f  ihe  Teiidut*  iii'tice  U>  uikig 
them  away,  or  oui  id  deliver  any  more. 

IRSuchcondnWoiilhe  piirnif  pnrrh»ren 
oiion  well  •t-iilfd  priiifi|il«  Mo'erniiqi 

compleie  wsiverirf  anvdcfpoii  in  the 
qiialiiv  of  the  anii-le  iinrcliMBMl,  uid 
Ciiniti!ihec>ue»iihiut).ej.ii<>eiple  of 
Sted  a^V  Hamiddt  (J»  S.  Y.,  SSBj 
(Aft! 
Sm  LtKH.  (7i.) 

VHOHIUOKY  NOTKS.     {Id.) 
Si'tcii-ic   Pkiifukiiuick.  (Jif.] 
Stock.  Ud.\ 

■«-*..IUMV.     {Id) 

n.  A  vendor  who  hM  been  indae*4  tq 
•all  bleKvU'bibffniudulEtiliepremniai' 
tieni,  I*  n<i(  Mioppcd    fnnn  nuifvDg 


which  ir  noletleciual  Kwihai  purpwa^ 
and  doe*  noi  exietiri  t.i  tfaf  enrire  eon 
lorn.  (i-i«»yi.Ki.«'.*r««,eZ;«Lr^^ 

18.  Thoa  whert  the  »(ndee  obi»iue8  a 
aale  of  guoda  for  Ibe  eheclte  of  ibiri  ' 
pereon    niiieh    he    f mnttaleni  I*    M^ 

beck  m  theveiidur  under,  prfiieet,  and 
the  lioier  ened  a  par*ha<«r  of  ^*ti  tt 
ttitt  KoOiti  ftiirn  ihe  vendee,  eliar  «!•» 
Biand  «p<m  eneli   anrriieaer  and.  ki> 

the  valoe  ihei:fof,  but  wiilmBi  Jiotte«„. 
of    diuiBti'niHiioe    lo    (lie    fi'andnlVDt  ' 
vendee,  a:id  rBinni.  orofferof  reiBW 
to  iheUii(fr,ufUwpn»(«N^^»«*-' 


SEW  TOBK  PRACTICK  BEPOBIB. 


e^T 


[.  with  H 


(nici  mMt  will  b"  praceediiig*  ftw  *• 
fnad.  (M} 


Ml,  of  tlw   Uue»   wi' 


tn  the  Ajmttir  m 
•o,  aliboujch  lif ' 

'    of  Ac  MtlleBWlll. 


e   limber."  that  he 
A.ud  Ihftt  ■: 


of  bi»  •|n«iiil   pt-ipinljr   I 
IhU,  if   ihe  efliuJi  vt   tin 

titulwr  M  eernriw,  li«  w» 

(hi'W  a  waiver.  uC  fulHIli 

oundiiiuDi  uf  ilie  pledije. 

Bte  CoMTSaCT.    (M.l 

OUABDUS    iKU    W*RD. 
L.INIILUKD    « 
MUKKI    BAD 


itr«cl(if,nKw4 

B)nun»t  mch  »•- 
w  by  rcuien 


KKCWVEfl.    (BLi 


VEEPICT. 

DTlidirei^lioD  of  the  jiulKe-  '111  be  lA 
SHide  11"  iDotleii  aimi  H  cuee  awde,  ■!■ 


fc  Bills  o 
Fbauu 


'    EXCHANOB     AKD     PBOM- 
LNU    FBAUI>Ul.Brt    {LalH. 


of  ifleVharKe-'iBniaKrtBgt.  ■ 


he  ime  of  itie  rharira.    i. 


cokthatt.  (w.) 
Imsolvkst  Ukdto«-   1H) 

JUI>OMtMB  ANU  EXKCUTOi 
llKTABB  or    *ACT,    l/i) 

8KTT-vrv.    lid.} 
K  Bt  tliB  lenuB  uf  a  Aintnut  for  nla 


1.  (M.) 


agited 


■   rjjidro  ih>.i  il«  veudor  •hould  h>*i 

ike  riijl't '"  '*'"  l""*^*"'""  ■ 

£W,  Hv»  th«  ■endee  hul  a  riglil  of  ho 

-  oeJ!IiIi^i!i^htti.i.B,''«i«U«uui"KUv. 

■u«  nwilflii  nmtar  ihe  oomracl  aa  eiuk- 

b«d  hin  10  ■aiinni"  umf*  a((Juujt 


further,  llie  TSndee  llBvhg 
Mi  r..r  nla  of  ih«  lin^j  w',"" 
lot!   of  ll*  rtmher,  Hild  filr  lu 

)U     '*  vJlGepl  ttO't.irMlTvhLCVI  to 

'voL-XU. 


,  Id  No*e«b«r.   1862,  th*  Jefcndaiff* 

barb,  Anlieian,  l«i>iK  iii;h..ro  nearO* 
Delawan  Bre.Lwaler  ho^eni  a  tel* 

EU":  "iXrOalCv.  is'tsfi 
TnMeKalft  Duuwui  HsiLri  nieiimaU 
tug- boat.  aiiraiD-ponip,  tDgiucM,  Ur 
diviiiir  aprarmnii  "id  diver,  or  tola- 
graph  Ekeu  Eaioo.  M  Boliun  8ir«e^, 
BmiiIi  Boawii,  I*  Hume.  M«ke  Uie.bMa 
l«.iej-i..-n.  WAFAUsBWOHlii.- 
whkh  OKI  received  aHDie  day.  (ifar- 
Uk  agl.  J^arai-orlA,  B«h.  5H,J 


rtle  charter  we™  all  B(rre«i  opon,  o«- 
eept  th«'  Ihe  ulainTiff  reqnired  a  cant 

a  tot  lo  BO  with  him  on  his  tiiRboiil. 
eews,  H.  ft  D.  mked  plxmiiff  wbu 
IL  roMl  pltijt  woaW  coel ;  he  answered 
IhiH  he  did  noi  know,  (hat  he  woBId 
Mt  ooe  ai  eheiip  «•  he  eonW.  Afn*-' 
wHiil*  he  Mleot*d  ■  eoaat  pilot,  Md. 
iniRHlneed  him  to  MeMn,  M.  fc  D., 
Who  \navm4  of  the  plmniiff  ir  he  ww 
Mijetleil  wiih  him.  lo  lelrwh  )d"™<l' 
replied    thill  he  «H»  prrlfrtly ;    Md    . 


($69 


K|EW  YOBK  FBJLdaCR  ££P0BT8. 


DiiCfrt. 


4# 


■%  Tbe  May  Qne^n   lalled  from   New 

y«»rk  in  the  Hfi<;i'tiooii  of  Nov.  14, 1862. 

Afusr  liaviiu<  riiti  into  and  remHiued  in 

Abi«coui  Uarbur  (80  milen  from  New 

)  '  Y«rk),  «»n  Nf«oant«f  etreaeof  w«Ath«r, 

•     tltvy  oonTinned  the  yowtnge  •»  ilie  after* 

'  lioon  of  Nov.  17.     Whea  niichC  oame 

>  ou«  Uie  weMther  hiwl  (liicke»ediMi4jwin 

i  '  lind  comm^uced.    The  (coMf)  pilot  was 

'    M  the  helm.    The  eaptAini  luiMe,  «n> 

■'  ifineer  and  men  had   (jpune  below  to 

''•up|»er,  leavinff  ihe  pilot  the  only  f>er- 

'  2?"  ^"  deck — tliere  beinv  no  lookout. 

'  ^The  pilot  (taw,  on  the  etAroonnl  bow  of 

his  ve(>Mr1,  a  single  liKhC.    He  tt>ok  his 

•/'  'glaee   and   examined   her.    She   was 

under  ii»!l,  and  showed  bat  one  light, 

''    ^d  did  not  wliiirle,  and  tbe  pilot  oon- 

«hxded  tliat  she  was  h  aailing  veeeel,  aa 

S  ,  lie  had  a  ngiit  to,  tor  Teeeeis  nnder 

^  ^  Mean  shonld  aiiow  more  than  one  liglit^ 

Ij    and  are  bound  to  wliintle  when  ap- 

[    :priMchiiiv.      He  accordingly   put  the 

.    helm  of  ihe  Hay  Queen  tc»  starboard, 

*^     to  tnm  ber  away  from  the  approaching 

Vessel.  She,  however,  proved  to  Ixt  the 

";  United  Sn«tes  steam  gmi  boat  Warn- 

•satta;  whic«h,  seeing  the  May  Qneen 

'     ahead,  put  her  own  helm  to  pore.    A 

enlliaion  occurred,  by  which  the  Hay 

•'    'Qi^eeu  was  lost. 

t  ; 

:fie(d  bv  the  general  term,  that  the  court 
(.,  below  should  have  concluded  from  the 
,;•  testiniony  given  tJmr  ulaiutitf  was  uiis- 
},  taken  or' forgetful  of  tne  specific  terms 
».  «»f  ihe  ooDtnict  aliont  the  pilot,  and  that 
\: ,  Su  truih  and  f«ict,  Duucau,  acting  as  the 
«  ,  agent  of  detendtiut,  onlv  agreed  to  pay 
^.  ;IA«  expente  or  hire  o/  tk^  jdlot  for  the 
,,. .  itoyage,  and  npou  such  a  conclusion 
;  i.tbe  court  shoold  have  disminsed  the 
*,  ,  eomplniiit  upon  motion,  and  the  refusal 
/  '  so  to  do  was  error.    {Xd.i 

i«4^  Bat  assuming  that  the  court  and  Jury 
were  currect  in  their  cohcltision  that 
defelidaut  did  contract  with  the  plain 
tiff  *'  Uf  fvmlMk  a  coatt  pilot  for  tkg 
9oym^**  and  thiirebv  incurred  all  the 
ISabMiiiei  that  w«ittki  •neiie^.from  the 
nae.of  those  words,  yet  as  a  ooncluaiun 
of  law,  such  a  contract  did  not'  make 
him  responiiible  for  Uie  care  and  man- 
l^rement  and  saAi  navigation  of  the 
▼essel  on  ihe  said  voyage,  but  that  the 
■aid  pilot  was  received  and  placed 
vpi>n  said  vesseU  simply  as  a  pilot  at 
Ma,  to  advise  and  direct  the  course  of 
the  vessel  tu  iier  pla^e  of  4estittation, 
•ubject  tf»,  and  uitder  the  venei-al  au« 
thoHty  and  eomamnd  of  ner^auwter, 
Who  WHi  the  sn|ierior  4>flU)er  of  such 
^ttot' during  the  whois  voyage,  and 
tpeni  whom  (the  aiaster)  de«olv«^  the 
responsibiliry^of  tfio  gemmL  oace  and 
fnai*^g<)<ueiit  of  such  vessel  during  Uer 
_tuy»ge..//rf.;         •      ■   . 


(■ 


V 


5.  The  court  below  erred  in  its  i:nliiHg^ 
when  it  admitted  tisiitrinony.  object^ 
to  by  defeiiduiit.  of  h  nsa^'cor  cnst<»m 
iu  regard  to  anut  pUoU  having  nbdofhie 
and  supreme  control  and  mMiiagenient 
of  H  vessel  on  a  voyage  like  this,  an  the 
snperior  of  the  master  of  sa^d  veasel 

(i.  Such  oontrol  and  management  and  the 

frovemment  and  discipline  of  a  vessel 
ike  this,  en  gaged,  on  such  a  voyaige, 
aluinld  be  determined  as  a  Queftion  of 
law,  and  cannot  be  considered  as  •. 
question  «f  fact  based  n(i«»n  cuKtom  or 
ttfage,  Thia  power  and  aiuhoritj  is 
elearly  and  nnquieaiio^iably  ronftsirsd 
n|iou  and  intrusted  (u  ike  mtieter  of  tke 
veeeel  by  the  cohimon,  civil  and  lUfiri- 
time  law,  and  he  (the  master)  must  be 
held  Jwiponsibla  for  its  nonuse,  «f 
abnfie.  and  he  cannot  evade  that  reapon- 
sibility«  nor  sJiift  tlie  same  from  himself 
upon  other  persons  by  viiine  of  anr 
custom  or  nsage  to  the  contrary.    (i<L) 

7.  A  daim  for  labor  perf««fme<l,  and  hia- 
terials  furnished  Ujion  and  for  the  boll 
of  a  vei>sel,  while  in  the  process  of  cnn* 
strnction  before  hmnchnig,  is  ndt  a 
claim  upon  maritime  contract,  and  'not 
whhin  the  jnrlfdiction  of  the  adtnMky 
courts.  The  lien  law  af  1862  eiytiti^ 
*'  an  act  to  provide  for  the  collection 
of  demands  against  shi (is  and  veas^ils,*^ 
giving  a  lien  on  Uie  vessel  for  aocK  la- 
bor and  materials*  and  providioif .  for 
the  enforcement  thereof  ui  rem,  ia^  aa 
t,o  snch  contracts,  coustiluiioiuil  ^\%4 
valid,  and  no  iufriiigeiiieiit  upoi).iho 
federal  maritime  jurisdiction.  {JSf^ 
pard  agt.  SleeUj  4u  if.  Tm  liU.) 

%»  Jnre  Simmhomi  Jotephiw  {39  N..T., 
19),  eoauneotisd  open  and  dieiiniitttshedr 

I  9.  The  act  ia  not  nnconstitniional,  as  in- 
fringing  upou  the  right  of  trial  by 
jury.  Liens  were  given  in  snrh  cases, 
i>en»rs  the  eoMtituiiiNi  of  1846.  whiih 
were  enforoeablo  in  eqnity*  wtth«vt  a 
jury.  Thev  am  not,  ihefefore,  «asea 
wliiera^  within,  that  Coiuiiiiiitiun  (art.  t, 
^  '2),  H  trial  bv  iurr  liad  theraforo 
**  been  need.'*    {leC}  ' 

10.'  Where,  within  the  twelve  daya  after 
the  veasel  shall  iaave  A*  |iorc  WlMro 
the  debt  waeeontnM;icd,^nappliontir4i 
ahall  have  lieen  made  to  the  pfufiel'  of- 
ficer for  an  atuichment,  ana  thjs  Tea- 
sel shall  have  beeti  acfi^d  under  snch 
attachment,  and  released' the^tlTvAA  by 
the  giving  of  a  bond  in  H^cordhnco 
with  the  act,  it  is  fmrnaieVial  rd  the 
right  of  acilon  upon  the  bond,  wh^ her 
or  not  a  specification  of  ihe  claim  fthail 
nava  been  filed  withih' antth  twislv* 

,  days.  [Id.] 


■  \  t 
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6^ 


t>tg«ft. 


tnlefiiAfi,  herdolf.  to  take,  Miid  ni^  nbt 
therefore  approprmte  ro  Iw  idveii  by  a 
steHmer  not  III  motion.    {Td.)  ^ 

17.  A115  SrntA  l^iriwlntioii  pmviilinir  ^r 
the  «Nir(»n«in9tit  of  h  iimrfthno  rbJm 
<»r  4MWitri»c«  exoopc  by  rominon  lii\v 
remMr,  (nfriittt^H  tifimi-  ?)io  excliiBit*) 
jtirliMiicf  ion  of  the  fddeml  ronnt.  iind 
iH  in  violHtfiuf  Af  tfce  fedentl  OoiiNitto- 
rtrMi.  inrmkmwi  mgU  Btuaill,  43  ^. 
r.,  554.) 


Tl.  Wh4»re  A  it^fimboat  coTlidea  With  11 

,  <  TenM'l  ni:roi|ti<l  iu  or  near  tlio  ch««iui«l 

•f  H  UHvi>r:i>>Ie  river,  it  will  imi  rt-lifve 

',.  the  roIlMiiiijc  v^fwel  from  Iirtl»ility  for 

*  ..tbf  injury,  that- from  touw  hidch-u  mid 
i,.  QuforHf^i  cHime,  her  Jjow  w.ih  Piid«?en- 

.  ly  sht^red' directly  toward  ilie  iu^iirfd 

•  veAf^i  when  ho  near  thut.  hy  the  exer- 
'-  cine  of  the  attuOHt  vmre  Hiid  vii.nl:tn<'e. 
'  the  colUtfioii  conhl  not  Ite  n\*oi<4ed, 
.'  trheti  it  a1i>o  appeain  timr,  hi  the  time 
the  ateaiuerV  bow  «o  stteciied,  Jier  pi- 
'  '  lot,  nnd«-r  an  errtmeont  iirtpreMou  as 
"*  to  the  true  direction  «»f  tlie  rhatinel, 
f,traii  neKlig««nly  iBteerinK  her  away 
"  f  (Vom  it,  and  otit  <*f  the  MCfM«toihtfd 
'    conrM.    (A tutu    agt.  Steamboat  Co., 

\43iV.  r.,75.) 

lis.  A  patty  <^niiot  eiteiiM  hitiiMlf  npon 

.'  the  piea'of  iiievimble  ftrdtleiit.  where, 

Y  hirt  own  nef^liffenee  he  huB  ivinced 

'    Ijiraiaeff  ill  uiHuniioh  wld«*h  reiuWtM  a 

•  ,  eolliidon  iimiv<iidable:    He  miint  exer- 
.   ci«e   ("are   and   fo'efiKht   u»    {>r«9veut 

]  reachiiijii:  a  point  fi*oin  which  he  10^  uuh- 
..  ble  to  extiicale  himself:  and  (»iiiiitiii)f> 
4  .  thehc.  ibe  ^reaietit  vigilHiic«  and  t>liill 
.  ou  hia  pint  Huhaeqneuily,  wlicn  the 
'  .  danger  ariaea,  wilJ  not  avail  hiia.  {Id.") 

'  13.  Wliere  it  annearfl  thar  tlte  grontidiug 

l  '  of  the  injured  Te8«ei  wait  tniiiiwd  by 

"v  her   rnnniitg    oiit  <*€  Hie  acciiattmie'd 

ehttifn«-l  (her  pilot  comuiittinv^be  name 

'  '  mistakti  an  to  the  proper  coiitve  lliat 

^-    tran  afterwanl  «^inniKied  by  the  pilot 

'  ,,of  the  cidltdirtff  uteamet^.'  ihe  tregli- 

'     yence  in  m>  rnnittng  her  Nj^rtfimd  hs  not 

-  that  •*  prtjxlmate"  nejfligenfe  comrib- 

:.  wing  to  the  injury,  ^frirh  will  pre  tent 

'■  RVeeovery^by  her  owaofufor'dania^tea 

:  <.  <HirtttfioHe«l    tiy   the  iMbieqMnil  tiegH* 

^uce  of  tliotie  iu  charge  of  ihe«teaiuer 

^ ,  in  rnniiiiig  into  her,  when  ihey  hud 

' «  knowledge  of  her  potntiOn,  and  that 

she  wa«  aground.    (Id.) 

'14.  Kotwithatanding  the  praTJont  negli- 
'  gMMio^f  thuee  nuinigiiiK  the  icroiiaded 
t  TeMei.  if,  Ht  the  time  .when,  the  injury 
wao  coniiuiited,  ii  uii^iht  Imve  been 
e  -.artiidi'd  bj  the  deielidant,  by  the  e^er- 

'  ciae of  reaaouaiilti  cure.aiMl  prudeiiee, 

^.  an  action  wiil  lie  for  the  iiijni-y«.  {Jd.) 

^  16.  8tromi  aicL  Ibato-  (I  How.  U.  8.  89). 
r     .eoiunMuied   mpmL.  and?  diatiuguiahed* 

iV^  It  b  not  ncgli.fl,eiice  iii  tboae  iii charge  I  ^  ^abrartt.  {Ante,) 
.  .  of  a  veiwel  agix>uiid  to  oiuii  to  give  »rg- 
^'  .  iiabi  to  approaching  vei<«ela  aa  («>  which 
,  .  akle  of  Qer  ia  tne  i^roper  courae'  for 
.  tlieiB  10  take,  e.veu.  if  aiich  coarae  ia 
knovfii  to-  them*    The  cuatowary  >ig* 

juUa  inun  ntmw  veaaeta  by  bbtstM  of  tfie 

'Mvain    whiaiie   are    to-  inqicate    th# 

4>>eoi|tM  wMeb  tiM  veaaut  giving'  iheui 


m.     * 


18,  Bni  aa  to  claim*,  not  in  their  naAiftf* 
luaritiine.  agninflt  the  owQera  of  rea- 
aeU,  the  8ute  jnritidiction  ia  comftute, 
aiid  there  ia  no  reKtriciton  npon  its 
pitWMir  to  piieac;ril>e  fi>rinA  and  method^ 
of  prui-eeaing  to  enforce  iheni.  (Id,) 

W.  It  la  not  maieriJiI' to  the  qitei»rioi»  e# 
coiwtitnfionHlitv,  in  any  piirtintlar  c^is, 
vrhetlier  the  admiralty  «»»nrt8  do  of  do. 
-not  pr(k*eed  hi  aorh  caae  m  rem.  .hn% 
the  t««t  ia  the  nature  of  the  c^iM^ 
whether  maritime  OP  otiierwrao.    ffrf.j 

SO.  8hi|M  and  vesaebs  when  wUJiin;  t)ie 
terriUN-ial  jHt»i!*dirtioii  of  ihe  StHte««.ajre 
1101  exempt  from  the  o)iemtioii  of  llieir 

.  Sawa for  t^he  foiie(eti«iti  of  ilaiiua,  on  tlie 
creation  or  enforcement,  of  liAsMlMipi 
founded    UfKiit    maHiiiiie  contracta  or 

"  tortu;  bat.  aa  to  tlie  latier,  the  Jnriadie- 
tlonofthe  ndniimlty  ii».  esec«|it  «li- 10^ 
mere  amiraon  law  reinedieH,  ami  i^rith 
the  reservuTtoii  H8  to  ttthind  taken -hmd 
rivers  c<mtaiued  in  tlie  nets  of  Cooj^ttftPt 
of  1845,  fexclnah'e  in  all  i-aw»,  aw  WeH' 
where  ihev  prr'ceed  ortlv  in  jter^tA^dm 
as  ill  ftni  Btfd:  amusingly,' thai 
claims  tor  Wh»ti  fage  T»f  a  aea •going' veo- 
ael  are  tnanliine  in  their  naiuite.'ahd 
tlie  Iter  of  fSBi  (chap.  48-i  of  Lew^  of 
1862).  thm-efore,  in  ao  fVir  m€  it'J|»ro- 
Tidea  ff*r  atttichmenu  and  other  pro* 
Ceediiigs  ia  rem,  aga:ni«t  vea^els  fot'^wsh 
claima  i^  void ;  and  a  bund  give^i  to 
djtHharge  i>i)ch  ail  attachment  ctniuot' 
la*  enforced.     [Id.)'  .^ 

31.  In  ft  StMmbtutt  JowphmB  (39  N(  T., 
li^),  ex  plained  and  limited.    {Jd)*^ 


i'\ 


WASVEBi. 


A 


1.  Tiie  party  ie  to  be  pretnned,  fifter 

judgment,  to  Imito  waived  any  «ji*jei{- 

•  lion  that  htt  miirbvhave  taken  on^  tM 

cHhI,  bni  otnitted  lo  taJie^    U^Miagt. 


'2.  KeiUter  Oi^  prisoner  ot*  bis  eoqn^e|* 
ean  w«iv«  the  preeeiftie  of  tho-'  Jmiif 


«do 
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'tat  triHl  for  «  MoiiT.    (Mawtw  ftgt. 

^jp^pu,  43  iv:  r.,  J.) 

Ii  Upon  li  eiiminHl  trint,  nfttr  tfi«  pHs- 
'.'  on*r  hM  pleMded  **iiot  guihy«"  it  it 

^  .widitu  the  diiK-retiou  of  the  court  to 
-'  eertnit  him  to  itirerpnee  a  special  pleis 
ietniijK  Dp  defeett  in  the  orfmnizMiion 
-'  ^  the  yrHiid  jury  which  fcnnd  tlie  iih 
^  'diettuevK,  Aiid  m   refiisal  to  ellow  the 

'"Ipiea  eauufiL  be  KllQK«i<i  "<  error,    f fV»- 

'  f>U  tkgu  Alkti,  43  y.  Y,,  28.) 

4«A  wairer,  by  the  inderaer  of  ncgVtiA- 
..jMe  puller,  of  deoaiid  upon  tbe  niHker, 
j|iid.«if  uoik'eof  iMiii>P»yDeiiC|  Wiay  be 
i  ipy  ^iipU«'^«H>  frooi  UM  «iei««  ••  well 
f.  He  by  exprsM  words.    (iSSft«Ai0»  agt. 

3^toi^43ir.  y;,93.> 

%  Andf  aeeordin^ly,  where  the  holder  ef 
'    %  promiMory  note,  just  previous  to  its 

i'iiaiiirity  hHving  son^ht  iin  inierTiew 

with  the  iiinorver,  »hown  him  tlie  note, 

',  jaitd  stated  thai  **(be  omker  wasted  H 

/  Jjb  reuwin  another  voar,"  asked  him  If 

•  be  WHS  wiHitiie.  AddL^  (Chorch,  Ch. 
v.,  «ud  VfiUHBK.  J.,  0oiUra)t  ttiat  the 

:  limply  of  the  indoraer  that  he  was  wiU> 

'  t^  to  let  It  remain,  and  that  it  Was  a 

tod  note,  were  a  waiver  oX  demand 
d  noiice  at  matarity,  and  their  omls 
'lliott  did  oofc  diteharge  the   indorter. 

jk  JGTiiJtf  farther,  that  nnder  these  circqm- 

'/Stances,  the  waix'er  was  complete,  in* 

-  4epeudeiitly  of  the  qnestion  whether 

■   j^a  agreement  between  the  maker  and 

'.  holder  for  an  eicteiision  for  one  year  on 

.   Ilia  note  was.  or  was  not  made.    In 

^|A»ch  case,  Uie  liabilitr  of  tbe  indoteer 

'  Jl^eeomes,  by  the  waiver,  absolute  pn 

*  (be  matuHty  of  the  note,  and  no  snbse- 

^  q^ent  demand  and  noiiee,  at  the  ezpi- 

'  ratioii  of  tbe  year  of  extension,  or  at 

auy  oUier  time  are  necesasfy  to  ftx 

i-'kim.    {MLS 

Am  PLAOb  on  TiftAt.    (Af.) 

Appkal.    (/d.) 
'  .  BoifD.  (/rf.;         ,         ^  1 

'      IHBUKANOX,  (FitlS.)     {t<L\ 

%tlUikt%  AND  AVKMUBS.     (/<<.) 

.    LiKM    i58Aifi6.) 
^    Takzitiox.  (M| 
Pbactioh.  \jLd.\ 

'.[    VW^IWR  AMD  PCTRCHAaBE.    (li^ 
I     ,  I£JLICCIJTC>R«  A2ti>  AflikjDIiaXSATUBl. 

,^2J[^a#t3y.) 


♦'.t 


y« 


WABBHOUSBMEH, 
|fc  &AMSUBS.    ^57  BM.) 

WAKBA^ftt* 

were  maaa&eUuwt  aif 


•J 


«4 


Steel,  ami  the  defewdants  wcte  nfaail- 
focturem  of  i^xes.  Pbuniifltf  wrr»te  te 
defendanfS  a  letter,  in  wiiich  i hey  of 
fer  to  siill  them  ten  tons  <if  liesi  caet 
steel,  which  they  wonki  wsirnmi  eqi^sl 
in  qnalitv  to  any  brai  d  of  EnK'tnh  c^M 
steel.  J^fendantH  urdercd  the  amount 
eent  to  them,  which  they  made  iqte 
axes,  which  proved  to  iie  of  iuf*ner 
quality,  hy  reason  of  (he  inferior  qa^' 
\yi  of  the  sieeL 

DtldU  that  the  referee  was  Jnstifted  Hi 

findiiiir  a  WitrrantT  that  the  vttrel  would 

make  as  V!^A  axes  as  the  best.Biigllsb 

steel.    (Ptkvl  ast.  Monit  Ax*  aW 

Ihol  Co ,  oa/e,  VS.)  .  * 

2  The  name  of  the  defendarvt's  eoMpMI^ 
was  **  Axe  and  Tonl  C<tin|iany.*'  Thv 
was  feoclce  to  the  phtiniifftf  of  tlieuAerA' 
which  tbe  Keel  Was  lo  be  aiiplied,  ^id 
the  warranty  mast  ht  h^d  to  \)i6  6baft 
tbe  ateel  would  make  either  rixdi  te 
tools  of  as  fOMtd  qualfty  urn  the  MM 
Englisb.    (Jd.^  ^ 

3.  In  this  e]iw»of  warranties  tile  0fbai^fr§ 
of  damagea  is  the  difference  between 
the  value  of  the  defective  article,  made 
fr«>m  tl>e  defective  materinl  furnicthed, 
and  the  yuliie  of  the  article,  if  mada 
from  tbe  lilaterial  as  repr^eiit^d.  (Id^ 

4,  In  otlier  words,  the  meaenre  <«f  dili». 
aires  in  this  case,  wouUI'  be  the  diQir- 
ence  in  valae  between  the  axf^sYnadv 
tfnm.  tbe  delbeiive  steel,  aind  Then  irafba 
ff  the  steel  Imd  been  equal  to  tbe  MM 
of£Bgii«beieel.    \M,^ 

b.  Where  a  wriltea  eontrsct  i»  emNaM 
iuto  betw^u  tbe  f»Huttiffa  and  ilie  db- 
Hendiints  by  which  the  larcer  agree  'to 
rent  to  the  plaiiitilRi  a  eaftle  Imm  ««n- 
nected  with  the.defendAnt's  difllHU#y, 
for  a-eertain  tiaoev  and  al«o  agree-to 
fnrniiih  to  the  pUiMtiffik  at  f lia  btANi. 
slops  from  the  disiillerv — One  hnnd^ 
and  elKhty-thrM  mAditen  tHiUfi^ 
(titM,  during  the  ni^nbi  and  die  I'dal 
tiffrt  airree  to  pay  for  th'e  shtfis  and  ^ 
rent  of  the  barn,  at  the  rate  of  nitie 
cents  per  bushel  of  die  slo{fs  fnrijiHi;^!, 
which  agreement  is  carried  iiit6  ^- 
•cutiuu  by  (be  partMkac^iiliugiiilu 
terias: 

2,  Theedntrf(ctift'fkbt6lletolfe^nerfa^f&« 

or  furnish  a  nianufaoiured  artJUcr^a 

the  seiiM.tbat  im  evary  sale  aud^  ^i|N 

'chase  of  an  article  to  be^Witnoliacti^M, 

tliere  is  an  implied  Warraa^jf  taat'Qia 

wt$rQkatitalM    f«a/ft%;  .i4<ir  4oM.  fa 
^rticle^  d«:ii|(n^t«it  ua  atlierwlqe  (l#it 

stitate  a  manufactured  a^de  Witbia 
tha  meaaing  of  tbe  rtf le 
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JHgMt. 


!lll    6l«fVHt4»r 
he  b1(HU»  fn>ii 
he  plaiitTitt'^f 


a  wammry  of  merrhant'ibte  qnaiirj. 

X  CoiUHqiieiitly,  tin  objecrion  made'  by 
7^  the  piHiiiiif't  i>eii<fiii^  ili ;»  coiiri-HC,  ibiit 
.  the  liet'eiKlHiira  wei-t^  buying  himI  nsiiig 
ill  ibeir  dimtillerv  <buti>«gei1  j^niiu  or 
*  frail!  wbieh  bn^  been  worcfhed  ^ml 
^  [njnrtHi  by  Hre  during  the  burning  of 
^'  *••  6l«fVHt4»r  ill  wbii'h  it  whh  stored, 
>ni  wlilcb  were  iujnrioiis  lo 
. .,  piaiuTin  *8  C4itile  whi«'h  iney  were 
faiioning,  could  have  no  force  oV  effect 
>  in  reference  (o .  a  recovery  i2)m>ii  an 
^  iniplieii  vvurvauiy  of  Uie  viJne  of  ^e 
,,  tlop*.   (M) 

.^  It  is  not  reitflonabla  to  FuppOse  that  in 
0ouinicts  for  ihe  sale  of  this  ret'iise 
'y,|PMt«iiiil,  ii  is  the  exiie<rtHiiou  of 4;ither 
i..ii|Ur  the  luuuufiu^inror  isio  lie  von  t  rolled 
,.  Ill  hiscboica  of  mHteriHUor  inachiiiary 
^  lo  be  nscU.  by  any  consi<lem<  ion  hs  to 
^  llfp  eflect  wliieh  it  may  lutve  n|H>u  tiia 
^rTal*M  (»f  I  ha  refii«e  nia(eriai  rvsulutig 
^..|jPOQi  the  process.  (LL) 

J^  Aad  it  seems  Hbsnrd  to  snppose  tb^ 
^caii  be  in  the  ubKence  of  express  con* 
*"tn»ist  or  of  fr.iiid  or  inipofiiioii,  any 
'^  respoDsibiliry  for  ibe  atialliy  of  what 
';  U  ^bi  Hit  ii|o'|)S  or  swill.  Tl^e  phiinutTii 
'  jbad  wh}«t  Uiey  bargained  for,  "slops 
.  frOm  the  disii'Uery/*  and  it  would  se<^in 
^  yeasoiiable  to  apply  to  such  a  case,  tlie 
f-fbie^ruia  uf Masai  «ator.   (M) 

1^  l^ut  if  (here  wars  a  .warranty,  of  mar- 

^.g^hantable  qu?iiiiy    iniidied  m  siidi-  a 

j,.9i|sa,&)iepiMiiuin4  would  not  beeatii^d 

to  re<-over  In  Ihiscasat  since |(  app4;a(V2d 

|hat  ihey  received  and  consumed  ibe 

{  alopa  ffoiM  day  to  dayv  wii4i  a'  fult 

^kaaa'ledga  of  ihair  qaaliiy,  aud  with* 

o«oat    retuMiiiig  tOr  otferi»(f  to  ntiit'U 

t  tiienu  or  giving  the  defenaania  iKKk'e 

,^IOitai(e  I  ham  away   or  dWivar  any 

c  >pK»ra.    This  was  a  eompleia  waiver  of 

j.|^  alleged  defects.    {ItL)  < 

ifii,  VA^VD.  {or  Bath.)  '    ' 

<t'  The  getierul  eorenani,  to  warrant  and 
''•defemi  prtroijses  towyeyetU  against  all 
'^  lawful  cliiitHM.  iik-hides  the  covenant 
'^f9t  <^ilia?  eiifoVment ;  and  ilie'  trne 
"Aaamugof  n  is  that  the  granrae  and 
^'bis-fa^M  mid  assigns  shalfiiot  liede* 
>r|ved  of  possession  by  foive  of  a  paiu- 
nount  tiile.  It  runs  wiih  t  .e  liuid, 
iud  pHSHes  \vKb^ilie  f^e  to  un  v  sulise- 
itiUt  K'jHitod  of  tbe"^  *i*nfe  litre. 
^UiU'hhi'fiiM^,  Tilt  Fdi'iMri  Xmou  dnd 
rVa«(0li;„oSJ7ai^^36.) 

fk  Such  n  'cor^nnnn  it  Is  well  settled  In 

^^tnissriite.  is  oul^  brblcen  bviii'laat  evTc- 

'"♦wi  ,fr«>m*'rli#i  in^ndties.  'Where  there 

"tfai!  nifvef-  b^u-  anV  iiosseitfiou  au'flar 

n    1.   ..     .''    .   I"-     ','■>   1'   ''■*■■  >i  .i    :    '.  •Hi-.. 


X^ 


or  through  tha  deed   contjtining  fh* 

.  covaiiniit,  there  cau  ba  la)  actual  tf^o* 

tic»n.  [Id.)  ;   V        V  ^ 

81  .Where,  at  the  date  of  a  dead*  thapcani* 

,  laes  gmiite<l  are   ia  the  posses>*i(ai  i»i 

,  oiber  persons  clajniiuv  adversely  toUia 

,  gi-antaa    and    bis  graiiior:  and    sqch 

,  persona  and  oihersciaimintf  nndertU^m 

lire  i>eriut  led  by  Uie  gianiee,  au'l  U)4sa 

deriving  tiile  from  or  il  rcnvh  biiBy^ 

,ntmaia  nad'istnrliad  nuiil  laoir  adv«i(sa 

pos»eesio;i  ri|>en8sniaa  «o«xl  liila^fia 

auainsc  ihe  graniee.  ibe  latier,  or  pna 

otahning  iinner  him,  fitnib»t  be  aNowed 

.  to  recover  upon  the  coveiiMot  of  wdi^ 

•  titwwy  tot  a  IkiliiM  of  if^te  ky  sum 
!  moaM ;  iliay  imh  having  biar  dia'lr  Wid 

•  by  a  -liile  pamni<mnr,  existing-  at  ilia 
time  of  execnilnif  tliecovennnr,  biftliy 
tbeif  own  bii'hes.  iu  snitenntf  an  Jta- 
perfbct  and  inferior  eljiiin  of  tille  lo  he- 

''  ctitne  a  legal  title  parabiouut  to  ihei^ 

^  AoRSBiciiKr.   iltf.) 

•       lilStJHAVCK.    (/dp 

PnxciPAL  AHD  Acnmr.  (Id.)  '     < 
Vemdub  akd  PuttCBAash.    {Id,y  u 


WATCH. 


t     I    '4    .'.'i    f\y 


h  Not*  "^owei*'  or  '*  omameatf?  vnder 
innkeeper^'  siatnte  of  1855.    IMama/av 

....'■  ' 

1  »■ 

.,..,.     WATEXR,  ,,  'i 

t.  The  owtter  of  land  throijgh  wHi'chla 
'  stream  of  water  iiarnmriy  flows  M9 
the  right  to  use  the  water  there  iii  aify 
man  nor  he  may  see  lit.  so  tliat  be  doea 
,n<^t  interfere  yf'nii  the  rj^bts  uf  ^i^qa 
O^Mfers  to  ibe  .use  of  the  waier,  oujiia 
stream  below,  or  above^  ii^flUU:Mll, 


V.' 


I  \ 


2.  This  rigl^i'  to  nse-tlie  water  J,a  }iieM«ni 
to  the  ownership  of  fba  Imiu)  i)ir«iii>rl|> 
Mrhich  the  stream  uftfiirkHy  novyis^ana 
pertains.  sUke  .to  every  ow^iar  ofi  t^a 

3.  And  even  if  nn  oWnar  has  an 'ttdj^tei^ 
rnpied  How  and  ufteof  a  stream  6n,  bia 
ovvij  land,  for  twenty  yeats  or 'O^tn-a,  h« 
(IriM  Uioi^  Iher^bVacqtih^  «ncb  a  \pra- 

-«Mf>n>a  right  to  sm;h  atiiiii«Hiit>i4i 
flow  and  use  that  Ha^iAiir  j>revai^t  an 
owner  of  land  on  the  stream  above  fram 
Qsing  aiai  «aiay tag  the  wfatar  on  Jiia 
land  in'  any  reaso^ible  aiid  |»;i>par 
manner.  lld.i     ..  ,      .\ 

4.  Yet  an  owner  above  mav  acgniM  % 
\ '  right,  liy  prafcripUQu„tp  detain  audpht- 
j    iirnct  by  flo^  of '^wat^r,  }p  fkn  accp 
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'■'tl>fn€<t  extent  Andfitr  r  fixed  period, 
'  ft^Hiiiat  the  owners  lieWw.  (Id) 

$,  *riie  Hyrht  to  wHfer  flowing  thron^h 
Ihd:!  ii«  the  rif^ht  of  ase  <»nl5 ;  nnd  this 
4i  H  rivht  lieimifpiiif  te  evrh  owiier,  ia 
■^^MiinauMi  with  everv  owner  of  tlie  Innd 
e  through  whic-k  tlie  etreen  iMiiiniUy 
'>lk»ws.  No  one  owuerean  divert  it  fi-om 
•'•ilie  Und  of  HiM»ther.  or  obetniot  laud 
■>■  detMif I  ii  to  the  injnrjr  of  iiaorJier,  wiili- 
''^■•Qt  rentleHitfT  ftiuMelf  linlde  in  an 
^iioiioii,  iorHci>T««rdHiua»rp*.  or  iool»tain 
^'•««h  other  relief  iir  remedy,  ae  the  par- 
'"UcnlHr  cMemayca^l  for:  (Id.) 

^'.  All  that  the  law  requiree  of  the  pHrty, 
A-y  or  over%vhoee  laud  HBtreatn  i^tKsn, 
^4f  ihul  he  siiall  use  the  wafer  in  a  rea- 
,  Jpouuhle  inanuer,  and  so  a«  n  >t  to  de- 
Ji^Moy,  or  rtruder  a«ufie««,  or  materinliy 

d(uiluieli,  or  affei-t  the  applictiiiun  of 

the  WHter,  hj  the  propnetors  lielow, 
'j0m  ibe  t<ireiini.  He  «nu«t  iiot  ^hat  ihe 
.^Hpitteeof  hiM  diim,  and  detain  the  wat^r 
*  unreawiunbljr  or  let  it  (iff  in  unusual 

qii:iniitied,  to  the   uauoyauce  of    Us 

^tiAghbun.  {Id) 


j>  I 


f .-  Where  the  defaitdnnt,  the  owner  of  a 

ridll  eituate<l   above  the  fact(»ry  of  the 

'  't>i<dnii>fHt  upon  the  sAwe  si  ream,  had 

"■ieen  In  the  habit  of  tteepivx  his  tiH^en 

•*''fclo^d  through  severHi  of  the  working 

*  houf^t  of  earh  day,  and  for  thttt  ttNie 

^^deprfvinir  the  plHtnttn's  wludty  of  the 

'*  'tone  of  the  water  for  iheir  fnctory,  and 

'-^'theu  let  i*.  off  in  such  animiittl  quantity 

'''tKat   the    nlaiotilfW  eoQld  Only  u«e  a 

^'iBihall  porifoii     of  h«  wliile    fiassiu^c* 

^^-i^en.  wirtiout  «iMli   intention,  they 

would  have  been  able  to  run  tiieir  Ihc- 

p{tory  coiisiautlyi  au4  without  inierrup- 

f eld.  th«t  this  eondnct  of  the  defendant 
»"WrtM H»arly  onjnsrifiHbie,  und  jptve  the 
•'|HuintiH'H  a  y^ood  tixlit  of  ac  ion,  at 
t'Uai«f  to  recover  dHwaifes  for  the  iiijory 

'*oceuiiioijed  by  the  deientiun.  \Id.) 

'>•■»■■• 

8uV/«/«i/  aiM,  that  this  wr9  a  pro|)er  case 
.    foit    the    preventive    remedy  ly  per- 
petual injunction    (Id.) 

$v  S&iiM-e  the  Code,  it  is  ntmeeossary,  as  a 

tiiprelmiinsry  to  tltat  8|iecies  of  relief,  to 

NMeeiile  the  riyrhtby  any  uetion  at  .law, 

gven  wliere  the  ri^iit  u  doubtf^L  iM) 

10. ''The  true  meaMire    of  damage*,   in 

^]1M^  a  cHHe,  in  the  value  of '  iha  hm  of 

<''^l«(is''Wtiferio  the  ptamtiilli,  simated  as 

''^fh^y  were«  dHniur  tlie  linie  iht^  were 

wrunglally  deprived  of  it.  {Id') 

%1C^ 'Wliere,  in  snch  an  action,  the  plain- 

^'tAr«  were  allowed  to  prove  how  many 

'^^  Yards  of  cloth  less  they  made,  in  eon- 

"^  idqtience  of  thedet^ntion-of -the  water 


by  tiie  defeiMhint:  than  (hey  ronid  liar« 
niiifte  bad  tiie  water  ii«H  i*e«fi  fieiaioed 
as  it  WHS,  and  whait  ihe  profit  oa  e«oh 
\ard  fliMnulactnned  and  eold  was,  .at 
the  prire  at  which  they  sold  whatti^y 
did  malte : 

Seldf  ihaft  ihia  was  dearly  incompetanl 
fur  the  pnriKMe  of  as«-ertainiii|(  ihO 
amoiini  of  damages  snsiitiiied  by  ^0 
|daiuiiffs;  it  beiii^  wiiolly  specolattv^ 
MUd  ooujeetored.  {Id.) 

12.  Every  jterson  has  the  liglit  to  drain 
the  suiiat-e  water  from  lii»  own  land 
to  render  it  more  wiiolKron.e  itsefhl  or 
pruduciive,  or  eveu  lo  gratify  his  tattft 
or  will ;  and  if  amaher  w  int*onVe> 
uienced,  or  inculently  injured  ihereBy, 
he  cannoi  cooiplainl  {^eJU  agt.  2ffis 
Vott  Central  JUaxlroad  i-vm^ay,  58 
Barb.,4VS.r 

13.  No  one  can  divert  a  natnrMl  water 
course  or  stream,  thron^rh  Lis  land' to 
the  injury  of  auiaher,  with  impunity; 
uorcan  he  by  means  of  drainsorditchef 
throw  Um  »urfa<'e  water  fn»ui  his  owii 
1  md  n)Hm  the  land  of  another,  to  ttto 
i.J'ny  of  tiiih  oUier,  {Id,) 

14.  But  where  a- person  can  drain  hk 
own  land  wliiiout  londng  the  water 
upon  the  land  of  aintlur,  or  where  it 
Can  be  «UMie  by  dmihs  empty »u(r  iMo  A 
natural  stn-aui  and  water  c(»ui%ev  thara 
-ean  be  no  doubt  vt  hia  right  lha» to 
drain,  eveu  thon^fh  ilie  elSot-tway  te  to 
increatfe  the  volume  of  ^  aier  unusually 
ai  one  season  of  (lie  year,  or  to  oimiii- 
ish  tlie  supply  at  another.  {Id.) 

|&  N«  one  ean  be  requirsd  to  suller  4iu 
laud  to  lie  used  aaa  toneivoir,  or.water- 
table,  for  toe  coMveuieiare  u^r  advauiti4r* 
of  olhere,  {lU.)  .     .      \ 

16.  The  owner  of  land  through  whicii  a 
utream  Howm  may  increai*e  tne  volamo 
of  water  by  dr..iTiinginio  it,  wiiliOut 
anv  liability  lo  daiUMgei^  by  a  lowcf 
owner.«  Ue'milHt abide  tJte  comiiigeuey ' 
of  ineeease.  or  dinaitutiun  of  llie  ttow  ia 
tlie  elmMiel  of  (he  stream,  liooinae  (ho 
Uftpcrowurr  has  the  pigat  to  all  the  ad- 
vuiit^tgt«  of  draiuageor  irrig-.ition,!^- 
umabiv  used,  which  ihesire.iui  may 
give  him.  {Id.) 

16.  this  nlaiuiii!  owned  a  saw-mTll,  npoa 
a  small  stream  nearly  two  miles  boiOW 
the  poiui  where  ihe  defendant's  r<^ 
.  crossed  c^ucli  stream.  At  that  (lolnr,  iho 
land  was  naturally  low  and  niarshv, 
and  defendaut.iu  con8trucCiu)<  iisi-osd, 
raiseil  the  bed  iheieof  above  tho 
natural  •urfaee  of  the  land,  hjr  ea- 
oavaiionson  each  side,  l««avingdttchM^ 
bv  means  oi  wiiioh  the  sarfiijpa  water 
was  ditawa  itfVaud  Hfoiufiii  lutothaa 
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'^'Utretua  on  ^mM  ilde  of  tho  rmul-Vied. 
'  where  the  Htrariin  wma  oroM«d  !>/  the 
'■  rowi.  Siifh  (tiiflten  wer»  whcrfly  iifMm 
^  the  4«:feiiduiH'»  hindf  Hud  couiineied 
K  the-tforfiice  witter  iiuoihe  streMin  opoii 

Its  own  Uiid.    The  complaiui  aUetred. 

and  I  he  ifitiuioiiv  landed  to  pi-uver 
^-'that  by  iiteuM  l^/'theM5  ditidtes  the 
'  water  *  fnmi  si»cii  low  land  was 
''^'  drawn  oft'  afid  led  into  ilto  Mreain  eo 
*  i^afMl y  ihnt  in  Hiue e  of  <l«H>d  and  big h 

waterj  ii  fiil«;d,Oie  |>iatHiilf 'ft  pond*  so 
^.fqll  ;ba(  iie  could  not  u^e  iheiianie,  but 
;^  waa  cuiiip«lk'd  U>  oi»«u  liii  gated  and 
^^'tci  the  \Viii<;r  fIo\Y  through  *,  and  ttiai 
^  m  a  dry  jieasoii  liie  anppjy  of  water  in 
,,.Xhe  iiti-euMi  vran,  hy  tue  ttame  tneann 
^^earlier  exhannti  d,  and  the  plaiiiiilf'B 
^^ill  iheitiby  coiupeiled  to  lie  idle  alid 
•^ui^iupluyed,  for  want  of  water,  for  a 
'  in'ih;h  longer  '(»«riod  than  foroieny  : 

ffslfjit  M*>^  tlie^  facu  const ituted  no 
^.jGause  of  aciioii;  ani  that  the  piaiuiitf 
!' waM  ptvpei^v  noneuiied.   {Id) 

hi.. 
o;#  • 
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for.  again  w  ««argoin}r  venelB  are 
«  juuriiiuje  cluiutiy  and  itubjeiitf  of  aUini- 
o-Miity  luriiMiiuiioU*  (tiruokma^  agi. 
cibMi//,  i;»i^.  JTm  554. » 

WIU* 


1. , Where  the  tei«tator,  by  hie  will,  re- 
•-'^irired  hi«  eXefUCore  to  pny  to  a  tnw 
"''UM  $i,00#  ro  tie  iirveeted  in  the  beet 
'^OAinner,  and  llie  iniereit  to  be  Daiil  l>y 
him,  eeuii-annuadly  to  the  piaiuiilt 
.8  ^il'iug  her  jifet  and-  at  lier  deveaee  to 
G'9f^y  ^iie  prinnpal  to  her  heirs.  {Pi$rw 
ivM^'  Obamltrlain,  atUCy  501.) 

£^  And  then  dli^eeted  hii  execntora  to 
T  fhnj^  the  lega<iit»M  nietiti<yiied  in  hi*  will 
-'^'ae'^tft  aif  thev  ini/^iit  be  ablo  to  do  ao 
^"wiThout  eaerfilcihtf  bit  eetatOt  bat  to 
'^'ftay  all  elcce^A  ftiu*fl  M  wens  direettftd  to 
*'t^  pidd  at'  a  fifitara  day.  within  two 
t'^eatu  after  iho*  {teriod  of  bin  deceaae  : 

Sffdt  ihat  the  nU^iniiff  wan  entitled  to 

^le  UeiieCl  of  Iter  leinicy,  and   <xni8e- 

^^iieuily  the  ia/<i>#<  i hereon,  from  liie 

. .  jperjo*'  of  the  UMtator*M  decease.    Tfiere 

^'vrati  io  be  no  Huch  cotiveraion  of  one 

'''ipeiiee  of  property  inio   another, 'aa 

'\an<fer  f/te  ^iiiirioni'iee  wVmld  lead  to  a 

.^Doetponeoieii^  of'  that  benefit  for  any 

'  perW  of  I  iiniB  w  hktu v er.  ( Id,) 

E' 'An  ^xvcmtity  *  beqneit  limiied  to..the 
*^'  '^htM  k  eevpoHiiloik  to  be  CM«atad  w  uh  iu 


the  period  allowed  for  the  veaiing^f 
future  etiatea  atid  iniereeit  ia  vulid. 
{Utirrill  agt.  l^oardmant  43  If.  i% 
«54.J 

4.  Where  a  testator  bequeathed  the  rtfti- 
doe  of  lii^  eetare  lo  nine  trnnteeir,  fear 
the  4*«tabli«hfneiit  of  atn  htwpiml  foribo 
recepmm  and  relief  of  nitk  and^  die* 
eaaed  perooira,  and  din^Med  theni  4« 
Apply  lo  the  leffiilaiure  f^r  a  chavtor 
to  inct>r|Mirate  iha  eaute ;  and  in  caiee 
tlie  Ic^i^latnra  idionta  lot'iieit  to  gmni 
the  same  within  two  yeara  next  after 
hie  death,  -pruvichd  hro  iivm  mimed  in 
hut  vill  ahiuld  coMtiuue  to  tQuy,  then  tli4^ 
trustees  wer*;  lu  pay  orer  the  Kaiiie\to 
the  Uinted  SUites.  //«/«?,  rhai  the  p^ 
Visions  did  not  violate  the  statnteot 
pernetuiiieii,  but  that  the  oorporatiftn 
Ci>uld  take  onTy  in  case  the  charier  "^~ 
granted  within  two  years.    (M,) 

5.  Heldy  farther,  that  the  bequest 
not  void  on  aceoant  of  the  aueeitaittlj 
of  tne  benettciary.    {Id.) 

6.  Quert  as  to  the  validity  ot  the  rond^i- 
gent  beqaesc  over  to  the  United  State*. 
Chubcu,  Ch.  J.  {Id.) 

7.  Where,  by  a  will,  shares  or  interMta 
in  real  or  per«ouH|  estate,  to  lie  aacfr- 
taiiied  by  a  division  or  sale,  are  given, 
the  eetate  or  ioiei^st  of  each  devi«B« 
or  legatee  10  tite  |>roperty  to  be  tiividiMt 
or  oouverted  in  a  virsied  interest  lasJqre 
llie  eon  version  or  d>vi»v«ii.  and  ta^ea 
eflSsct  ill  •ciuai  eigoyuieut.  as  noon  laa 
tiie  time  «ppoinio«i  for  the  division  .,or 
■ale  ajrivesL  {Mfuiice  agt.  MaMiM, 
43iV:y.,303.) 

8.  Ltmitatipns  over,  to  take  effect  Mn 
case  of  the  death  ol  any  snch  devil/eo 
or  legaiee  prior  to  (he  divisicat,  n(f<if 
to  the  time  appoinieo  for  the  divisiyn, 
and  Dot  to  the  period  of  lUt  comjdelioii, 
nnlesa  the  laugiMge  of  the  will  clcatijr 
and  oueqni vocally  expi^esses  an  inioo- 
tioii  that  the  vesting  of  the  estate* 
or  Interest  of  the  doneee  shall  oe  pMit^ 
polled  antil  micb  ooiupleiion.   {id.)  . 

9.  If  snch  intention  is  clearly  and  one- 
qnfvoeally  expressed,  etl*eft  uiusi  bi 
given  to  it.  Uat  sacli  iiuention  wiU 
not  be  imputed  to  the  testator,  if  it  eaa 
be  avoided.    {Id,)  -^ 

10.  A  general   devise   to  execntors  Iti 
-  io  irnst  vests  no  estate  in  ibem,  exeept 

fur  sQi^  of  the  declaimed  )Miriioees  as<re- 
quire  that  tiie  titie  be  vefrted  iu  liiemi 
{Jd.)  :_       ... 

Ih  The  testator  aeviiwdatw)  beqtraiitliefl 

aU  his  residiiary  real  .aad  ^lei-voiji^  '^ 
tate  to  his  exe.^utom  in  ttust,  torep«iv<8 
tike  income, aud  to.m>p)y  '^  iffiVQKf^ult  !• 
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"■  llie  direetiotit  (vf  the  will,  daring  the 

•  Kfe  of  the  ietfiHt«ir*ii  widow ;  opoit  h«r 
-  dettih,  to  Belt  ceitnin  loc««  mid  canse 

llie  rei«iliie  of  the  etiiaie  lo  be  uppmiMMl 

<•  l^v  rhrae  amtriders,  oiie  of  whoai  should 

be  chosen  by  i\u'.  imrroj^ute  of  tite  Ciiy 

'  pf  New  York  ;  b»  diTide  ttie  whole  wiu 

(welvc  equal  pMn»;  to  eoiivey,  imiis- 

fer  Hiid  yay  over  lo  it»  le8(«iur'«  itiu 

W..  Ill  lee  8iiii|iie,  to  whom  he  fnivei 

V  deTKied  himI  b<-4|iieMtheii  the  ^Hiue,  or, 

ill  case  of  hi»cl«Hih  to  his  (beu  living 

,  lawful   iswiief   three  of  saiti  iMirts;  to 

..  convey,  etc  ,  t«»  uie  lesiator's  sou  B., 

,j  ia  fee  «i  tuple,  and  bequeathed  the  tutiiie 

^  to  hiiu,  or  iu  cip^e  of  ui«  'death  prior  lo 

.."the  little  ol  micIi  iiistribittioii,  to   his 

^  V^en  liviuif  lawful  iM^ue  three  ottier  of 

^  taid  }iari0 ;  i"  reiaiii  and  huld  as  tnis- 

'(ees  under  tuiid  will,  and  he  gave,   de- 

Tieed  uud  bctjue.Khed  the  suiue  lolheui 

.#e4X*rdiugly,  two  otiier  of  said  parts  iii 

'••|ni»(,  to  iuvtti«t,  lease,  eu*.,  aud  receive 

.|he  iuruiiie,  etc.,  ami  apply  it  to  lite 

.  use  of  bis  daugater  .VI ,  uuriug  her  lU'e, 

•  with  reiuaiiitlcrrt  «iV0r  after  lie  deeease. 
fUe  vrsated  1  ke  trusts  as  to  two  other 

-^•liares  of  iwo-iwelJtbs  eaoht  for  tite 
4. Jbeiietit  of  his  two  daughters  C  aiai  k\ 

respvCiiveiy. 

• 

Mm  directed  that  the  aliatet  «f  eaich  of  Uie 

•  •o«is  and  dMUghtctre  should  iuclnde  o«r- 
'  taiu  real  esute,  apocitUidly  deseribiM* 

mi  its  tt|>praised  value :  that  itt  tauai  of 
'  Ihe  decease  oi  eiilNir  of  hie  said  noii;* 

-  prior  to  such  divieioiif  leaving  tu*  iaw- 
<^nt  iestw  liviu}t  ai^tlie  liiue  of  suoh  di- 
•'-Ttsiott,  the  »urviviii)(  eott,  or  iu  Citse  ot 

•kib  death,  his  l.i\\fi.li;>sue  ci>ea  living, 

tliould  lake  the  share  of  the  d«e«mse<l 

•eyu  ;  uud  tnai  iu  cise  of  the  dealli   of 

eiUier  of  the  aauguters  previous  to  the 

'  lliue  of  dUtiiotiiiiHi,^he  (rttsiee^  sfaoniu 

'  Mtuiu  her  snare  upou  vertaiu  tnisle  for 

*'lter  isboe. 

JBUkf,    that   the  estate    of  the   trustees 
--  under   ihe    general   residuary   devise 

-  ivottid  leriuiuaie  a|Nm  the  death  of  Uie 
eridow. 

DmU  the  trust  to  receive  the  rents,  dec, 
-ywoald  cease  witli  tlie  trueu  lo  apply 

*  iheuL 

fCU9\  the  (mst  to  sell  vested  no  estate  in 
..  ihe  trustees. 

fSMtLihe  tra«ta  to  appraise,  divide  ainl 
<  fouvey.  were  unauthoi-tzed  as  irtists  ; 
i^^oould  be  executed  as  powers, 

Mat'npoii  the  death  of  the  widow  the 
TdeviM}  to  the  tM>ns  and  trustees  for 
'the  daitxhter  reflectively,  would  iiti* 

.  ,|Qediaiely  lake  etlect  iu  actual  eujoy- 

.  .jtieni. 

the  tnate  to  eell,.ap^ca  ufid 


divde,  did  not  sospend  the  pawer^.ti 
alieneii<Ht  of  t^he  leal  fstttie  or  llie  ab- 
solute Qwneralup  of  ihf  pernonal  peop- 
eriy ;  Inu  that  from  the  liine  of  (lie 
death  of  the  widow  and  |»eiidiiiy  the 
division,  the  sons,  aud  the  mnaees^ 
the  daughters,  would  l»e  entitled  la  fbe 
possession  and  enjoyment,  a^  leiwnts 
m  comiwni,  «f  the  inViividiial  {iropertj 
subject  lo  the  {lower  of  laJe  wm 
division. 

That  the  HmSrAtions  in  ca^e  of  death  d 
sons  or  dantfhieis,  **  prior  to  the  time 
of  snch  distribution.**  iir  **  priiirto  suck 
division.*'  or  **  previons  to  the  time  of 
distribution,"  referred  ro  The  rime  Hp- 
poinied  for  lite  division,  via„  the  4e«tk 
of  liie  widow. 

That  the  $on^  or  their  iMine  then  liviog 
would  take  the  shares  \%hich  were 
given  absolutely,  and  ti«e  daughters,  or 
their  issue  then' living,  would  lake  the 
beneficial  iaierest  in  the  shares  gieian 
iu  trust.   {Id.) 

12.  A  reaiaiader  in  fee  in  rml  estate,  ft 
take  effect  after  tiie  ejt|riratioii  of  two 
lives  tn  being,  at  the  tei»iaior's  dnaiJii 
may  be  created  iu  favor  of  a  penon 
not  in  being  at  thai  ti.ne  :  and  in  such 
a  case  a  further  ciHiiin^reiit  rHiuaiuder 
in  favor  of  a  iierson  not  in  l/eiii^r  at  lbs 
creation  of  the  crtate  may  be  fKpitSd, 
to  take  effect  in  the  event  that  the  per- 
Min  to  whom  the  lemitinder  is  ftrst 
limited  shall  die  iniiier  the  age  of 
tweiuy-oiie  yeais.  {Jd  j 

13  The  testator  created  trusts  of  rf«l  mi4 
persotiul  nropeiiy,  to  i-e<^A>»  aiia  4iv 
eonie  ap(uy  it  diiniig  the  life  of  his 
witiow,  and,  upon  her  deaih,  lo  divide 
the  property  iiitosharet-s  ;  and  as  to  the 
share  ox  each  daugiiier  to  i-et-eive  the 
iucoiiie,  and  apply  it  to  her  use  during 
her  life,  and  afier  her  death  to  divde 
her  part  Into  as  nlaiiy  shaies  as  there 
should  be  ehihlieii  of  sitcU  daughtes 
living  at  the  time  of  her  death,  aud  to 
rvtaiu  oite  ot  such  iiliiireit  tor  piich  ef 
said  children,  and  accumalaie  the  v^pl 
income  there<»f  uurinjf  liio  i»r  lier  luinor- 
iiy,  and.  on  his^r  her  aniviiig  la  a|^ 
lo  paj^  the  same  (*ver  to  lihn  or  her, 
witii  its  acvutiitdatiuiii4,  vvitii  conijn- 
IfVHt  liiuttatioiis  over  of  the  vhares  iMf 
auy  sueh  chihireu  wta>  uiigUidie  daii^f 
minority  « 

JZrZtf.  thai  these  cout'iogeiit  remaindcrt 
and  the  trusts  for  accumulation,  wsfe 
valid  as  to  the  real  estate  and  void  ^ 
lo  the  persoualiiy. 

That  the  failure,  as  Xq  the  persona1lQr» 

of  these  irtists  fot  aeenianlaiion  ^atiuiL 

•tke  nittoffity  ef  ike  «ssi«iiei'<s  gMMi* 


2{EW  TOBE  PRxCnCE  BEFOlTrs. 


mn 


^^^^^T 


*  cBildr^ii,  of  the  f«ynring^iit  Uuiimrions 
over  it)  cmm  i»t'  their  dearh  lit  iiitHiiry, 

'  did  not  ill  validate  tlie  ocb«r  ditfpoMiou» 

''  of  the  will. 

t 

VhAithe  elf«el  of  dei'Uriiig  tbem  void 
r  would  be  to  ve«i  tiie  iienwiiMliy  h<»- 
.•    solntely    im    the   O'lUdreii     of     each 

*  daugbler  ou  tJi«  dwilii  vf  Uieir  inoUiur. 
< 

That  A  Toid  trntt,  which  b  scpHmble 
from  otlier  vnlid  iriisui.  nmy  b«  cut  olf, 

r  wiiefD  the  ini«tt  liiiw  dt'leat«*d  if  iu- 

J  de^ieiideiu  of  the  other  dicpmiitioiis  of 
the  will  Mild  Mtbord  ill  lire  to  iliein,  uiid 

'-  not  Hii  ei^iwiuial  i<un  of  liie  geuerul 

.  scheme.    (/</.) 

H-  Thetesuitor d>recfed  rliat dnrin^  the 
iifetinie  of  hin  widow, «  ponion  of  the 

*  iucoiue  1)6  di«(ribiiied  by  tiie  iroaleea 

*  to  his  widow  hu«I  five  children,  tind 
that  the  rem;  l»e  acvuuiulated  to  swell 
hill  renidaary  estate : 

fbldt  that  except  iia  to  lIiiaaceaiBvlation, 
tlie  trust  was  Tulid. 

IliHt  a  trust  to  apply  rente,  Jse.,  to  the 
<^  ttse  of  more  tlmii  two  benefiidanes  is 
valid,  if  It  is  limited  iu  its  daratiou  to 
>  the  life  of  one  of  them. 

That  the  direciiou  furaccnmolaiion  being 
void,  ilie  portion  of  the  income  direct- 
ed to  be  at'CMUAalaie<l  became  imme- 
'■4iately   payable  lo  the    permms  pre- 
j  taoipriveiy  euiiiled  lo  the  next  event- 
.  oal  e»ia(es  iu  the  corpus  ur  priucipal. 

That,  the  widow  t»ein^  still  living,  these 

'  were  ihe  s«mmi,  in  their  own  right,  and 

Ihe  daughters,  through  their  trustees, 

:  find  the  issue  of  oue  of  the  dHugbtors 

.  who  had  died. 

t!hat  such  issue  were  also  entitled  to  the 
^  portion  of  the  iucoiue  iiayabie  under 
I  the  will,  10  I  heir  mf»iher  during  the 
'.  lifetime  of  the  testators  widow. 

Th«t  they  took  it  as  inoone,  itot  legally 

*  disposed  of,  accruing  from  the  share  in 
'which  they    prrvamptivBly    bad    the 

*  next  eveutual  estate. 

p.  The  husband  of  ihodfososod  danybtor, 
« «nd  adiuinistrHior  of  hor  est  ate,  was 
.^uperly  reqi|ired  to  give  seoHriiy  be- 
fore reeeivint^  tlie  arrears  of  aecnmala- 
.  ti<ms  and  iueomo  due  u»  Kie  wife  at  tho 
time  of  her  defease,  he  beiuy  a  reeident 
^of  C*Mineeticii(,  aud  she  having  l*een 
*doaicildd  there   at   tlie  time  of  lier 

*  decease,  and  tlie  huslauid  being,  by  the 
Haws  of  that  state,  eoiitled  only  'to  a 

life  estate  in  her  peraomU  broperty. 

yk  The  testator  aade  a  beaneat  of  $5i,- 
Jm^  whUk  «M  diMMed  paid  Mo  the 


freasnrer,  for  the  time  being,  of  Yf lo 
College,  uot^oiupanied  wiih  a  reqii^ 
that  lite  n-iiMife«  of  ihe  college  Invest 
It  and  Hccuniuiuie  the  income  until  i^ie 
priiioi^ml  and  intere.-%t  should  amoqnt 
to  |plO,000,  aiHl  liiensMl'ter  apply  ^o 
nnch  of  ilie  iniere«r,  when  I'M^uiredao 
doao,  as  would  Oiiucaie  rontiiiuously 
one  i»erson  who  eiioiild  bear  the  t^- 
tatorstMMerimi  name,  and  he  a  liiaeal 
desrenuitut  of  liiit^  in  all  their  courses, 
collegiate  aud  svieuiitic. 

The  college  lieiiig  authorized  hj  Ite 
Ohaiter  to  take,  this  bequi'st  was  spar 
tallied  MS  a  VHlid  befinesc  of  $5,000  to 
the  college ;  .iiid  thtjqiiexiiuiis  whether 
the  request  created  a  iniMt.  mid  whether 
if  it  did,  such  tnist  wan  legal, «  ere  l^ft 
to  (he  courlsof  Coniieciiciit,  where  tbf 
fund  was  to  be  admiitistered.  {Id.)    ' 

17.  The  existence  of  oorj)orations  orgifn- 
iied  under  ilie  Uws  of  a  sisier  stattfia 
reo<»giiisod  by  the  eoiiris  of  tliis  staioi 
and  Uiey  may  iwke  persouaJ  propeaty 
under  wills  executed  by  eitizeim  of 
this  slate,  if  by  the  l^ws'of  their  crea- 
tion they  have  auihority  t4»  urqoire 
propcrtv  by  beqnfet.  '{Ckantberitj^ 
agt.  C/MmOeriain,  43  If,  X,,  4:;M,) 

IS.  Tlie  biw  of  the  testator's  domieil  aoili 
trole  as  bi  tlie  formal  requisites  etsan- 
Ual  to  tlie  Tulidtiy  of  ibe  will,  the  oa* 
imciiy  of  tlio  lesiaior,  and  the  coaalqM- 
taou  of  tba  iuttraauottt.  (ld*\ 

19.  Whan,  by  tlie  Ux  jjiQmieUU,  a  will 
has  all  the  fonnal  requiniies  to  pass 
title  to  iiersooality,  the  vuhdity  of  pai^ 
licular  uequesie  will  dtf(>eiMi  upon  i|if 
law  of  the  douiicil  of  ilie  loKHiee,  mk- 
cepi  iu  e4sea  wiiere  ilie  law  of  the  dom- 
ieil of  the  testator  iu  trnua  f«»rbids  lio- 
quocls  for  any  paitii-alar  pur|N>ite,  or  in 
any  pHriioular  manner  in  which  ladHf 
case  it  would  be   void   everv where, 

90.  For  the  purpose  of  ascertaining  |he 
estate,  only  half  of  which  can  be  will- 
ed to  charitable  or  edncaiiooMl  corpqra;^ 
tions,  under  the  act  of  1860,  the  wM^ 
ow*s  dower  ami  the  debts  are  fp,  bo 
first  dedocted.    (Jd,) 

91.  A  testator  ommot  give  to  twb'  o# 
more  eorponuions  in  the  nggftfgsto 
mora  than  he  can  give  to  a  aitigle  0b?« 
ject,  vix.,  one-half  of  his  estate.    {Id*) 

S3.  Under  a  aoadiiion  ne^iiring  tlie  4a- 
visae  or  legi^tee  (the  widow  hh  wel(  tf^ 
others)  to  renouiuoe  all  claim  toai^y, 
share  or  iiuereat  in  tlie  estate  of^er 
than  as  giveu  by  ibe  will,  withopt  ^* 
eeptioii,  the  court  cannot  except  from 
tlie  operation  and  effect  of  tho  co^di-' 
tiaB  lioff  |ifvt  #f  ihaaattiia,  alilsvtig^iiV 


m 


m^W  YOBK  PRlonCEl  IKSPOCREEk 


fMgpii; 


*  miempicd  di*tH)»iil«ii  by  othet  daiiMS 
ill  the  will  id  iield  iuvftlM.    (M> 

£3.  When  the  invaJidiiy  of  a  feift  to  a 

f  parikNiAr  |*airiMMf»  or  4rin»t.i-e*Mj«jri  •ui»- 

aiaiuirfUy  iiiolMivo  Uie  u^iittt  pruvis- 

ioiis  of  ihe  will  ia   r«forea«e  lo  Uie 

■aiiie  piir)H>8e,  the  Utier  miisi  full  with 

<   tka  fi»riuef  *  but  wheae ver  tiie  |Mir|ioM 

:   CEf  i^ha  tMiator  cau  be  carrtoJ  iiiia«lleci 

Mioa  valid  nfwiM(Mi>  the  iiiVHUiii  y 

:  of  eiiMrs  will  WA  aftec^  iU    44(¥M 

agu  Arty,  43  iV.  JT,,  487.; 

Ai  Charctablb    Dbtibbs  and    Bb- 

Dkvisb.   iJd.) 

*  LTTfrrEAfet  CofcPOffAnoiw;  (/a.) 
Tkvsts  iiKb  TBtfmriHfia.    </<i.) 

^Mk  A  gift  by  will  to  an  executor  of  a  sum 

.'  of  uiiitteyt  aft  a  ootii|>eiiMiioii  for  hit 

'.  Bbrvioe*  aasuehtOTer  uikI  above^  his 

'  eoinfiaiiwMai,  mmiiiU  in.che  uuutt  puidtvm 

and  imHakM  of  th«i«HUie4;hurH<:(er,  m 

the  comioiiwiitiiB  of  an  executor.    It  i« 

:  Aetalt  abetUnie  gif^aiMl  not  sm*h  a  de 

vise  or  legHAjy,  as   becM>tnee  forfeited 

[  Quder  the  sta'ioiefl  f ;:  Jt.  S^  65,  (  50). 

*  h<r  4he     lefouee    beiHMiiiug     a    nab 

-   eci^biiiK'  wi'uesa   to   the     ezecutioa 
.^.  of  tlie  will    (i^'uya  ayt.  £riidtrhojft 57 
[Barb.,  17b  y 

SS.  Nor  a  devifleof  real  estate  in  troM  to 

,    qnuke  pHrUliou»  and  fi*r  vuriotia  special 

puq>o>«e8,  or  a  gift  of  |ierboiml  eataie  in  ; 

n  U-u*u  furfeiied  by  U»e  devisee  or  le>fa- 

.  tee  becomiug  a    lubacribiog  wilDess. 

96.' Whether  the  above  stamtory  tm>- 
vision  i«  siifterfle<V^  ^iid  Huieiideu  by 
ietfiion  S&Qui  ibe  Cede  of  l*i-ueedurel 
Qwoarv,  {Id.) 

itf:  A  testator,  by  the  third  danse  of  hia 

■"    wiU«  gave  autl  tie^iieaihed  to  hia  ex- 

eeitt«>r8  ilie  sum  ot  $20,(MN!  m  triut  to 

'     invest  the  SHMe  ana  kee})  it  invested, 

'     aatf  from  the  iubotne  to  pay 'to  his 

brother  and  sister  $500  enciu  daring 

their  rentieetive  lives,  and  to  fiay  aii- 

:  ■.  imiiUy  tue   residne  uf  tlie  iitooiue  to 

the  geitend  synod   of  th«   Keformetl 

ProteMtani  Dutch  Church.  lobeap^Jied 

;    '  tb  the  support  and  education  <»f  pums, 

'    indigent  young  «i*n  pivtiariiig  for  the 

'•'    BudMirr;  and  u|H>n  the  dt'Oenve  of 

''    either  Ms   said  insfer  or  bhiiher,  to 

^    t>a¥  aiiunally  the  whole  nwidiie  of  euid 

Income,  after  laying  $500  aii<HiHt{y  ti» 

,,  .thesurivor,  to  tlae  said  generHl  synod, 

'..  Jto   be  applied   as  before   nienlioiied  ; 

and,  i\{HHi  (he  de«:ea8e  of  the  survivor, 

to  pay'  vaid  prfnjipnl  hUui  uf  $J0,U00  lo 

<-   'thersnidr  general  I  i^ynoii,  to  be  applied 

.    .«b  befure  stated*    Hy  ilie  lif<h  cUuiAe 

< .   thci  tesUktoc  gave   tin*  reetdye  wf  his 


csi«ie  te  th'e  eaM.  ^H^iwral  Bfvto^  **  to 
be  applied  lo  Ui<»  ;Ptti»pOFL  auAJ  ectn^- 
tiou  of  pious.  iiuligeiK  young  nten  pre- 
paiintr  for  th^  Igobpel  iuiitwtry  tntM 
church :"  -    - 

ffeld,  1.  thit  so  far  as  thcf  liftli  clause  of 
the  will   was  ruiu-eriied,  llje   law  ^of 
tnitiis  had  no  applicaiion  ;  (here  b^ihg 
but  one  truist  cieaied  by  the  wilt',  Vls., 
the.oue  liut^niloned  iiiThti  ihird  (-luat<e, 
upon   whic|i. there   \VaiS  lio  question, 
aiid  iheOiily  i^^levancy  of  which  was, 
BO  far  ais  il  tended  to  i-oliUrui  the  view 
that  the  llfih  cluus^  aid  i^ot,  and  waa 
not  iuiended  to,  en  ate  any  trust.    2. 
Tli»i  tl^e  third  clause  sK<»wed  thai  the 
testator   was  Weil  adviVed   as  to  the 
proper  language  to  t>e  einploved  Wbea 
the  oequest  was  tb  be  h^ld'  in  ircuit  s 
and  liiai   the  fact  of   his  not    iiftliig 
similar  pnfas^olojkey  in  the  fltihdait^, 
only  went   to  show   that  the   devise 
ilasveiii  eawtitiouedwas  Ui»i  iutended'.bj 
hiui.  to  be  es»i|Stt-ned  otherwise  ihaiu  by 
its  term,  he  had  expi-e&se(i  it.  3.    That 
the  puriioee  avowed,  iu  ihe  tilth  claoee 
was,  in  the  highe»t'  and  licit iei»c  sense; 
both  religious  and  citaiiiable ;  and  the 
devise  was  absonite  in  lis  leiius;  no 
condition  wliaiever  l*eing  ini|>oeed.   4. 
Tlfai  as  'the'fe^'vvsietl  absohifcty  in 
the  synod,  tliere  eoulu  be  no  doabtiof 
the  vttiidity  t»f  this  i  JM>rttiou  of  the 
wiiti-ft.  Thiitttiaqiiesciuit  wlieihvriiie 
|»M|ie»cv,  .wish  thai  which  wie  iqwbd 
ul  ready  held,  would  eaietMi.iii  «aaie«lut 
the  sum  to  whicli.its  chaitrr  reririctej 
it,  could  not '  l>e'  itied   in  an   actiott 
br<»Qght  by  the  exei-UiOrs,  Ibr  the  ettn* 
struciion  of  the  will.    I'hnl  tliaii]'ube- 
tion  was  not  lb  be  detcMiiiiiectc<il later- 
al I V,  b^l  onl^jr  tnad/hsv't   proc^litag 
by 'the  state.     6.    Tl^al  the  cottltttioii 
iinpoeed  ^a  tite  ja^t  Muiorponuiug  th^ 
synod  being,  uvtaguinst  i'S  (ai;a^f  V*^ 
agaiiMit  taking  ana  holuii^;,  Uie  QPi> 
poratiou  could  iaiae,;^  bui  wheihe^j  it 
could  h^lUf  was  aaotlier  quesiioii,  not 
nocvssary    ir  p»OlJ>er  m  iU  iM^tu^pd 
way    to    be    con^laelt?d — a     qiiesimn 
pnrely  of  i»irhne  puhey,-  with  wnusli^in^ 
dividuals  im^n'ooAiPMrni  but  in  'wbleh 
the  stale,  as  Me^eoverf-igti,  waiial<9»e 
hitei-edted,  mkI  ivIhcu  :ik  mi^lrt  either 
raise  or  waive,  ecMordmg  lo  h  s  |*leHiaire. 
{Jiameynn^i  l^in^,  58  iikn^.  49&>^ 

428,  Uulea*  the  testavor  dei-lare«,  or  giyee 
the  wi*ii0e*es.in.«ome  tstrm.  \^  un4prw 

•  Maud,  atiita  ii»ne.of  .makiiig.  Hrj|ie- 
kaawledgiag  his sMl^c«iptiom  thalkthe 
luatrutnetui!  ^Oi^dj  is^  bio  wiiU  ihe|:f  is 
no  sutticient  publication.   Kt^afil^i^ 

Blackmehi.  2  LatuuM,  II.) 

.   •>  .    '..  ,  -.,-,  ..,;<   •.;•.•'  1^     • 

28.  Aceosrdingly.  .wherjs  Jhe    wiinei|Mt 

had  heeit  Nu  it  ^'or-  U»  - w  itness  the.  tef iSr 

_  Wr'».WiU>  Hud  MCfSltC^'ni;  Jtbat.i»qr^9se, 


WlhMUwy 

'  wsra  wnuMaiiig  hi*  will : 
Stld,  thMi  lb*  patfliulMU  w  iiiiiifficiBnt 

lid) 
IfL  A  irill  wu  •i«!Dt*d  in  Iht  pniBnce 
of  ihe  ii™r[»ni«ii,  ■  [wraoii  nccuironied 

-  two"ii?i,'t'rlimeMU."in  "ha " roll'owiils 
nmniier:    TUs  (aatalrlx  ■itin*'!  ilieiii- 

DeBsea,  Hud  in  rei>i>uuw  tu  a  quenloD 

bs  hw  lul  will;  tli6  dnntiDHU  tlien 


Lit[«r  i:guad  tlie  all 
,  nhiob  wu  rull.  atui  hi 
th*  oihsr  wiiiivu,  irli 
'   lika  Dwiiiier.    Tbe  w 


WITNESS. 


(liB  BHli«rihiu)[  wiusM.    fSsiiuU  agt. 

^  ConHqnentlr,  when  Ihs  aUendHDue 
.  ol  ihe  HuliaeribiiiK  wiine«  oinnoi  be 
bad.  prouf  of  dua  dilixenee.  inch  M 

Bare  Miuvh  fnr  iha  wiuian,  ia  (lill  D*- 

S,  If  ancli  prnof  ba  MthActorjr,  Ihs  aig- 
OaUireoflliB  witneaa  mity  lie  proven  ; 
Mid  wh«i  It  Hppenr*  thni  thii  onnnnc 
be  done,  and  not'bernre.  proof  nmy  be 
fivtn  of  ihe  liHiirtwriiinjt  of  tiie  wrrj 
who  exeBDicd  the  inamimeiit.     (£1 ) 

4.  A  puny  to  an  Htion  autf  b«f<)Bpelled 


■lit  for  Uo 


befiin 


ittand  IbraaoltsxWBiiiUiuii.Blilioiigh 
-  (Il  (Mnn  that  thi*  tMtinn  uf  tin  CuiU 


tdiBlalirto  Ihe  panj  to  boaiimiHwd 

i.  Oo  the  trial  of  the  prianner  for  ([rand 
■  Ikresnv,  the  wlfc  iit    tb>  ptoee"'"™ 
-   bivlnn  Kiren  maierixl  erldetne  i 
half  of  lira  peeple  db  bar  ilimt-  • 


Btion  by  Ihe  dlWrlot  MtoraeT.  fainted 
awH»,  HudWBiit  iiiio  conYHliloni'  Im- 
tnailiuIBlyarieraoeh  direct  exniBiuiiUon 
WM  cluaed.  Kiid  bal'ore  Uie  prUimer  bMl 

her,  HiidM  ramaluad  till  Ihacloa*  of 

>».  tbe  cenM  baring  refiiaed  either  la 
etrllie  oni  her  iBWimiiiiv,  ur  adioam 
the  irlal  nntil  she  ihonid  iHcone  irijle 
to  bear  croa*  exaoiiaaiion,  or  to  dii- 
eharijethB  prhuntr,  IhHt  it  WHl  Brro- 

tU  iarj.  iPtopti  a[[t.  C9l*,air.  T., 
SOU.) 
6.  Il  ieeiTOT  K  gnaerlo  (ro  to  iha  Jnry 
ai.y  eiidente  ^ivm  by  a  wiiurM  on 
diredl  Biauiiiiaiiou  f'T  ihe  people, 
where  I'V  snddoii  <lln<«  ur  by  deaU 
of  mch  wiiHt«,or"there«[iee  wiihonl 
the  tiinll  of  and  bcvnnil  the  eontrol'  at 
the  priwiTier,  be  i«  jeprired  of  hii  DKbt 


7.  In  ft  partiHnn   poit  between  the  ebil- 
dren  of  the  hmiiHiid  by  hi*  Smi  wife, 

ebildnTn(Dnra<eilieirW'"nM«.V't'>^» 
aVyiftMt.  ronrayi,    57  .Ba.*.,  Sal.) 

S.  The  fiiir  eonitraclion    Of  MCtion  3A 
of  tlie  Cudii  of  Prxtednra  i*.  that  wbea 

vulreij,  one  UiiifHiit  ihaJI  not  leatity  to 
a  truiiwiinn  with  the  deerHaul  prede* 
oeaeoriii  litla,  ii.THlidHti.iif  ori"i|>rirluf 
the  i^l  w  title  of  tbe  other.  (IlL)    . 

PKjkcTica.   [Id.] 
9.  In    an   aotian    bronsfat    aRaleat    tt» 

writer  uf  lattera,  bv  ihe  •dHiinldlnior 
of  the  panont  iidJmaed,  ilw  dEfaud- 

«  1199  nf  llio  Code.  IB  pn.»a  ibat  iha 
leiierB  were  wriiien.  nr  ihiit  thoy  wera 
TBcaived  Hod  reuhied  by  Hie  p««oii 
addreaaed.  (Mtmmuit  a«.  Maiokt  68 
Sorb.,  8».l 


teelifyijjg  andftdaoeiued  ptrsrui,  whoao 
dHinu  ntfiiiiiiat  aiH'li  iMnr  an  ilie  aub- 
jectof  ihaliul((iiliun.  |/il,) 
11.  The  profiaiiini  of  aeclion  399  of  the 


13.  When  Iha  object  of  qnaalion*  pot  !• 
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k  «  mntt«r  within  the  diiicretion  of  the 
referee.  (2Vrry  iigt.  NcNiU,  58  Bairh,, 

13.  IFhere  the  defeiKliint  hnd  preTioaslr 
been  chIM  hb  m  witnew  in  iiie  own 
behalf,  Hiid  imd  teatifled  to  nn  exnminH- 
tion  of  rerti<iii  ncconni  books  of  the 
plmntifTs  infeetNte  luid  the  eiitriee  there- 
in, «Dd  imd  iiu|Miiched  wich  enmen  aa 
lo  an  omiasiou  of  ereditf  to  himself: 

fidd^  tbNt  it  wi|s  ^impeteqt  to  imf^lr 
this  te<«tiinqi)y  in  hII  possible  legal 
WHjrS|  and  to  impeiich  the  memory  of 
the  witness  as  to  such  books*  and  the 
entries  therein,  by  their  production: 
»nd«to  do  this  hv  the  tesrimony  of  the 
pUiiitiir.  with  whom  the  defeiuknt  had 
•sawioed  then.   {Id.) 

14.  A  tHediml  expert,  called  at  t  witness 
is  i|ot  ^tuilifitfd  to  expiess  an  opinion 

:  beifui  on  previuns  leetiiyoiiy  m  (lie 
ease,  where  he  has  not  lieafd  all  the 
testimony  which  may  have  been  mn- 
leriai  to  the  snUjei't  oY  inqairv.    {^Qar- 

15.  In  an  action  against  a  snrgeoo  for  tlie 
aeglitfent  and  uHskillluJ  treatment  of 
A  dlsl<»cated  arm,  the  defendant 
^*  oUiined  o>nsecative  luxation"  or  dU- 
placement  after  an  aotual  veduciiou, 

4MI,  4hat  it  was  set  eeeiiietent  to  ask 

•sargical  witness,  who  had  iNMrd  the 
tesiuion  V  pf  siinreons  and  others  having 
know  ledge  flf  t^e  injur/  ^ud  eoii4iiiim 
ftf  th#  arm,  whether  from  tbe  Ja«is 
$Woru  to,  he  believe^  ih^re  had  tMcn 
**  eon^mive  luxaiiou.'*  (Id.) 

16),  Aad,  a  qaeslios  of  thjf  fi|iM«#t«r  |a 


be  admissible,  mnst  be  a  hypothetieal 
one,  Iwiaed  either  nf^on  the  hypoihena 
of  the  trnth  ot  all  the  evidence  irivefi 
in  the  case,  or  npon  nn  hypothesis, 
specially  framed,  of  certain  facts  ar 
snmed  to  be  proved  fur  the  purpose 
the  inquiry.    {Id.) 

17*  A  witness  called  by  the  prosecution 
0u  the  tijal  of  a  criniinH)  action,  npon 
a  direct  examination,  ^ave  material 
testimony  against  the  piii^nner  but  n 
crosi«-exHmination  whs  rendered  ^in- 
possible  by  reason  of  her  sudden  ill- 
Heaa: 

Heldt  the  |[)rlsoner^i  counsel  objecting, 
and  claimiug  to  have  it  stricken  olit, 
that  it  WHS  error  to  submit  such  ate^ti- 
moiiv  so  given  to  the  jurv,  {Cole  agt. 
TU 'IVA  2  J^uti^,  3/0.)        '     ^ 

18.  Where  the  right  to  cross  examine  la 
lost  wiihool  litnUi  1>r  wi^ivpr  hy  tiM 
party  entitled,  the  toiitimcniy  of  tb€ 
wituesa  should  be  stricken  out*   J^j^jtf 

19.  The  ea^e  of  >brr»'  agt.  Kii»am,M 
HUL  463,)  diMtingnislied,  and  some  QJT 
the  dicta  therein  disapproved.   (td,\ 

See  JSviDKlFCl.   UdA 

Jury  akd  Ji;jtT  Trial:   {Id.) 
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article,  to  be  of  a  merchantable 
quality 1 

Of  quality  of  steel — ^measure  of  dam- 
ages      18 

WILL. 

Construition,  in  ascertaining  the 
time  of  payment  of  a  legacy 501 

WITNESS. 

Examination  of  party,  under  &  391 
of  the  Code — non-resident  of  the 
county......... t98  < 
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COUET  OF  APPEALS. 


JudgmaU  affirwud  mitX  Cflt, 

BInood  igt.  Ths  WMIeru  nniOD  Tcle^npli  Co. 
C™Wr  Bgl.  Biliintfer. 

Cxhill  iigt.  FHlmer,  KDd  ths  HajDr  of  H.  T. 
Se1overagt.Hiiner. 
Bordwatl  agL  Colw. 

» ilia  atfi.  The  Hichigan  Csulnl  B.  B.  Co. 
Field  Hft.  Pieraun. 
Parwna  4^  Uclnloeh. 
Cbapmui  agt.  Coll  inc. 
BrookiDiui  agt  Hum))). 
BrookiDttn  Httt.  Hunill. 
Kinnrar  >gt  Kinnear. 
DaggeU  Bgt.  KeMlng. 
Cux  iigt.  Jamas. 

Smiih  agt.  The  K,  T.  CbbWI  B.  B. 
Ferine  aiit.  Hotchkiu. 
CaHid7  agt.  De  La  Fevi*. 
TenDJ  agt.  UcNanae. 

Owen  agt.  The  Farmer'B  Joint  Stock  Ing.  Co. 
HaekliM  agv  The  New  itntj  Stenin  Boat  Co. 
Cnddlhy  a^^  Hadaoa  BiTv  E..R.  Co. 
BelfCH  agt.  Beir. 

Barrali  agt  Tha  Third  ATeaoe  R.  B.  Co. 
Woodiaogt.  Anuin. 
Wood  agt.  Van  SAniTOord. 
AtkiiuagL  ElwelL 
ScoTJIIaBgi.  Maar7. 
Pomerofagt.  Shaw. 

Conhlin  agt.  The  Saoond  KationaLBankof  Oiwago. 
WHiring  agv  The  Indamniij  Fire  Ina.  Co 
BiKelnw  tip.  The  Erie  Bailwaj  Co. 
Audenon  afri.  Brower. 
676 
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Decisions  Court  of  Appeals. 


(Mdie^gt  The  NKtional  City  Bank  of  N.  T. 

Eddy  Hgt  The  N.  Y.  CeDiral  Bailroad. 

Barker  o^t.  Doty. 

JPrnber  agu  Caldwell. 

The  New  Haven  and  Northampton  Co.  agt.  Qaintard. 

Wight  agt.  Gibson. 

HoQsemau  agt.  Van  Pragg. 

The  West  Point  Iron  Foundry  Co.  agt,  Reymert. 

Strong  agt.  The  National  Mechanics  Banking  Association. 

The  Farmers  and  Ciiixens  National  Bank  agt.  Noxou. 

Knapp  agt.  The  Hudson  River  R.  R.  Co. 

Lawrence  agt.  Tlie  Farmers*  Joint  Sl6ck  Tub.  C6. 

Sweet  agt.  The  Eiie  Railway  Co. 

The  People  ex  rel.  Haines  agt.  Smith,  County  Judge. 

Daby  agt.  Ericsson. 

Loughran  agt.  lioss. 

Sharp  agt.  Freeman. 

Yngnango  agt.  balamon. 

Florence  agt.  Hopkins. 

Higgins  agt.  The  Watervliet  Turnpike  and  R.  R,  Ca      ' 

Lowry  agt.  luman.  /     . 

The  Ocean  National  Bank  of  N.  Y.  agt.  OlcotL 

UoMeu  agt.  The  Putnam  Fire  Ins.  Co. 

Duffy  agt.  0*Dounevan. 

Hough  agt.  The  American  Baptist  Missippary  UuiGtii. 

Rii-hardson  agi.  The  N.  Y.  Central  R.  R.  Co.    '  '     '    " 

Ross  agt.  Ackerman. 

Hoffman  agt.  Hoffman. 

Crocker  agt.  Colwell. 

McCarthy  agt.  The  tJity  of  Syraouae. 

Haighi  agt  Williama. 

Ciute  agt.  Newkirk. 

Bassett  agt.  Bassett. 

SunderUn  agt.  Bradstreet  ' 

Buckingham  agt  Denny. 

Grand  Trunk  Railway  of  Canada  agt  Ed^carda.. 

Baldwin  agt  Jones. 

GMTvey  agt  Jarvis  etal. 

Detwold  agt  Drake  and  another. 

Ireland  ajErt  Nichols  and  others. 

Lass  and  another  agt  Wetmore. 

Cook  agt  Gregg. 

Bishop  agt  Ferguson. 

Wood  agt  Northwestern  Insnrano6*Co. 

Goes  agt  Mather. 

Stewart  agt  Drake. 

Scnrges  agt  BistfclL 

Hill  agt  Day.  '      ' 

Williams  agt  Serjeant. 

Judgment  affinned^  wtkout  eo«C. 
People  ex  reL  Davis  agt.  Gardner. 


DeciaiODi  Court  of  App«*U. 


JudgmtAt  Bettnai,  JV»  TriiU  OnaUd,  Cotti  la  abi4*  tttnt. 
Brwlter  agL  Tbe  HdiduI  Beuafit  Ult  Ina.  Co. 
H<inbii*gt.  Beid. 

Wallmaa  tgi.  Tlie  Soeisif  of  Coneord. 
N^Imii  ngt.  Odlonie. 
Uilibuiw  HKt.  Woud. 

Uuoi  i>|{L  The  Great  WMUrn  Bailwaj  Co. 
Uesd  «gi.  The  N.  Y.  Uflnlnil  iUilRHid  Co. 
Fordred  igi.  The  Seumiui't  Biuilt  for  Sarioga  of  N.  T. 
L«V7  »gl,  Bnuh. 
The  Atlantic  Dock  Co.  ngt  Libbr. 
Mughee  agi.  The  CHmdea  and  Amboj  EMlroad  >a4  Trantportaliini  Co. 


liih  an  Dnr. 


|7d  ^^^^^  YO&K  PEAOmOE  BGFOBTSJ 


0<yavi«f  Apytfc 


White  a^t.  The  Trartcee  of  the  Board  of  Donmrio  Miiiio— .  .  -.v. 

WhMe  agt.  The  Anerieea  Tmot  Soeie^.  •  .  . 

Ordtr  mMimed  %nik  etts, 

.  .    .  t 

People  ex.rel.  Crandall  agt.  The  Board  of  Superrliora  of  Alleghany  Coonty. 
InihemaUeroCwideoiitg  l5Ui eireet aad 9Ui  a.¥e.«  d^ooklju,  ««d  Park  CoawHi* 

■ioaerf ,  agt.  Nichols.  .    . 

Id  the  muiter  of  the  petitioo  of  Eager  to  vaeate  an  aaseMmeiit. 
People  ex  rel.  McLean  and  othen  agt.  Flagg  and  another. 


Appeal  dumUtd  wiik  coid. 


Tnmbo]]  agt  Kartio. 

Abbott  agt.  The  Metropolitan  Insoranee  Ca 

Hiler  agt.  8toket. 

Ackerman  agt.  BassiDg. 

Iftedbarv  agt.  Siwao. 

0«iiiion  agL  iLeenan. 

feetar  agt.  The  Towneend  MannfiMtiiring  Go. 

WtiglB4igt.  Hnnten 


•  T 


JudgwmU  afirm&iiff  i/^foMlL 

Oadeke'agt.  Lahey.  ^ 

Marsh  agt.  Palmer. 

Van  Tile  agt.  Kidd.  <  /T 

Anderson  agt.  Hill. 

ChoKhill  age  Bradley* 

Johnson  agt.  Swart. 

Beardsley  agt  Davia  ...  .    '    ;  „,:< 

Mnuekej  agt  Mackey 

Ofdir  grauiiMg  %&»  trial  afirwud,  tuutJttdgmeiU  abioluUfir  deftndani  with  coiCf, . 

Chamberlain  agt  Parker. 

A94PeLi|eIiisaFa]iee,Ca«gtBkerman.  ^,.  ^;^ 

Davis  agt  Lottieh 

Klink  agu  Colby  and  another. 

Order  grantiMg  imw  trial  re/oermd  emd  jvd^meiU  on  r^ort  nf  nferte  (^firmed,  ibiJt4 

estte. 


I^hite  agt*  Smith. 

I 

Judgment  revened  mndjvdgmetU  in  favor  cjike  drflendttntf  laitk  e6ett» 


The  National  Park  Bank  oi  N.  T.  agt  the  Fourth  National  Bank  of  N.  T. 

JwdffmaU  rtvermd  andJudffiaaU  ordered  Jbr  defindanU  in  ca«,  with  eeets» 
Weed  agt  Barney. 

JkdgwtenU  affirmed,  wUkeuteoetein  tkie  court  to  either  partif,  ae  aguvnet  tie  ofW. 
Spencer  agt  Carr. 


Dutkkmt  Cowt  of  ApptalL 


BMrgnagt.  Bpolbrd. 


WhIIi  (^  Whits.  ntmmijiniinia 

KbIm;  agt.  The  Korlheni  Ught  Oil  Co.  of  K.  Y. 
n«  Bank  of  Albion  agt.  Qania, 

Jfotim  Is  foiote  wdtr  ditmMaff  appeal  denitd,  tritk  $1S  and.   ' 
Th«  SnpanaUiideiit  of  Ilia  Poor  of  King!  Co.  Hgt>  BoMwiek. 

tMatcfdU  OatralatidSpKiml  Tmu  <>f  tie  Stprwmt  Oaitrt,i*miiti,  tt/ar 
Mtiteout  tkagmtraldtiiimlcflUliTttaiumtTanddirtatjiiAgwHMfirtUfl 
in  Uu  luAia*  aiuiirrdeTa  r^traa  lo  lakttm  ttetmiit,  Jk.,*iidwied}fi<diBfir  »rikil/ 
k*ld  tXt  flaixtigt  m-Htltd  la  imdgmi»t  at  ikeicooRd  itfam  Kt'mf.i»  tia.tntttM* 
frittUnuand  itrUt  out  Ihx  liut  pamgrapk  a/litjini  dtfaue  ;  amd.ordert^  liaUOtl 
Honut  dtfmte  mt  up  in  Ikt  auw  and  tit  but  para^rapk  of  iJu  jirtt  dtfcati  t^ 
tIriditiL  tal  at  iinlttaHl.  'Or^tr  ff  Ok  <S«pnH.  Cnurf  txixpt  at  Ikntnediftdar 
■mtrii,  affirmtd,  bcMit  parlg  In  hite  anU  0/  the  apptal  la  (Ati  Cmrt  u  ^fain^ 
tit  efia:  "     ' 

TbompMn  agt  The  Erie  Bailwar  Co.  .  .  • 

Jfntiaw  tn  r»iiu(a(<  eamtgroHled  anpaymait  of  9i0  <*ttt  afapfal'iiff.  ■        ' 
Eut  N.  T.  and  Jamaica  agL  Eboora  B.  B.  Co.  i 

XsHanfiiT  a  wwdiJitatiM  4/ order  and  a  n-itariag  danttt,wiAeMtt. 
Elwood  BgL  Oardoer. 

Order  gmtimg  Nea    Trtal  ^rwted  Jadgmenl    aiuhit  fir  pbi»tlf  mtM-aik, 

pumani  IB  iliptlatimt. 
The  KinaMta  Cenlml  Bailwaj  Co,  ag.  Uorgao. 

.Bnlljino™  ajfl.  Cooper,  ,  _. 

Judgment  rmned  aodjvd'jwieiUfirrptaalliffon  dimumr,  viOt  cattl.  and  vifi  loan  It 
d^lhidantt  la  inlAdriis  demurrer  nd  aatver  emnptaiiU  an  paymeal  of  <o>ti.  mdUn 
Miittjr  day$  nfUr  JUing  ramillitrr  in  Utt  Si^remii  Can't  and  naiiHg  Ait  jiidftUKt 
a.jiigdwuiila/iXalCaart. 

McHenij  agt  Hkiuu^ 

Jtttie»  t»  ditmitt  appeal  denied  milkaut  eatit,  and  Clerk  a/  Supreme  Cnrt  diradei  ,U 
TUitTntAepapere%mdiipiinmaluin(»aUtHiilt&irUtuUA.SaeitU,ExiaUiix,^c, 
fbiin^ff,  a* per  drajl  erdei  jiled. 

BMkaU  tfH.  BddMk. 


The  EHa  Kuilwa;  Co.  »gl.  Kamtj. 

Jmdjmtni  modiftd  and  flaiitt^4tclartd  mlititd  to  n  ntitfaeHim  of  liijtidgmiiiU  *• 
pafing  tin  awuvnl  dut  liemM  a/Ur  deductinf  •JOO.  (jU  imtml  tf  C.  D.  MHItf 

IJirrniiaiiiH»ifr*tlBiiiaidamaHnt,a*dati\iuav>diJitd.jn'l!fmtiitmJiriiudwilimit 
Mil  in  MlcoHrllB  tidur  partf  ai  affaiml  lAeatktr. 


Baari  ngt.  HendnekMii. 


BIi«  ngt.  QwetJtj. 

0.-dtrw  and  Judgmenii  if  At  Stprtme  Ceart  modijud  «  fiUtmi :  n<  U  «UMr 
itrictm  vul  at  iTTtiaaul,  U>  aulua  tnttriJrtaut  Uu  2d  untmr  daad,  Iki  jadgmtml 
aJiUQtt,ml  Trrwk  B-i  liu  demmTTtr  b>  tlU3d  amwerntrttd  and liataf  Itt epmU. 
nrm,  mdjudgmntfir  tkiplaitUif  Uitreut,  ntWitr  parly  to  ncner  cwte  ii  (Ml 
Otui-lagaiiut  UhoOm-. 

HvwmlB  ap.  Tha  Board  of  Soperriiori  ofLiiingBton  Co. 


HaiDsman  af[t.  Spencer. 

Afpial diimitMd mtX  etitt ^wuHtm. 
Dnnean  nifl.  Bailee 
■cJtlllga  agt.  KiiuUkoB. 

^IVU  dumit4d  h/  dtAaA. 
Blnlr  agt.  Bennatt 

Ordit  and  judgment  t\f  Ail  Cnrt  tnediftd  iy  itriHng  «1  U<  wtrdt  "  Kitk  eattt 
included  in  tAtjudi/nunl,'*  to  diat  it  tkait  read  "jutdgmenl  rtvfrt^  0xtpt  Mt  to  MM  ^  - 
ptnalty,  mithnt  cvtU  to  eiAtir  p»tiy  agaimtt  Oa  etktr  in  Ait  CnTU" 

fltargii  t,^  SpoSbrd.  t  ; 

Miilianlo<iitmittappimlgniMiidwUluM<atU. 
Lifththiill  HgV  Bander. 
HcUoiTHj  a((t.  HeHamj', 

^  mmekt/tluitdgmrnl  at gi<taeBtU  and  tUbneanrtitt  At  idoi'^tf J  tf^oft^  afd.^.; 

midwt  of  lie  judgment  afirmeditmaiU  cnU  lo  ttt^  parli  at  againtl  Cke  ttitr. 
HorHi  ngt.  WIimIn. 
B>rr  Bgl.  Wlieelar. 


Deciaions  Court  of  Appfkls. 

Arffiiujif  mtrwd  and  uns  lri»l  franltd,  coitt  b>  lUiiditvnt,  mlru  liiplaintif  tltpit- 
iiUafiirTdM«(A<;ad;auitf  (c<(4IM.  aiiii{«Mrul/,«nir<in;ilitA,1868.  oHiiui  twm 
tkijudymttiliito  nutdifMaudrtdwxd.lheHaffinaidfBr  UuU  omoshI  vilkuul  mil 
to  eiiAer £ai'ty  oj  a^aintt  C4d  tfAfl*. 

Kollaiid  itgt.  Crom. 

StUnt  imt  ta  ll*  Ca*rl  litom  mU  ttat  la  itt  appellasU  to  man  fir  rt-arymxitt  tr 
atker  nlirf  U  Ikat  Court,  aitd  if  molion  doited,  lluit  rtttin  b)  U  k»1  back  t»  Ont 
OmH. 

Xodolpb;  *gt.  I'uobi. 

Jii^mtntofOtMrat  Termmermd,  aiid  that  of  Special  Term  affirwud  uitk  coOt. 
•Dm  rS^iinaal  Purk  BMik  of  K.  T.  *gL  Tha  Kintli  MniJoiial  Bank  of  S.  Y. 

drier$  ef  At  General  and  Special  Ttrme  of  Oe  Siipremi  Court  raemd.  out  UMM 

In  Ihe  mtiiter  of  th«  petitinn  of  Oeorgs  W.  Douglau  lo  t*cbM  bd  asMunwntt  for  ' 

ngularlng  niid  ^nimg  64ih  B[rMi.  in  The  city  ofS.  Y. 
Ill  the  mittipr  uf  ine  Hpplirutiou  of  llic  M.  T-  Protesuiiil  EpiccopBl  (obiwl  ta  im«iim< 

'an  a*8sum«Dl  fur  newer  iu  74ih  street,  in  tbe  cit;  otS.  Y.  .. 

Oetavl  and  Special  TermM  and  ijf  U(  Counly  Judgl, 


People  ex  ret.  Perkitu  ngt.  Hawki.re. 

Judgment  affimud  with  coete,  oi  l«  Lmnud,  Dixoa  amd  Palmer,  and  jiufffment  ef 
Swpr<ii*C-<iTt  mcned.aad  jitdfmenim  re^-f  Bfrrjeretajlrmeiiafaiiiet  SUffHi, 
wMaelt.deducliiig$lJOWfrvmtlie  original  judgmeiU,  la  coiTecl  an  trrarofr^ 


Jrdffmml  rererted  and  new  trial graalrd  eoitt  la  abide  errnl.  tnleu  l^e  AfendaBI  idlk- 
iitSOda^  after  notianf  thit  judgment,  eamente  to  the  entrl/  of  a  judgment  Offainet 
kimfOT  te.4S3  er,wilkfaaliim  till  tnrtlelalli,  and  in  thii  court;  andintiat  nenl 
llu  judgment  liuemad\/ied,  affirmed. 

Carrie  ugL  WbiU. 

JwdgH^l  <f  OMcnit  nrn  mrntd,  m»d  Oat  on  rtpart  af  rtferie  affirmed,  »Uk 


DmUm*  Ciw  rt  ef  Appeal*. 
•TiHf^ait  renrted  and  iaSgmeiU  fir  (At  pfpl;  mijwi^itij  Vat  tU  nlWWr  aar  iMi 

Pm^«s  rel.  fowlw  agl.  BdL 

Jfstitu  Is  (fuKiwi  wi|Maid«Hd  mttaat oxCi. 
BalbboM  Kgt.   The  NunLem  Centnl  Biulwa;. 

MatioK  l»  ammi  mlant  m^  tImUd  viUmf  CMlt. 


Esllugti  *«t  SwMBty. 

Ordao/lht  Qrurai  Ttr^  tf  April  26(*.  IBH,  •«(  >r  Spicial  7Wm  of  Bept-  Btk, 
1S7I,  rrrmal  mud  rrftmd  back  b>  Oit  rrjettt  to  lunrtuB  Uc  •■/«  «/Uf  tm 
(Kcardtiii)  ia  tkt  tiem  apntttd  in  U<  apiiiiaii  ufjidgi  KilpxULo  and  te  rfiirt  M 

(Hi  MalMn  n/aT«d  in  iin  6ji  (A<  <rriginal  trdtr  of  j^fntmx. 
•  CWIwoa  ■)[(.  Skidmora. 

OnferraMTwif  inIioM<L 
Filler  igt.  Hulfield. 

Onf^n  e/'  Qtxertl  and  Sptdai  Termi  mfrmt  and  ^plicmtlau  far  wanrfaMi  ittmt 

Ptople  ax  r«L  Dowuiog  iigt.  David*. 

Oritrti  Ikat  rtmitlitmr  bt  a»ndtd  by  Jud^wtaU,  rtadjtdgmat.U,  and  dinetiiig  iul^imt 

b»  allam!  on  tt  Uu%iX»,frtm  Uu  daU  of  A*  auignrntiU  t«  Milkr  *  Catl^um. 
Been  agt.  IleudriiksoD. 

Oriir  of  OtKtrid  Ttn^  rtttrnd  andjudgmtM  n,  rtpart  afr^im  c^ffrmad,  wiH  tatU. 
PwruU  agt.  Tbe  Enickethockar  Ice  Co. 

Ordtr  Tftrted  and  aufim  for  mamtamut  dmitd  wifA  cadt 
People  ax  reL  Henrj  and  oihen  nuL  Noalnind,  SiiperTisor,  Ilc. 

JudgmaUtfUuSiipremt  Cotvt  modtftd  and  judffmml  mhraJ  Ikat  if  Ou  plainly 

il,aU  teilkiit  IkirCg  dait  pag  (^  Tenti  Xatimat  BaxtOkitiim  0/ $15^9  81,  M* 
inU,-utfrom  Jiuu  19tA,  1868.  dc. 


UcNeil  ngt.  Ttalb  NaCioiwl  Biwk  or  N.  T. 


m&W  TOBK  PRA0TICE  BEPOETS.       g£3 

DeeiaipBt  Court  of  Appoji. 

Jwigmmt  modified:  by  direeti»p  a  ^tod^Uation  of  ths  judgment  of  the  Court  heloWf  io 
iko  ^od  UuU  IA«  MJM  9ka,li  U  wiUout  j^udia  to  a»y  other  action  by  ike  plainly, 

FloKocQ  agt.  Hopkins. 

Judommt  of  the  Supreme  Court  and  rf  tke  Court  ofJSkteiens  rmtetdt  and  judgment  feit 
ike  d^endant, 

HoCord  agt..Th6  People,  dto. 

Order  of  Oeneral  Term  reeereed  and  that  of  the  Special  Term  qfintedt  teHk  coete. 
People  ez  rol  Bleasom  agt  Kelson,  Secretary  of  Bute. 

Moiiane  denied  with  $10  coett. 

People  ex  rel.  Powler  agt.  BalL 
fiage  agt.  Volkenuig. 

Motion  denied  wUhout  ooeteaaid without pr^udiee. 
Fellows  agt  Heermans. 

% 
.  .  Motion  granted, 

Berrian  agt  Berrian. 

Motion  todiemiee  appeal  granted  with  eotU  of  appeal  to  tJu  time  of  motion,  and  $it 

coeis  of  the  mction, 

Wilkins  agt  Earle. 

Appeal  ditmiteed  without  coett. 
Billiard  agt  Brown. 


J 


COMMISSION  OF  APPEALS. 


DECISIONS  BENDEBED  MAY,  19,  tS71. 

Judgment  affirwud,  KtU  ceiU, 
VmderTcer  it/ft.  Smilh. 
Jnwell  age.  Emgon. 
KavaiiHnKb  sfiu  Bcikwilh. 

Conaiiiiit  Hf^.  Brothenoii.  ] 

UoninKa  iigt,  Uix, 
QtHidrich  h^  Thumpuo. 
lArd  agl  Foirler. 
Abbvy  agl.  Dvyo. 
U«.k«r  agt.  ClKghom. 
PBddeu  Kgt.  Taylor. 
Bedell  Hgi.  Lau,(  I.limd  B.  R.  Cu. 
Flm  NtttionHl  Bank  of  Angelicu  i>|jt.  Halt. 

Wiloox  H^.  Unwell.  I 

Fanaing  airL  Van  Nuatnud.  | 

Vf'iKj  a|{i.  CHiDpbelL  i 

Lord  HgL  Douglierrr.  i 

Shanoiin  Hgt.  Pria». 

Voaa  agt.  Cockcrotl.  | 

Saxion  ngt.  Zatt, 

Black  Bivor  Baak  agt.  Page.  j 

Laniien  agt  Tbe  Albany  Q»*  L1)rhl  Co.  \ 

Oridley  a^l.  Tlia  N.  Y.  Centra]  B.  B.  Co.  , 

111  tlie  mailer  oftbe  applieauon  of  Uiller  ag^.  Lni. 

Bndlay  agl.  Wheeler  | 

Hawton  agt.  Walea. 

Bead  Bgt.  Naabaam. 

Fiah  ajn.  Culiliieit. 

Bank  of  CommonireHllb  agL  Hndictt 

Bydaragi.  Ijiuith. 

Brown  agi.Sniith. 

Toorhie*  ai;u  Smith. 

Gaacoipi  agt.  Smilb. 

Williami  tt.  Smitb. 


Daciduii  CooiiiilHkin  of  A|ipea]*. 


Bath  mift.  Smilh. 
Cm  agt.  Smith. 
FurrliigUin  igL  Smilk. 
BivwD  (gv.  Smith. 
Bfdemgt.  Smith. 
Say dHm  igt.  Smith. 
Cud*;  tfi.  Sinilh. 
Brophj  agt.  Smith. 
Burr  tLifl.  Smith. 
Appl<eiit«  agt.  Bmilb. 
Bfdsr  agt.  Smith. 
Ijordnft.  Uilraader. 


Tko  Brant  agl.  ApplegMs. 

Hadioa  >t^  C*r;L 

WiM>Kt.CUM. 

Coach  *|[t.  Piirber. 

WaUDore  Bgt  Cl«tiauui. 

Allsu  ayt.  The  Uarcuiiila  In*.  Co. 

Loomia  agL  Brawn. 

Want  agt.  The  If .  T.  Cantnl  U.  B.  Co. 

Faunar  atit.  TIm  Buffalo  and  8ula  lima  B.  S.  Ci>. 

B4  aryamni  trdtnd 


OnUrafirwdiwiikalM. 


Jtiigmnt  qfrwud  Ay  d^aUt,  wUJt  omO. 

A;«i*  tgL  FamlL  . '  >  '<. 

McHoDiaa  agi.  HcKentia. 

l>e  Eullc  *g>.  The  N.  T.uid  Bnfinla  ElectnyUagnctia  Tal^raph  Cab 

DelehantJ  ngt  Seamati. 

Van  Banu  agL  Ferria. 

Jwigmni  affirvud  ttxd  atU  ofaU  pariitt «  oppcaV  la  Au  enrt  &  U  paid  fMtfOt 
ataU.  ■■     ■;    f^ 

■Paeik  agt.  BedBald. 

Jtdfmnl  rmrmd  mtdjudgmtM  artltrtdfirlie  jibiirftf  M  ««  avilt'ct,  vid  of. 
Baweil  a|{t.  Tba  Kniakerlioakar  Life  Ina.  Co. 

Order  ^irm^  h  ^^fi"^  *'''>*•'*•  ^  '^fP^  ^  ''^  '''*^''**'^*'''''^'*'^ 


Deeiiiaix  CammiHioB  of  Appeal*. 

trdTtdiM  finrrt/ Iki  de/aulmt  agairul  iki  plaintiff,  Tcifk  eatU,  ptrtwnl  ta  l^» 
itipulalia»  OHtutMii  ut  H*  nalta  of  ajipaaJ. 
BoeU  ^p.  Cola. 

Onfar  ■/  Gtutral  Tim  nimtei  and  jadgMiHl  ordend  fir  At  fhuMtlf  ■}»>  04 

8BT*ga  «gt.  0'If«iL 

Jiidyimitt  r««iT-i»if,  ami  jm^iiwi  imttndfir  dr/tiidaiU,  ritieottt. 
Cbamb«rl*iD  Bgt  Tb<  W««teni  Tnuwpvrlaiiiiu  C«. 

Onfcf  qjEnmitai«iji«^ir»«»<  aitabiUa  agaiatl  UitfiaiU\f,wiA  ctii. 
Baondara  ngl.  HainM. 


Qiinn  kgt  Skipoer. 


Ontn-  0/  Gentral  Ttrm  afirmtd  andjadgtHtM  AtotmUJtr  plaintiff  trdartd  wifft  <Mb. 
BoHarurd  iigt.  UcLmo. 

JtUlfm4at  ^S*pnm*  Otmrt  rtKmdaadjiidgiiml  af  CmaXj)  Ceat%  q^Enwd  wiA  cM 

Allsn  *(t.  Oodfrar. 


Ord*ra/Of*ni  Ttrm  ramtd  witlttortt  and  ji^gHmt  iqws  IHt  OMniiil  ardttai 

a/aiiut  Oit  plaintiff  wiA  eaali. 
HoPadden  act  Tb«  K.  T.  CeDtnJ  Kailnud  Co. 

JiulgiimnlafftTmiiitHlmteaatatatiOitr  parts  i%  '^  '^^  af  Apprali.  praaid^  tlu 
pla*itt(ftlmUwidMttkirlfdaytaiftarUiaaunfaflkiaardvaaniatlia^iiamtUf 


Deriiloiis  ConimiBiiuu  ot  Appeiilt. 

atlonuy  a  rti/ndatian  lUdMlag /mm  tht  judgmait  nj  April  dlk.   1863.  at  ef  that 
d»ti,  tlunm  B/ti.WT  IS.     If  ncU  tltpvlatieH  bt  ivt  trtrd,  tin  iht  JHdgtBOH  it 
neeyaed  and  mttr  trial  ordertd^  cotU  to  ahidt  the  atitt,  tJu  jiuiffrntAt  to  b€  ttttUd  hg 
Jiullft  UvuT  ■/  Ikt  aUanuy  da  net  agra  on  Ike  tatu. 
Well*  agt.  r*Wi. 


DEC18IUN8  RENDERED  SEPTEUBES  39th,  IBTl. 

JaJgrntiU  affirmid  with  cotU. 
I^na  agt  BhiIh. 
Btrdiui  ii|rt.  8cilj{ewiek. 
Kkt  Kgi.  WUtiernr. 

CDrniiiit  *fU  Tba  Troy  Iron  and  Nail  tvAoTj. 
Dudlc;  MHt.  Bm. 
Qulduiuih  Hjtt.  ScbiSBr. 
Jj^ird  tip.  SnJih. 
Dowusr  Hi^l.  ('hareh. 
Btar|p*i  H|^.  SpoflonL 
Cham|>ion  nict-  JimIvd. 
Cn>uii|(t.U'Uonaeil. 
Uoort  Hgi.  llHmilUMi. 
Nariau  uii.  Lord. 
Ucllick  ii>(t.  KiiDZ. 

Thn  Preiidear  Ivi.  of  lhs'CheniaD||Cuul  Buk  agt.  BndiMT. 
Rmitb  Hyl.  Viin  Olinda. 
Greene  Htil.  ILataeaj. 
The  UiiriiH  Uaiik  of  Chicago  agl.  WrighL 
PanuDi  ajfV.  Laat-ka. 
Tiaej  KgL  Friiik. 

Uamy  agt.  The  Hadeoa  River  B.  B.  Co. 
Kedpath  aiil.  VHn|{hii. 

WWIf  aif  The  Ginoeouent  HatuI  Lib  lu.  Co. 
Wilder  OKI.  Sieania. 
Am«a(ft.Hine* 
Wilion  agt.  BlodgelL 
Kerr  agl.  BlodKStU 
J>unJey  ugu  Graham. 
Jameaagt-Ourley. 

Peu|>le  eK  ret.  DnllHlo  and  Slate  Liuo  R.  R.  Co.  agt  Barker, 
Th«  UuSiilu  and  Siaie  Line  R.  B.  Co.  agC  Frederick. 
jjaah  ayt.  The  Ruchetter  Cily  Bank. 
Bracie  ail.  The  D.  B.  TeJegraph  Co. 
Smith  Hgc  Lippiiioolt. 
Hanh  agt.  Ronae. 

Judfmatt  named,  and  nt»  trial gramtti,  «eM  (••NdeeMB 
BandB  agL  GraTe*. 
Terr  J  Bgt,  Wait. 
Bicki  atil.  Clev  eland. 


Deciaions  ComniiHiDU  ol  AppenU. 


BnlTKlDaiid  Stnts  Line  R.  R.  CV  ngt.  The  Board  of  SaperTiion  of  Erin  Connljt. 
BhIThIu  Hud  Suite  Lme  R,  R.  Co.  sgt.  Ths  Board  or  8aparTi»n  or  Brie  Coanty, 
BulTalci  and  Suie  Line  R.  R  Cu.  B)[t.  Tbe  Board  of  Supervisors  of  Brie  CoopT- 
BdSkIo  mid  Sinie  liue  B.  B.  Co.  agt  Tbe  Bawd  of  SoperviMn  of  Bria  Cvmtj. 
Ougg  Rgt.  Bubcock. 

Order  a/Oaural  IViii  navMd,  «ut  jtiigmtnt  upmi  rtpoti  af  T^&m  ojEniwttmA 

Uarvin  agt.  Biaa*]. 

Marvin  i4{t.  THllmad^ 

TumliDioB  ngu  The  lla^orortlM  Cil;  of  Mew  York. 

BallagL  IJnejr. 
Italil  agU  Ptallipa. 

Ordir  a^rmad  and  jadgwttnt  oInJiA  agawt  tU  i^tadaat  vitk  toiU. 
Dnfif  agt.  HaeMnos. 


JuigmtHt  tinned  and  jadgmat  Jar  platKlifffiria 


Jftdgmexl  retried  and  b»  trial   wdtntt,  ;»iA  mlief  Otapptal  tt  tit  S»frtmi 
Court  and  Court  efAppealt,  (a  U«  d^tndanU. 

Baldwin  (gl  Hamphn;. 

JvtgKtut  affrmed  hg  d^/aull,  mil  eoKi. 
Fried  berg  ogt.  Lrach, 
Johnioa  agL  Cartia. 

Order  t/Qeiwrat  2Vnii  affr^i*ia»dj<idgmeM  abtoMeagai'ut^  plaintiff,  witk  OMtt, 
Conaalna  agt.  Brolhenoo. 
Lf  ucb  agu  JohDHo. 

Jenee  (gL  Tbe  Terra  HanM  and  Riebmond  R.  E.  Co. 


Boiolikiu  agt.  Tbe  Commercial  Uataal  Int.  Co. 
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^QO      NEW  YORK  riUCTICE  REPORXa 

DMiBiOQB  UommiMion  of  Appeals. 

Ordir  itf  Oaural  Term  affirmtd  andjudf^maU  ahtoluU/or  tkepUuniifff  wlk  cotU, 
M cKenkie  agi.  Smith. 

Order  ef  Oentral  Ttrm  reverted  and  flMfion  cEmtecf,  wi£4  eetU  ef  appeal  ie  the  I. 

Oeneral  Term  amd  Oemri  rf  Appeale.    "     ' 

VMMraft.  neppnra. 


,^*.or.c^o.  \ 


ERRATA.  J\ 

\i 

TIm  w^rd  'faeiton"  in  line  four  ^m  the  bottom  page  367  aiUe  thoald  reed  * 

The  word  "  le/"  fiiet  word  oo  pege  3SS  mK  ahoiild  read  "  lie.** 
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